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Definitions or Units of Water Measurement

A second foot, or cubic second foot, is a unit of
measurement of the rate of flow of water past a given
point. It means a flow of one cubic foot of water in
each second of time. It equals 7.48 U. S. gallons per
second, 646,317 U, S. gallons, or 1,983 acre feet, per

i day, or 235,905,705 U. S. gallons, or 723.795 acre feet,

? per year.

&n acre foot 1s a unit of measurement of volume of

water. It means the volume which will cover one acre

to a depth of one foot. It equals 43,560 cubic feet.
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PART ONE

Memorandum re Physical and Factual Data Affecting
a Treaty with lMexico for Apportionment of Colorado
River Water.

Description of Basin

The areca of the dreinage basin of the Colorado River
in the United States comprises approximately one thir-
teenth of the total afea of this country. It includes
pertions of the states of Wyoming, Colorado, Utah, New
Mexico, Nevada, Arizona, and California, covering a total
of 242,000 square miles. The basin in Mexico includes
about 2,000 square miles, making the grand total area
244,000 square miles.

The river rises in Wyoming and Colorado and emptles
into the Gulf of Californla, a distance by river of over
1,200 miles, DBy far the major portion of the water
supply comes from the upper part of the basin, the lower
third df the basin being mostly a desert region with a
very small rainfall. DMexico contributes no part of the
water supply of the River.

A map of the Basin (Exhibit 1) is shown on the page

opposite.




The Colorado River Compact

It had long been recognized that by reason of the
tremendous possibilities of use and needs of the water of
the River for irrigation, domestic, power, mining, and
industrial nurposcs within the basin proper and adjacent
areas in the United States, the available water supply
would be insufficlent. This led to a series of confer-
ences between representatives of the seven basin states
and the United States, resulting in an agreement, known
as the Colorado River Compact, dated November 24, 1922,
providing for a dlvision of the water. (H. Rep. No. 918,
70th Cong., lst Sess., March 15, 1928, p. 32). This
Compact was subsaguently ratified by six of the seven
states and approved by the United States, The Compact,
together with ths Boulder Canyon Project Act (45 Stat.
1057) passed by Congress in 1928, as supplemented by the
Boulder Canyon Project Adjustment Act adopted in 1940
(54 Stat., 744), is now considered the law of the River.

Nature has divided the basin into two parts, geograph-
ically. Between these parts the River and its tributaries
are in deep canyons surrounded by high, rough terrain
where irrigation is not possible. This division was recog-
nized in the Compact, which separates the basin into two

parts, the "Upper Basin" being that part of the area from




which the water drains into the Colorado River system
above Lee Ferry, a point in the north cenﬁral portion
of Arizona. The "Lower Basin" is that part draining

into the River below Lee Ferry. The "Colorado River

System" is defined as that part of the Colorado River
and its tributaries within the United States.

The Compact apportions in perpetulity from the
Colorado River system to the Upper Basin and to the Lower
Basin, respectively, the beneficial consumptive use of
7,500,000 acre feet per annum. In addition, the Lower
Basin is given the right to increase its use by 1,000,000
acre feet per annum, making a total for that basin of

8,500,000 acre fect per annum,

Use of Compact Allocations

Although the "comprehensive plan" of development of
the River (Section 15, Project Act; Section 2(d), Adjust-
ment Act, supra.) has not been completed, it is known
that substantially all if not the entire amount of water
allocated to the Upper Basin under the Compact will be
put to use. In fact, there is a question in the minds of
some as to whether the allocation will prove to be suf-
ficient to meet the demands. In recent years, the need
of additional trans-mountain diversions has increased

rapldly as a mcans of supplementing available water




suppileg in areas outside of the River basin proper.
As time passes, new uses for water are found in connection
with mining and industrial developments. Projects which a
few years ago were considerad as infeasible because of
costs are becoming fcasible by reason of a change in
economic conditions coupled with the use of the water for
the development of power as a by-product.

The allocation to the Lower Basin under the Compact
is not sufficient to meet even the requirements of present

ects in that Basin, which are now constructed

C e

existing pro
or under construction, without any allowance for other
fzasible projects now planned and which should be developed.
As has been stated many times heretofore and is of
such vital importance that it is repeated here for
emphasis, the total water supply of the Colorado River 1s
not sufficient to meet the requirements of possible de-
velovrments in the United States alone, even if there were
no allocaticn of water to Iexico. This means that any
allocation of water to Mexico will result in a sacrifice
of projects in the United States. Putting it another way,
for every acre of land irrigated in Mexico from the
Colorado River, an acre of land in the United States must

perpetually rcmain barren desert.
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II.
GEQGRAZHY AND HISTORY
OF DEVELOFMENT OF THE DELTA

It is most irmportant that a full understanding be had
of the varlous factors relative to the delta of the
Colorado River, and thelr rslation to the suggested plan
for the allocation of the waters of the River between the
United States and Mexico. As shown on the map opposite
(Exhibit 2), the delta beglns at approximately the inter-
section of the California-kiexico boundary with the River,
and extends from that point to the west and north into
Imporial and Coachella valleys, and to the south to the
Gulf of Callfornia. It will be noted that high mesas,
or mountains, confine the delta within rather definite

limits.

Delta Formation

In its natural condition, the Colorado Rlver was one
ol the largeat silt-carrying streams in the world, 1its
silt content belng three times that of the Ganges, ten
times that of the Hile, and scventeen times that of the
Missisaippl, with a total of some 140,000 acre fcet of
silt a year passing into the delta. This quantity is
gufficient to cover 140,000 acres to a depth of one foot,

each year.




Before the advent of man and his attempts to develop
the delta, the River was free to flow as it pleased, and
did from time to time flow, either to the west and north
into Imperial Valley, or to the south into the Gulf, One
of the outstanding characteristics of the River is that
in the delta it always runs on a ridge. The reason for
this is that, the main channsl of the River not being
large enough to accommodate the floods, the River over-
Tlows 1ts banks during the flood season to a depth of
from a few inches to scveral feet, the overflow depositing
the coarser silt close to the River channel and the finer
silt at varying distances beyond the channel, Thus the
River gradually builds up 1its bed and banks until a
height is reached such that it becomes unstable and one
of the many side channels develops to a size sufficient
to divert the entire flow. During the past ages, in this
manner, the entire delta region was built up of silt to

great depths.

Protective Levee System

Although development of Imperial Valley in California
and Mexicali Valley in Mexico commenced in 1901, for
several years thereafter some overflow during flood
seasons continued to reach the Salton Sea. From 1905 to

1907 the entire flow of the River poured through a break
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in the river bank into Salton Sea. Following the closure
of the break, the constructlon of an extensive system of
River protective levees in Mexico was undertaken.

Development oi the Yuma Valley in Arizona was also
started during this period, requiring the construction of
a levee along the eest side of the River the entire length
of that valley, as shown on the msp of the delta
(BExhibit 2). This levee eliminated over 50,000 acres of
the area theretofore available ﬁo the River for overflpw
and deposition of silt. The first levee was constructed
on the west side of the River in Mexico in 1907-08. It
extended from the California-Mexico boundary south for a
distance of about twelve miles and was known as the C. Dﬂ
Levee. This prevented overflow from the upper portion of
the River in Mexico rcaching the Mexicall and Imperial
Valleys through the Alamo Canal.

In 1908, in ordsr to shut off the overflow from
Volcano Lake in Mexico into New River and thence through
Imperial Valley into Salton Sea, construction of the
Volecano Lake Levee from Cerro Prieto to the northeast was
started. This was built along the low, flat ridge which
is the divide between the vart of the delta draining into
Salton Sea and that draining into the Gulf of Californis.
For a number of years prior to 1909, the maln course of

the River had been along the easterly side of the delﬁa,



although there had been indications that a major diver-

sion to the west was imminent, as shown by the increasing
amount of flood water which reached Volcano Lake each
year. The diversion was effected in 1909, and, at the end
of the flood season for that year, the entire flow of the
river was passing down the Bee River into Volecano Lake.

Recognizing the danger of this diversion to both
Imperial Valley and Mexicall Valley, an attempt was made
in 1911 to put the River back on its 0ld course along the
east side of the delta, and for this purpose the Ockerson
Levee was constructed from the end of the C. D. Levee
southerly along the west side of the o0ld channel for some
25 miles. However, the flood of that year destroyed almost
all of the new levee and the River continued to flow into
Volcano Lake, This 1s important, as it illustrates the
difficulty of trying to "strait-jacket" the River, under
natural flow condltions, and prevent 1t from overflowing
its banks, in the mamner already described.

During the noxt series of years, up until 1921, the
Volcano Lake Levee was raised and lengthened a number of
times, the Saiz Levee was constructed to prevent overflow
from the Bee River to the north reaching the Alamo Canal,
and the Ockerson Levee, from its origin to the Bee River,

was rebullt and strengthened,




However, as the deposition of silt raised the Volcano
Lake area, with a consequent increase in River elevation
above that point, the danger to the land to the west made
it necessary to divert the River without waiting for it to
do so itself. In 1921-22, the Bee River Levee, Pescadero
Dam and Pescadero Cut were completed and the River was
turned southward out of Volcano Lake. Attempts were then
made to cultivate land in Volcano Lake, requiring the con-
struction of the Rodriquez Levee starting near the end of
the Pescadero Levee,

In 1929, American interests attempted to develop the
land lying to ths east of Pescadero Cut in Mexico., For
this purpose they constructed a levee along the south side
of the Bee River, Iknown as the San Luis Levee, together
with a canal, called the Vacanora Canal, diverting from
Bee River near Pescadero Dam, thence running to the south
for a number bf miles. Thils was a further attempt to
strait-jacket the River. Although it was on not as large
a scale as in 1911, it was with the same results; the
first flood broke through the San Luls Levee at a number
of points and into Vacanora Canal. By the end of the
1829 flood season, the entire flow of the River was pass-
ing dovn the new canal and it is still the main channel
of the River, Although this made the proposed develop-

ment impossible, 1t did relieve for a time conditions




along the Rodriquez Levee, as otherwise it is very doabhi-
ful if that levee could have been held against the rapil
increase in the helght of water each year as the Pescadero
cone built up.

Subsequent to 1829, and prior to the control of the
River in 1935 by Boulder Dam, there were no floods of
serious magnitude, and little additional levee work was
required 5ecause of the low flow. However, in this period
conditions developed to the point where, had it not been
for Bouldér Dam, 1t would have been but a short time
before another diversion of the River would have been
necessary, as well as a raising and strengthening of the
entire levee system,

To those familiar with the work, it was apparent
that the fight to control the Rlver In the delta by levees
was a losing game. Not only did it mean an incfeasing
cost but the security of the lands to the west decreased
year by year.

The Colorado's process of silt deposition in the
delta was a perpetual process of nature. Against such a
process man can struggle for only a limited time. It was
only a question of time when the increasing heights of
the levees, forced by the silting of the delta, would
have reached the point beyond which they could not prac-

ticably be raised. The inevitable result would have been

- 10 -



a break of the river to the West and an inundation of
the Mexlicali and Imperial Valleys. 1In that event, it is
hardly possible that the river could be crowded back on
the higher plane of its course across the delta to the
Gulf. It cannot be saild, therefore, that agriculture in
the Mexicali and Tmperial Valleys could be permanently

maintained without Boulder Dam.

Regstriction of Delta Area - Live Delta

This outline has been given to show that, since
development commenced, the effect of the construction of
the protective levee system has been to restrict very
greatly the delta available to the River; first by the
Yuma and C. D. levees, then by the Volcano Lake Levee
which shut off the Mexicali and Imperial Valleys, and
later by the Saiz, Ockerson, Bee River, Pescadero and
Rodriquez levees.

As a matter of fact, the River could not have been
held in such a small restricted area. The elevations and
topography.of certain parts such as the Volcano Lake area,
as well as other factors, were such that under natural
flow conditions, the most that would have been possible
would have been a limiting of the flood plain to the area
lying south of the Volcano Lake Levee and Saiz Levee.

Even this represented a recduction in the area of the delta

- 11 -



by the works of man from an original area of aboutb
2,000,000 acres to one of less than 500,000 acres 1lying
south of the Volcano Lake and Salz levees.

Without Boulder Dam, it would have meant that no
longer could thia River have been permitted to wander at
will over the~restricted delta but instead, iIn order to
handle the 140,000 acre feect of silt a year, it would have
been necessary to divert the River from one part of the
area to another, thus spreading the silt as much as pos-
sible and holding.to a2 minimum the rate of building up.
This was what was done intentionally by construction of
the Pescadero cut and unintentionally'by construction of
the Vacanora Canal. In other words, the restricted delta
would be like a living thing, growing and spreading year
by year and, hence, the reason for calling it the "live"
delta. ‘%oreover, it would have been necessary continually
to raise the entire protective levee System from the
International Boundary to the lower end of the Volcano
Lake Levee to keep pace with the silting up of the live
delta. Not only would this have entailed an ever-increas-
ing cost, but the danger of breaks would have threatened
more seriously each year as the delta and the levees grew
higher. In ten years' time the amount of silt carried by
the River, if deposited evenly over the live delta, would

have raised the entire area threc and a half feet.
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The forocgoing shows why the construction of Boulder
Dam was just as important for the storing of silt as for
the storing of water. Certainly, no development of the
land within the area of the live delta, other than of a
most temporary type, would have been possible without
Boulder Dam. Even with Boulder Dam, such development will
3t1ll be subject to damage from floods and silt until the
Gila River is fully controlled. Although the amount of
silt has been reduced to a comparatively small guantity,
still that quantity will continue to deposit over the 7
live delta and must be considered in planning any develop-

ment.

Development of Delta in Mexico

In view of the foregoing, the area in the Colorado
River delta in lMexico may be considered as divided into
two classes: (a)-that part which would have been suscep-
tible of reasonably permanent development without a
controlled River, herein called the "Mexicall Valley",
and (b) the live delta, being that part lying south of the
Volcano Lake and Saiz levees, in which any permanent de-
velopment 1is possible only with the River fully controlled.
The first class (a) is the area developed prior to
the construction of Boulder Dam, in which, after deducting

for roﬁgh land, salt areas, sloughs, river channels, and
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other nonirrigable areas, there is a net of about
200,000 acres which might be cropped permanently. The
development of this area was practically completed by
1920, the crop report for that year showing 190,000
acres under irrigation. Other than a small additional
acreage temporarily put under crop in the Volcano Lake
area in later years, 200,000 acres was the limit of the
development prior to the construction of Boulder Dam.
The diversion requirements of water for this area
have varied from a maximum of 745,000 acre feet in 1925
to a minimum of 228,000 acre feet in 1932. The consid-
eration of the years following 1930 would not glve a
proper pilcture, owing to the reduction in acreage caused
by the economic depression of the thirties. A more rep-
resentative period would be that from 13820 to 1930,
inclusive, during which the average diversion require-
ménts of water totaled about 600,000 acre feet per year.
This was what the Mexican lands received from the
natural flow of the River, and during this period there
was but one year of shortage (1924). In other words,
under what might be termed full development of the
class (a) area, an average of 600,000 acre feet per year
was sufficient to meet the irrigation requirements.
Therefore, it would seem that if in the future Mexico

were to receivc a delivery of 600,000 acre feet as and



when needed, she would have as a certainty all that she

. had been able to obtain on the average under natural
flow conditions and the risk of loss in years of shorﬁage
would be eliminated. Thus the stability of her agricul-
ture would be greatly enhanced.

The course of development of the lands in the live
delta, the area designated as class (b), has been sporadic.
Prior to the construction of Boulder Dam, a few thousand
acres were temporarily irrigated in the Volcano Lake area;
about eight thousand acres in Sonora lying on the East of
the o0ld river channel had been fairly regularly irfigated
from drainage waters of the Yuma Project, Arizona; and
attempts had been made to develop other areas in the 1live
delta, which attempts were shortly frustrated by floods,
river meanderings and silt. Following control of the
River by Boulder Dam in 1935, conslderable development of
easily reclaiméd areas in the live delta was undertaken.
About 100 pumping plants have been installed at various
points along the river, its side channels and sloughs.
These installations and the canals and structures used
to irrigate a large number of small, scattered tracts,
are of a most temporary character. Irrigation has been
carried on with great difficulty. The river channel hasg
shifted in many places; even small increases in the regu-

lated river flow from Boulder have flooded large.areas;
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on the other hand, reduction in flow has left pumping
plants high and dry. The development has been of a spec-
ulative, hit and miss type, not to be compared with the
permanent and costly projects constructed on the American
side of the line. One major reason for this difference
lies in the fact that the class (b) lands lie under the
menace of total destruction by a heavy flash flood from
the Gila River, which has been recorded at flows in excess

of 200,000 second feet.

Diversion and Use of Water in Mexico

When the Imperial Valley irrigation system was con-
structed, it was found most pract;cable to construct a
diversion intake on American soil, a short distance north
of the California-Mexico boundary and then use as a main
canal an old overflow channel of the river, called the
"Alamo River". This channel passed through Mexico for
sixty miles and thence back into California. In 1904
Mexico required the operating company to procure a
"concession" authorizing use of the Mexican section of
the canal. This concession regquired delivery to
Mexican lands, when demanded, of one-half of the water
being transported through Mexico. It was granted to a
private Mexican corporation and was not an obligation of

either the State of California or the United States.
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As a matter of fact, Mexico would at times have
received much less water from the natural flow than it
-did, had it not oeen for the provisions of this conces-
sion.

It will be noted that at any time that lfacilities
might be provided whereby it was not necessary to trans-
port water to the Imperial Valley through Mexico, the
provisions of the concession would no longer be of avail
to Mexico. Mexico could only enforce the concession
against her creature, the'private corporation. Such
facilities, consisting of the Imperial Dam and All-
American Canal, have now been provided.

During all of these years, as has been stated, the
diversion of water for Mexico has been made in the United
States. Although several attempts were made to divert
water in Mexico, not one proved successful, Mexilco is
now faced with the problem of diverting such water as may
be granted to her by the United States. For twenty miles
below the California-lMexico (upper) boundary, the River
forms a common boundary between Mexilco and Arizona
through which strip 1t winds from one side to the other.
Experience has shown that a satisfactory diversion by
Mexico is not possible at any point along this strip.
Therefore, it may be said that not only must Mexico look

to the United States for protection against floods and
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silt, such as has been provided by Boulder Dam, but she
must also look to the United States for any flrm water
which she receives from the Colorado River and for
facilities by which that water can be diverted from the
River. While it is mno doubt true that Mexico will make
some minor diversions from the River below the lower
boundary (Arizona-Sonora), such diversions would be too
low to irrigate any of the lands in class (a), above

referred to.

Future Flood Control Works and Channelization of River

In the past, American interests have paid practi-
cally the entire cost of the construction and maintenance
of the protective levee system in Mexico, expenditures
for which total to date over $8,000,000. Of this amount,
the United States Governmcnt contributed $1,100,000 for
the construction of Ockerson Lévee in 1911, previously
referred to (which was a total loss). The balance of
the funds was provided by private interests.

Until the past year, the Mexican Government never
recognized any responsibility for the control of the
River. Its only contribution was in the amount of
$40,000 made available in 1927 towards the cost of con-
struction of the Rodriquez Levee, This levee could only

be considered as of a temporary nature, to protect
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immediately adjacent lands in Volcano Lake, and was
never considered a part of the main levee system.

Since the completion of Boulder Dam American fin-
ancing of the levee work has ceased, with the result
that the Mexican Government has had to take 1t over.
Reports state it is now spending an appropriation of
2,000,000 pesos - about $400,000 - in raising and
strengthening the River front levees. While the con-~
struction of Boulder Dam has almost entirely removed
any possible future menace of flcoods to American lands,
there still exists a serious menace to lands along the
River in Mexico. Until there is flood control on the
lower Gila the possibility of large flash floods,
amounting to as much as 200,000 second feet, still
exists. Also, there 1s a flood hazard from occasional
releases from Boulder Dam of as much as 75,000 second
feet, which may be necessary. Therefore, Mexico must
not only continue to raise and strengthen the existing
levees, but, if additional lands are developed,_the
levee system will have to be extended in order to
protect those lands.

Furthermore, it will certainly prove very advan-
tageous to Mexlco to channelize the River from the
upper boundary for a distance of some 30 or 40 miles be~

low, in order to reduce the meandering of the Rlver and




the danger this causes to the levees. Such work will
also be of benefit in providing capacity for occasional
large floods. It wiil lower the water surface in the

iver, which will be of benefit mot omly by protecting
adjacent lands from floods, but also by reducing the
amount of lateral seepage under such lands. The chan-
nelization work will involve not only the cost of the
original construction, but also the cost of continuous
maintenance in keeping down excessive growth of vegeta-
tion, and maintaining proper alignment.

| Studies have been made by the United States Govern=-
ment of flood control on the lower Gila Rivér, and a
dam site has been located in the vicinity of Sentinel,
Arizona. Construction of the dam has been temporarily
deferred in view of the report of the War Department
that values to be protected below that point did not _
justify the cost. It is not believed the War Department
took into account velues in Mexico, but, under an
international sgreement, they could be considered. The
construction of such a dam would be of great value to
lands in Mexico as well as to lands in the Lower Gila
Valley and in the Yuma Valley, Arizona.

It is believed that these are 2ll factors which

should be given due consideration in any treaty discus-
sions, and the partiecipation of the United States in pay-

ing the costs should be a factor of congidsrable weight,




Use of Underground Storasge

Mexico has another resource in the delta of the
River which should be fully explored; that is, the pos-
sibility of natural storage underground. By reason of
the porous nature of the soil and contributions both
from surface flow and from underground flow out of the
Colorado and Gila Rivers, the Yuma Valley, and other
adjoining areas, there exists a large body of under-
ground water avalilable for use by pumping from wells.

This natural storage is referred to in the report
deted March 22, 1930, to the Congress of the United
States, submitted by the American Section of the Inter-
national Water Commission, United States gnd_Mexico
(House Doc. No., 359, 71st Cong., 2d Sess., 1930, page 22),
which makes the statement in reference to this storage
that "Extensive tests with pumps of large capacity do
not exhaust or materially 1ower.the supply.”

Several wells have been put down in the area., One
¥nown as the Williams Well, located near Cuervos Station,
has been in use for a number of years in irrigating over
a thousand acres of land. The well is about 200 feet
deep, 18 inches in dlameter and produces 10 second feet
with a drawdown of about 15 foet, the lowest level of
the water, when the well is in continuous use, being

about 26 feet from the ground surface. Three other wells
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have been in use for some years at a point a few miles
below the upper end of the Sailz Levee, and show about
the same drawdown. Another large well was drilled near
the head of Pescadero Cut and gave fine results on test,
but has never been put to continuous use. The extent of
the underground basiin has never been determined, but it
is believed it covers as much as 200,000 acres and it is
not imprbbable that it could produce, by proper develop-
ment, a considerable quantity of water for several years
at a time, during occasional periods of low flow in the
River,

This is a resource which, it is believed, should be
thoroughly explored and studied. It is avallable to
Mexico, and should be considered as a part of the supply
for irrigation use in Mexico. Many areas in the United
States now and in the future will have to depend upon
utilizing similar underground sources to supplement sur-
face flow., Examples are, the Coachella Valley in
California, which will have to supplement the water it
receives from the All-American Canal by pumping from its
underlying basin and the Selt River Valley in Arizona,
where the use of underground water in large amounts hag
been necessary to preserve development of the Valley.
Other cxamples are the lower Gila Valley in Arizona and

Owens Valley in California. In view of these conditions,
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it does not seem at all unreasonable to expect Mexico
to make use of this resource as a part of the water
supply made available to it, at least for stand-by pur-
poses. By so doing, lexico can maintalin permanently a
much larger agricultural acreage than if it depends

solely on the surface flow of the River.

Power and Water Contracts

.Boulder Dam and_power plant have been constructed
by the United States, as authorized under fhe Boulder
Cenyon Project Act. The cost of construction, operation
and mainﬁenance is to be repaid to the Gowvernment under
contracts for water and nower made pursuant to that Act
and the Boulder Canyon Project Adjustment Act. The con-
tractors nust not only repay the cost of the works con-
structed by the United States, but must also bear the
cost of their own works, which they have had to construct
to utiiize the power and water purchased. The aggregate
of the amounts already invested exceeds $400,000,000.

It 18 true that under the terms of the Acts and the
contracts the use of water for power at Boulder Dam is
subordinate to 1its use for irrigation within the United
States. In harmony with this the contracts provide for
a2 gradual diminution of the amount of firm power avail-

able each year, due to depletion by reason of additional
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development above Boulder Dam. But there is nothing in
the Acts or contracts which subordinates the use of
Boulder water for power to its use for irrigation.in
Mexico, or which contemplates any diminution of the
amount of power because of any fubure use of water in
Mexico. On the contrary, the Acts and the contracts were
expressly drawn on the theory that the benefits of the
dam were to be enjoyed solely in the United States.

Mexico is receiving great benefits from Boulder Dam
in the matter of flood protection, silt reduction, a regué
lated River flow and the resulting possibility of develop-
uent of additional lands, However, Mexico is in no wise
contributing to any part of the cost of these works. It
would not secem that Mexico sliould be entitled to water
for the additional lands, made possible of development
by these works, which would intorfere with or result in
losses to those paying for the cost of the works. Any
treaty made with Mexico should protect these rights and
interests of agencies in the United'States.

In explanation of the foregoing, it should be pointed
out that the demand for Boulder power is slightly higher
in the winter than in the summer, but as this difference
is not great it may be considered that the demand is
fairly constant throughout the year, requiring a con-

stant release of water. Furthermore, under the power
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contracts, the production of power at Boulder Dam is to

be coordinated with that from other power sources in

order to make the greatest possible economic use of all
power facilities. This will mean that at certain times

of the year vwhen water must be released through power
plants in other sections of the southwest, it will be
withheld at Doulder Dam, and relcased there when the water
supply is low at suveh other plants.

The irrigation demand for water is heavier in summer
than winter months. This is much more pronounced in
Mexlico than in the Unlted States, due to the type of farm-
ing economy practiced in Mexico. The chart opposite
(Exhibit 3), shows the use of water each month in per cent
of the total for thg vear, for Imperial Valley, California
and Mexicali Valley, Mexica. These data are based on
averages for a ropresentati#e-lo—year period, in each
case, 1t will be noted that, for Imperial Valley, the
minimum water use is 6.2 per cent in January and the max-
imum summer use 10.4 per cent in June, while for Mexico
the respective amounts are 0.8 per cent in January and
19.9 per cent in July. The use in Imperial Valley during
the months of April to September, inclusive, is but 7.0
per cent in excess of a uniform use but for Mexicall
Valley, the excess 1s 36.3 per cent for the same period.

The chart i1llustrates the relative conflict in the demand
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for water between the two types of irrigatién use,
and a uniform use for power,

It 1s apparent from the foregoing that any
allowance of water to Mexico, to be delivered as and
when she needs 1t, means that some quantity of water
must be retained behind Boulder Dam in winter, and
be dellvered to Mexico in the peak months of the
swamer., To the extent that the deliveries in
summer exceed the uniform rate of release of water
from Boulder, which is the optimum for power pro-
ductlion, the excess deliveries will be of 1little
use for generation of power, This definitely re-
duces the earnings of the power plants and the
econcemic worth of the power contracts.

Such deficiencies in power production would
have to be made up by steam or diesel generation,
which would not only increase the cost to the power
contractors, but would also, in effect, incrcase the
coet of their facilities constructed to utilize
Boulder Dam power. This would be a pro tanto impalr-
ment of the oower contracts and might interfere wlth
the ability of the contractors to make the payments
required to amortize the cost of the Dam and power
plant, which in turn would result in a loss fo the

United Statcs Government.




Therefore it would seem that in negotiation
of a treaty with Mexico consideration should be given,
either to preventing or avoiding the impairment of
the power contracts, or to providing just compensation
to the power contractors for such impairment. Compen-
sation for the impairment might be provided to the
power contractors elther vy Mexico, or, if for reasons
of comity the concession is deemed advisable, by the
United States.

It will be noted that an arrangement is provided
for in paragraph 5 of the Plan proposed by the Committee
of Fourteen, for limiting the impairment of the power
contracts by providing a limit of 4,000 second feet to
the peak flows Mexico might order. Orders in excess
of 4,000 second feet might be honored, after review,
in the discretion of the officer 1in charge of power
production at Boulder and other dams below that point.
However, it should be pointed out'that'with proper
use the suggested limitation to 4,000 second feet
would be sufficient for at least 350,000 acres in
Mexico, which 1s a 75% incresase over the average area
Mexico could expect safely to irrigate under natural

flow conditions of the River.
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III.
COMPARISON OF PREVIQUS OFFER TO
MEXICO WITH PLAY SUGGESTED BY THE
COMMITTEE OF FOURTEEM

Comparing the offer made to Mexico at the time nego-
tiations were carried on in 1929, with the Plan suggested
by the Conmittee of IFourteen, it should be pointed ouf
that the prior offer by the United States was for a total
of 760,000 acre feet per year delivered in the River at
the International Boundary, and no more. This was a maxi-
muam figure, beyond which no water would be guaranteed to
Mexico. It was all Mexlco could look to with certainty
upon which to base the development of lands in that
country. Furthermore, the offer included a provision
that at times of shortage "the amount of water to be
delivered to Mexico will be diminished in the same pro-
portion as deliveries in the United States." On the
'other hand, there was no provision for a guarantee -of
any additional amount, regardless of the flow available
in the River. While, of course, Mexico would have been
free to utilize the surplus weter if found feasible, yet
if such surplius fiow did not come at the time of the
year when Mexico could use it, it would be wvalueless to
her. |

Under the Plan suggested by the Cormittee of Four-

teen, Mexico would be guaranteed water in accordance



with a sliding scale, depending upon releases from

Boulder Dam.

The basis is flxed as the delivery 1n the

River at the upper boundary (California-lexico} of

800,000 acre fecet per annum when the release for
same year at Boulder Dam is 10 million acre feet.
the release rfor any year from Boulder Dam varles
10 million acre feet, the guaranteed delivery to

would also vary above or below 800,000 acre-feet

the
When

from

Mexico

in an

amount egual to 15 per cent of the difference between

the actual release and 10 million acre feet.

The following shows the amounts Mexico would be

guarantesed per annum for various releases from Boulder

Dam:

Helease from Boulder
Dam in Acre Feet

15
1.4
14
13
13

Studies

000
500
000
500
Q00
500

2 000

600
000
500
000
500
000

000
000
000
000
000
000
000
000
Q00
000
000
000
000

Guaranteed Delivery to

Mexico 1In

550
475
400
325
250
175
100
025
250
875
800
725
650

b e e

Acre Feet

000
000
000
000
000
GO0
000
000
000
000
000
Q00
000

show that under 1950 conditions of use in

the Unlted States, releases from Boulder Dam in an aver-

agze year, durlng a period such as 1897 to 1940, inclusive,
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would total about 13 million acre feet. This would
mean that Mexlco would be guaranteed a delivery of
1,250,000 acre fect in such an average year. Actually,
after deducting for estimated losses and uses in the
United States, there would be avallable at the upper
boundary, out of the 13 million acre feet, about 7
rnillion acre feet. However, Mexico could make very
little use of the large flow in the winter time because
of the type of irrigation economy practiced, but would
be free to use whatever part was poscsible. Even
during the lowest years in a serles of dry yoars, the
release would not be less than 10 million acre feet
out of which Mexico would be guaranteed a dellvery of
800,600 acre fect, a much greater quantlity than Mexlco
could expect to have in a simllar dry year under
natural flow conditions.

Looking into the distarit future, studies show
that under 19288 conditions of use in the United States,
for the same perilod of 1897 to 1940, inclusive, the
average releases from Boulder Dam will be 10,900,000
acre foet, which would guaranteec Mexico a delivery
of 935,000 acre fect, or 50 per cent more than Mexico
recelved on the aversge in the past under natural flow
conditlons,

The various releases from Boulder Dam during the




40-year period under 1988 conditions are shown by these

studies to be as follows:

Number of Years Release from Boulder Dam
For 1 out of 44 years 8 8500 000 acre feet
o4z oworoon " over 8 500 000 " "
1" 53 1] " " n 1) 9 OOO OOO " 1
" 28 1] 1 1" i H 9 500 OOO 1t (1
1t 24 141 1] 3] 1"t n lo OOO OOO 1 l!
1 15 n it " n 1 ll OOO OOO 1" 11

The Plan provides that the guaranteed water shall be
made avallable on Mexico's order, subject only to a limit
of 4,000'second feet on theréméunt which could be ordered
at any time. This does not mean that greater quantities
would not be delivered but it does make the delivery sub-
Ject to a review by the agency in charge of power genera-
tion as to the possible effect on power production.

The Plan recognizes the right in Mexico to use any
water in the River betweon the upper and lower boundaries.
Thls provision was also contalned in the 750,000 acre
fect offer, but in either case there would be no obliga-
tion on the part of the United States to make any of
such water available. _

Although in connection with the previous offer of
750,000 acre fect, there was some suggestion on the part
of the United States as to a study of future flood
control in the delta, the Plan suggested by the Committee

of Fourteen not only makes this a definite recommendation,
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but, in addition, provides that the United States share

in the costs of both studies and construction of river
control works in Mexico. Furthermore, the treaty would
provide for the United States' sharing in the cost of a
study to détermine the amount and rate of flow of water
from surface and subsurface sources which may be available
for use in Mexico. It is believed that these studies
should precede the final consummation of a treaty, in
order that all of the resources which Mexico will have
from the Colorado River may be more clearly presented.

The Plan also recommends that the United States
agree to provide flood control on the laower Gila River,
which would be of consziderable benefit to Mexico and
should be listed as.one of the benefits which Mexico is
to receive without cost.

Consideration of the foregoing will show that under
the Plan suggested by the Committee of Fourteen, Mexico
is guaranteed considerably more water and receives far
greater benefits than under the old offer of 750,000
acre feet. IlMexico receives a large share of the benefits
made available by Boulder Dam and other control works on
the River in the United States. Mexlco pays no part of
the cost of these works, yet without them the additional
lands could not be developed, and in addition Mexico

would be faced with very great expenditures to try to
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protect even the lands which have been irrigated in the

past under natural flow conditioms.
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PART TWO
Memorandum re Internaticnal Law and Comity
as Relating to Treaty with Mexico for Appor-
tionment of Colorado River Water.

The purpose of fhis memorandum is to collect and
examine the available declarations of policy of the
United States, and of the states of the Colorado River
Basin, as to the principles of both international law
and international comity which should be considered in
making a treaty with Mexico for apportionment of waters
of the Coloradc River. Thesce declaraticns, made by
responsivle cfficers of the United States and of the
states, relate to three distinct instances of inter-
national dealing on streams which flow from one country
to the cther. Reference is also made to certain
treaties and declarations to which the United States is
not a party.

I.
THE UPPER RIO GRANDE

The Rio Grande rises in Southern Colorado, flows
southward about 400 nmiles through Colorade and New
Mexico to E1 Paso, Texaé, at which point it becomes the
boundary between the United States and Mexico and runs
eastward about 800 miles to the Guif of Mexico. Irriga-

tion in the Juarez Valley, lying in Mexico opposite the



o

E1l Paso Valley, comamenced over 300 yesars ago. In 1895
it was carried on by diversion from o dam at Bl Paso and
a ditch called the "0ld Mexican Ditch." During the
last decades of the nineteenth century irrigation from
the upper Rio Grende of new projects in New Mexico and
Southern Colorado reduced the flow c¢i the stream into
the Mexican Litch to such extent that the Juarez Valley
was unable to procure an adeguate supply. This shortage
continued to the point that the Juarez Valley became,

in part, depopulated. Complaints were made vy the
Mexican government to the Department of State, includ-

ing claimgs for damages caused by the Colorado and New

)

Mexico diversions. The State Department requested an
opinion of the Attoerney General, which was rendered
December 12, 1895 (21 Opinions Attorney General 274).

The decision of the Attorney Gener was that Mexico had
no legal right ag a matter of international law to the
continuancce of the flow of the upper Rio Grande for the
Juarez Valley; thuat the United States hed, as & part of

its territoirial sovereignty, the

m

upreme right to use the
river as 1%t saw fit; &and hence that there was no obliga-

ion on the United States to pay damages. The essence

o

of the opinion is state

The case presented is a novel one. Whether
he circumstances make it possibie or proper to
& any action ;Iom considerstions of comity is

1
93
L
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a gquestion which does not pertain to thls d
mnent; but that aquestion ShOdLﬂ be decidec a
of policy on1y because, in my op in Lon, Lqe
pvlnclpﬂvu, -nd precedents of international lz
impose no iiability or obligetiorn upon the Unif

States

r—.

Cy
S

The Atteorney General considered and rejected the
contention that in such cases an international servitude
exists, by which the lower country has a rignt, dominant
over the upper country, to the continued flow of the

stream.
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.
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The Mexican complaints continued.

then developed for the building of the Elephant Putte
am in New Mexico, which would conserve the waters of
the upper ERio Grande; sufficiently, not only to increase
the irrigable arca in the United States, but to provide
a saf'e yield of water for the existing nceds of the
Juarez Valley.

Correspondence between the American ¢nd Mexican
govermments, looking towe a treaty, took place over
the period June 27, 1304, to December £C, 1906.

A letter to Federico Gamboa, charge dtaffaires,
dated May 1, 1905, from Alvey A. Adece, acting Secretary
of State, stated:

"Sirs

"In answer to the inquiry contained in your

courteous note No. 160, of the 26th ultimo, I beg
to say that upon consiceration of thz question of



any legal liability on the part of the United
States to the Govermment of Mexico by reason of
the diversion of the waters of the Rio Grande
River for the irrigation cof lands of American
citizens situated in the United States and to
the detriment of citizens of Mexico by depriv-
ing the lattesr of water for the irrigation of
their lands situated in Mexico, the department
is unable to find any grounds in internztional
law upon which such liability could be based.

"A careful examinaticn of the law of nations
on the subject has failed to disclose any settled
and recognized right creuted by the law of nations
by which it could be held that thz diversion of
the waters of an internsztional boundary stream for
the purpcse of irrigating lands on one side of the
boundary, end VLlCh would have the effect to de-
prive londs on the other side of the boundary of
water for irrigation gurposes, would be a viola-
ticn of any established crincipls of internacticnal
law, NOVuPthel“Sq, the Government of the United
States 1s disposed to govern its cction in the
premises in sccordance with the high principles
of equity and with the friendly sentiments which
should exist between good neighhors.m

Mr. Adee continuss, saying that the Department is
preparing a draft of treety and that the United States
is contemplating construction of Elephant Butte Dam,
with the expectation that this work would hasten a satis-
fuctory solution of the guestion (p. 298, Report of
International Water Commilssion, United States and Mexico,
House Doc, No. 3859, 7ist Cong., 2d Sess. 1930, herein-
after cited as "H. Doc. 359"),

senor Gamboa replied August 11, 1905, enclosing an
opinion by two Mexican jurists to the effesct that Mexico

was entitled under international law to one-hzalf of the
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water of the Rio Grande and saying in part:

"My Government should also be glad if the
Government of the United States would, in regard
te the purely abstract point of law, and in
addition to the two documents above mentioned
and herewith inclosed, take into consideration
the doctrine set up by H. R. Farnham, ¥. L.,
in his work 'The Luw of Waters and Water Rights!
(pages 29 and 83 of Volume I) for on that doctrine
rest the opinionsg of the two Mexican Jurists
above named."”  (H. Doc. 359, p. 399.)

To this letter Secretary Elihu Root replied by
letter of December 19, 1905, addressed to Mexican Ambassador,
Joaquin B, Cuosususs

"EXCELLENCY ¢ Referring to Mr. Gamboa's
note No. 19, of August 11 last, with respect to
the project of a treaty for the final setilement
of the controversy touching the distribution of
the waters of tne Rio Grande River for the pur-
poses of irrigation, the department has to say
that 1t is unable to ecamit the soundness of the
legal position stated in the said note and in
the opinion of Messrs. Vallarta and Gamboa,
accompanying it, by which a liabiliity on the part
¢f the United States is sought to be established
for the diversion of the waters of the Rio Grande
by inhabitants of the United States for irrigation
PUTDOSES.

"It is stated in Mr. Gamboe's nots that the
opinions of Megsrs. Vellartsz and Gamboca rest on
the doctrinc ennounced by H. P. Farnham in his
work on the Law of Waters and Waterrights, pages
29 znd 63 of Volume 1 peing cited. Inasmuch as
Mr. Farnhzm cited no decision sand no text in
support of the doctrine of international law
announces by him, ané incemuch as the department
hzs been unable to find any solid foundation for
such opinion, a personal letter was written to
Mr. Farnham inguiring upon what authority he had
founded his statement of opinion, to which inquiry
Mr., Farnhem answered in substance that the ex-
pressions contained in the text were merely his
personal opinions, deduced from a comparison of

8.




treaties, text writers, and decisions.

"It is, however, not intended to reopen any
argument on the lszsgal questions involved; but it
appears to be necessary to say thus much in re-
affirmance of the department's position, taken in
accorcance with the advice cf Attorney General
Harmon, of the nonliability of the United States
Government for the claims for indemnity heretofore
brought forward by Mexico on account of the afore-
said diversion of waters. Tne gquesticn, moreovsr,
appears to have become academic, since both
Governments have announced tiheir purpose to deal
with the question on principles of the highest
equity and cowmily between neighboring States.
Accordingly the department submits herewith a
copy of a letter from the Secretary of the Interior,
dated the 6th ultimo, inclosing a copy of one from
the Director of the Geologicsl Survey with the
suggestions or bases for a projected trealy between
the United States and Mexico, which is intended to
traoat the gquestion on a basis cf absolute equity.
If the project is satisfactory to the Mexican
Goevernment, the department would be pleased to
submit, or to have the Mexican Government submit,
for signature and ratification, a formal draft of a
treaty on the bases indicated.

"Accept, etc.
Elihu Root."
(H. Doc. 353, p. 402.)

The further official correspondence on the
subject of the proposed treaty (H. Doc. 35S, pp. 403-419),
consistently emphasizes the characterization of the treaty
as one "providing for sn equitable division of the waters
of the Rio Grande."

The treaty is entitled "Convention between the
United States aznd Mexico -- Eguitable Division of the Waters

of the Rio Grande" (Treaty Series No. 455). It was signed
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at Washington, May 21, 1906. The preamble recites

that it 1s a conventicn "pvo viding for an equitable
distribution of the waters of the Rio Grande for irriga-
tion purposes.n Article I provides that:

"After the completion of the proposed
storage dam near Engle, New Mexico, and the
distributing 'system”uuxiTiéfy‘fhéleto, and
ag soon as water shall be available in said
system for the purpose, the United States
shall deliver to Mexico a total of 60,000
acre-feet of water annually, in the bed of
the Rio Grande at the point where the head
works of the Aceguia Madre, Xnown as the 01ld
Mexican Canczl, now exist above the city of
Juarez, Mexico."

Fa

Article II provides for deliv

\.)
C)
3
<

cf such water in
the same propertions through thne year as the water supply
furnished in the United States in the vicinity of El Paso
and according to an agreed schedule. The article cen-
cludes:
"In case, however, of extracordinary drought
or szrious accident to the irrigation system in
the United States, the omount delivered to the
Mexican Canal shell be diminished in the same
proportion as the water delivered to lands under
said irrigstion system in the United States !
Article ITI provides that the delivery shall be
without cost to Mexico.
Article IV recads:
"The delivery of water as herein provided
is not to be construed as a recognition by the
United States of any claim on the part of Mexico
to the said waters; and 1t is agreed that in con-

sideration of such delivery of woter, Mexico
waives any and @ll claims tc the waters of the
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Rio Grande for any purvose whatever between the
head of the present Mexican Canal anc¢ Fort Quitman,
Texas, and also declares fully settled and dis-
poseéd of, and hereby waiveg, all claims heretofore
asserted or existing, or that may hercafter arise,
or be asserted, against the United States on
account of any damages alleged to have been sus-
tained by the owners of land in Mexicc, by

reascn of the diversicn by citizens of the

Unitec States of waters of the Rio Grande.!

Article V states:

"The Unitec States, in entering into this
treaty, does not thereby concede, expressly or by
implicatiscn, any legal basis for any claims hereto-
fore asserted or which may be hereafter asserted
by reason of any losses incurred¢ by the owners of
land in Mexico due or alleged to be due to the
diversion of the waters of the Rio Grande within
the United States; nor does the Urnited States in
any way concede the establishment of any general
principle or precedent by the concluding of this
treaty. The understanding of both psrties is
that the arrangement contemplated by this treaty
gxtends only to the portion of the Rio Grande which
forms the international boundary, from the head
of the Mexican Cenal down to Fort Guitman, Texus,
and in noc othier case."

The intent of the convention was to provide a
regulated flow of water to the Juarez Valley equal to the
amount beneficially used in that area from the natural
flow of the river, prior to the construction of the
Elephant Butte Dam, zlthough nc express provision of the
convention so states.

It is submitted that:

1. Throughout the discussions leading up to the
convention of 1806 the Department of State congistently

adhered, in the face of an opposite cpinicn in Mexicc, to
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its position that under internationzl law, Mexico had
no legai right to the waters of the river.

2 From the diplemutic correspondence and the
terms of the convention the conclusicn is inescapable
that the provision giving Mexice & f{ixed amount of water
equal to her prior uses from natural flow (subject to
diminution in time of shortage), coupled with a reser-
vation to the United States of all remsining water,
including flocd waters conserved by the proposed dan,
amounted, in the view of both nations, to zn equitable
division.

5. Although in Article V the United States does
not "concede the establishment of cny general principle
or precedent by the concluding of this treaty," the
convention should obviously be 2 guide, in considering
a specific casge which is parallel in its essential

features to that of the Upper Rio Grande.

IT.
THE CANADTAN BOUKDARY WATERS TREATY

A, The St. Mary =znd Miik Rivers

These rivers rise in Montana, the former in the
Rockies ant the latter in the foothills, and flow across
the Canadian boundary into Alberta. The Bt. Mary flows

into the Saskatchewan and thence te Lake Winnipeg. The




Milk returns to Montanz after about one hundred miles
end joins the Missouri.

Complaints from each side of the boundary against
diversions planned on the other side led, among other
things, to the negotiation of the Trcaty signed March
3, 1909 (Treaty Series, No. 548). By this treaty
certain arrangements, largely os to navigation znd power,
were made as to all boundary waters between the United
States asnd Cznada,. Articie VI contains special provisions
as to the use for irrigation of the St. Mary and Milk
Rivers. Roughly, the waters of the two streams were
divided equally between the two nations. An Inter-
national Joint Commission was created, with certain quasi-
Judicizl and administrative authority.

A guestion was sgoon raised as to what waters of
the Milk anc St. Mary systems were covered by the treaty.
After hearings extending from 1915 to 1921, the Commission
held, on October 4, 1921, that Article VI should be
interpreted as zpplying only to waters wnich naturally
cross the boundary. The decisicn states YEach country
shall be appertioned such waters of the said rivers and
of any tributarics thoereof ag risce in that country but
do not naturally flow acrogs the internaticnal boundary."

(C. J. Chacko, "The International Joint Commission," p.233.)



This sustained the contention of the United States
that it did not by the terms of the treaty cede any
rights in certain tributaries of the two streams.

he case of the St. Mary and Milk Rivers was more
complex than that of the upper Rio Grande. As to the
St. Mary, the United States is the upper country, Canada
the lower. As to the headwaters of the Milk, the same
is true. But as to the sections of the Milk running
through Alberta and back into Montana, the situation
is the revaerse, Also, by the treaty, the right wés
specifically recognized in the United States to divert
some of the hcadwaters of the St., Mary into the Milk in
western Montana, use the channel of the Milk through
Canadz as o conduit snd divert the water for irrigation
in Eastern Montana. Without &z trezty Canada would have
had the power to intercept this water.

It is subnitted that:

1. The double physical relationship of the two
nations, plus the desire of the United States to divert
from one stream to the other, furnished considerations

by reason of which an equal zpportionment of the two

[

streams werked out to be equitable.
2 Where Article VI of the treaty was not appli-
cable, 1. e., tributary waters which did not naturally

flow across the boundary, the decision of the Commission,
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that such waters belong to the country in which they
rise, was in direct line with the Judson Harmon opinion
and the views of the State Department throughout the
negotiation of the convantion on the upper Rio Grande.

B. The Niagara River

Article V of the Canadian Boundary Waters Treaty
contains special provisions as to diversion of water
from the Niagara River for power generation. Canada
was permitted to aivert for this purpose 36,000 cubic
second fect; the United States, 20,000 cubic second feet.
These disproportionate allocations resulted from the facts
that the two nations already had power installations at
Niagara Falls of the above aggregate capacity, and that
Canada had the larger share,

Article V comaences:

"The High Contracting Parties agree that

it is expedient to limit the diversicn of waters

from the Niagara River mo that the level of Lake

Erie and the flow of the stream shall not be

appreciably aififected. It is the desire of both

parties to accomplish this object with the least
possible injury to investments which have alrecady
been made in the construction of power plants

on the United States side of the river uncer

grants of authority from the State of New York

and on the Canadisn side of the river under

licenses authorized by the Dominion of Canada

and the Province of Cntario.t

It is submitted that:

The provisions regarding the Hiagars constitute an

apt precedent that a treaty rsgarding water diversion
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should do "the least possible injury to investments
which have already been made in the construction of
power plants,!" or, indeed any investments for water
or power utilization already made in either country
at the appropriate critical date.

C. The General Provision as to Boundary Waters.

Article II of the treaty states the general rule

as to control of boundary waters, not provided for by

Articles V and VI, or other speclal cases, The article

commences:

"Each of the High Contracting Parties
reserves to itself or to the several State
Governuents on the one side and the Dominion
or Provincial Governments on the other as
the case may be, subject to any treaty pro-
visions now existing with respect thereto,
the exclusive jurisdiction and control over
the use and diversion, winether temporary
or permanent, of all waters on its own side
of the linc¢ which in their natural channels
would flow across the boundary cor into
boundary waters; « « « ¢« o o o "

It is submitted thaot:

Article II is a direct and general recognition, so

far at least as irrigation in the arid West is concerned,

of the principle of exclusive sovereignty declared in the

Judson Harmorn opinion.

I1T.
IHE COLORADO RIVER

Reference is made to Part I above for description
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of the geography of the Colorado River Basin.
Irrigation on the Lower Colorado River commenced
with a small diversion for the Pelo Verde Valley,
California, about 1878, followed by appropriations com-
mencing in 1895 for a large diversion completed in
1201, for the Imperial Valley in California and the
Mexican extension thereof known as the Mexicali Valley.
After preliminary efforts for irrigation of the Yuma
Valley in Arizona by pumping from the river, a depend-
able supply of irrigation water wss furnished that
valley by construction of Laguns Dam, completed in 1912,
At the same time as the initiation cf the Rio
Grande convention, consideration wes given to a treaty
on the Colorado Hiver, Acting Secretary Adee's letter
to Federico Gamboa, dated Mey 1, 1305, concludes as
follows:
"4 somewhat similar guestion arises on the
Colorado River, which disembogues in the Gulf of
Californisa. The department is clsc taking steps
to prepare & dralt of a treafy to submit to the
Mexican Government for the soluticn of the
guestion growing cut of the use cf the waters of
the Colorade River for irrigating purposes, and
hopes that both treaties can be negotiated on
terms reasonably satisfactory to each Government
and in accordance with the principles above men-
tioned."  (H. Doc. 358, p. 399).
The discussion of a treaty cn the Colorado

River wasg dropped by reason of the extraordinary condi-

tiocns existing in 1905-1206 by reascn of the break in
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the River bank by which the entire fiow of the River
was diverted for a considerable time into the Imperial
Valley. (H. Doc. 359, p. 404).

Negotiations for = treaty or c¢onvention with
Mexico on the Colorado River were resumed from 1908 to
1910, at which time they wsre interrupted by the Madero
Revolution. Louis C. Hill, the American Commissioner,
describes thie progress made in these negotiations in a
letter to Hon. Charles E. Hughes, Secretary of State,
dated March 26, 1923, (Cong. Rec. 70th Cong., lst Sess.,
p. 9806).

"My dear Mr. Secretary: Having read in a
recent Congressionsl Record Secretary Fall's and
your letters on the Colorado River compact, it
may be of interest to your departiient to know
what was informally agreed apon &s fair to both
countries by the Mexican Commissioner for the
Division of the Waters of the Colorado and nyself,
tien American commissioner,

"The revoluticn in Mexicc prevented eny formal
recommendation by the commissioncrs to their re-
spective Governm2nts. The tentative agreement

was about as follows:s

and the United States te abro-
the treaty of Guadaloupe Hidalgo

n(1)  Mexico
gate such parts of
as conflicted.

n(2)  The two Nations to divide the low-water
flow of the Cclorado equally between them. (Mexicots
share of this would be less than 1500 second-fest
and hence less than wiil irrigate the lands in
Mexico now irrigatec by Colorado River.)

n(3) The United States to hulld reservoirs if
it so desircs to impound all the remaining water of
Colorado Hiver for the purposes, smong otherg, of
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irrigating all the land which cun be irrigated
by Colorado River waters elther by gravity or by
pumping.

"(4)  That Mexico be permitted by paying
her pro rata part of the cost of the reservoirs
and their operation to have the use of such remain-
ing water as can not be utilized in the United
States.

"This was considered by the Mexican representa-
tive es & most fair and friendly proposal.

"It gave to Mexico nothing the United States
could use but at the same time shared with Mexico
the storage fscilities on the upper river,
faciiities which do not exist in Mexico,

Very respectfully,
L. C. Hill."

Negotiationg were lated renewed and drafts and
counter-draeits of conventions on eguitable distribution
were exchsnged, but these negotiastions were brought to
an unsuccessful close on May 8, 18135, when General Huerta
refused to consider the Colorado River question further
until the United States recognized his administration,
(Charles A. Timm, "The International Boundary Commission,
United Statas and Mexico"™, p. 195; University of Texas
Publication No. 4134, September 8, 1341: Senate Doc. 163,
70th Cong., 1st Scss.).

The Congress, by act of May 13, 1924, (43 Stat.,
118) authorized the appointment of commissioners for
negotiation of a treaty for equitable divisicn of the

waters of the Lower Rio Grande. In 1987 it developed

49,




that Mexico would not agree to study the Rio Grande
unless the Colorado River were slso included, and the
act of 1924 was amended on March 3, 1927 (44 Stat. 1403),
so as to provide for investigation of the Rio Grande,
Colorado and Tia Juana rivers by a joint ccmmission.

The act, as amended, authorized the President to
appoint commissioncrs to cooperate with Mexican represent-
atives "in a study regarding the equitable use of the
waters of the lower Rio Grande and of the lower Colorado
Rivers, for the purpose of sccuring information on which
to base a treaty," etc. This commission met at various
times from February 27, 1928, until November 9, 1929.
After gathering extencive physical data respecting the
three rivers, the two scctions of the commission dis-
agreed, but fully stated the views of their respective
netions as to the principies involved. The procecdings
of the comnission were set out and documented in the
report of the American Scection (H. Doc. 359).  This
report was submitted to the Secretary of State and to
the President, and by him to the Congress. No =zction
contradicting the views of the ASmericoen Szction expressed
in this report appears to have been faken by the exccutive
or legislative branches of the United States Government.>

The views of the American Section on several
issues pertinent to a treaty on the Colorade River are
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set out in its report ({I. Doc. 359).

359,

At the second session of the Commission (H,. Doc.

p. 5)

"The United States section pointed out the
similarity between the condition in regard to the
lands on the lower Colorado River and the situa-
tion affecting those on the Rio Grande in the
vicinity of Xl Paso for whose benefit the con-
vention was made. It therefore proposed, as an
equitable divisiocn of the waters of the Colorado,
to deliver to Mexico the greatest amount which
had been delivered to irrigators in that country
from the stream in any one year. That yesar was
1928, during which time Mexican irrigators re-
ceived 750,000 acre-feet of water. The certainty
of delivery of this water by the United States
was conditioned on the construction by the United
States of Boulder Dam within its territory, until
which time the existing unregulated flow of the
river must continue."

On September 7, 1929, the American Secticn replied

to a statement by the Mexican Section, in part as follows:

(p. 8).

ne. The American section notes that the
Mexican section dces not recognize the similarity
between the case which occurred in the Kl Paso
Valley and was settled by the convention of May 21,
1806, and the present situation upon the lower
Colorado River. Certalnly there is similarity in
the following conditions: On both streams the
water involved in the settlements comes from the
United States. In both cases storage of the
water and regulation of the streams zre factors.
It would only reguire the construction of Boulder
Dam and the withholding of water from Mexico to
make these cases not only similar but identical.

"It is true that article 5 of the Rio Grande
convention states that the action there taken shall
not be regarded as & precedent and that the United
States dces not recegnize any legal basis which
would give the owners of land in Mexico a right to
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water which may be in the Rio Grande bhefore it
reaches the international boundary. To apply the
principle thers laid down and accepted by Mexico
would be to pravent Mexico from making any claim
whatever to the waters of the Colorado. The
American section has not, however, regarded this
as a precedent, but proposes, because of similarity
in conditions, to recommend the granting to Mexico,
as an act of comity and friendship, but not as a
right, the largest amount of water which 1t had
ever taken in any one year,

"The American section proposes Lo recognize
the claim of Mexico for the largest amount of
water ever ezpplied in irrigation or to other bene-
ficial uses under this contrzct in any one year,
and it believes, as stated heretofore, that this
is a Jjust and generous settlement of this question.

g, The American section desires to state
further that the new status which will be created
by the construction of Boulder Dam and the regula-
tion of the Colorado River, will not operate to the
injury of Mexico. On the contrary, the regulation
of this river is absolutely essential to the con-
tinued safe and profitable irrigation of lands in
the delta of the Colorado, both in the United
States and Mexico, The protection of these lands
by means of levees agalnst conditions creatasd by
the floods of the Colorado znd the immense volumes
of silt carried down and deposited in the channel
of the stream is too costly and hazardous to bhe
continued., Either an lmmense storage work like
that which the United states is to build must be
constructed, or an overflow of appalling dimensions
will destroy the homes and farms in the delta of
the Coiorado on both sides of the international
boundary."

The American Becticn in its wemorandum of August

29, 1929 (p. 45) stated:
"The protection now afforded irrigated lands
from floods is by levees, which invclves a large

yearly expenditure, and is attended by such hazards,
that the limits of safe and profitable development
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have zlmost, if not guite, been reached. Further-
more, the fluctustions in dischsrge, which, over a
period of yeurs, have ranged from NNO 000 cublc
feet per second, at high woter, to 1, 200 cubic feet
per cecond, ut Low water, rﬁnucrb any extension of
the irrigated area, on the lower Colorado, without
regulstion, bo+I hazardous and undesirable. It is
the low water flow of this river wnich now deter-
mines the safe and profitable limits of irrigation.

"Another menace to permanent irrigotion without
storage on the lower part of the river, in both
Mexico and the Unjtcd States, is the immense apount
of silt cerried down znd proslteu in the bed of
the stream, where thie land has tc be protected from
overflow by levees. The ¢ilt deposit is causing
the bed of the river to rise and this reguires «
continual increase in the height of these levees.
Within 2 few years protection by levees of these
lands will ”ﬂc me lmpﬁnculcable because of cost and
risk. The reservoir at Boulder Dam will solve
this problen ior many generations, beczuse 1t will
catch and hold nezrly all of tﬂls silt.M

A subgommittze designated to study the Colorado

River reported: (p. 65)

"The Governmoent of the United Stutes has con-
sistently held to the doctrine iald down by the
Supreme Court of this country when it said:

" tThe jurisdiction of the Nation within its
own territery is uecns*ﬂrlly exclusive and absoliute.
It is susceptible of wmo limitation nct imposed by
itself, Any restriction upon it, deriving validity
from an external source, weuld imply a diminuticn
of its goverelignty to the extent of the restriction,
and an investment of that soverélgnty to the same
extent in that power which could impose such re-
stricticn. ALl excepticns, therefore, to the full
and complete power of 2 nation within its own
territories nmust be traced up tc the consent of
the notion itself.! (5uh(gner Exchunge v.
McFadden, 7 Cranch, p. 136).
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"It has always been held that a nation has
a full right within its own territories of those
resources which might be necessary for its develop-~
ment or for the comfort of its beople. Any grant-
ing of & portion of such resources to another nation
must be regarded as a voluntary act of friendship
and comity. 1t may be good policy between rations
to meke a cencession of thig nature, but such an
act can not be claimec as an acknowledguent of any
right upon the part of the nation to which it is
made.

"On the assunption that it may be en act of
friendship and an evidence of good will to & neigh-
borin: nation for the United States to concede a
pertion of the wazters of the Coloradc River 1o
Mexico, the questlon srises as to the basis on which
that concession should be made and the amount which
can be zllotted consistent with 2 due regard to the
proper development of e¢ach country and the best in-
terests of the citizens of each nation,

"Were the flow of the Colorado River sufficient
in gquantity to supply the various sections of both
countries desiring its waters for future developrnent,
cur task would be ecasy and cimple. Unfortunately
the deniands are far beyond the veluna which the river
can provide, and these demands are so far-reaching
and of so great importance to the pacple of the United
States that they are now preparing to spend $400,000,000
in order to secure & full utilization of such water as
the river carries. It does not appear that the
United States is required, even in proof of its
friendshlp and good wishes for Mexico, to limit its
own growth znd abridge the comfort of its own citizens
that a neighboring nation may be correspondingly
benefited. Neither does it seem an act of neighberly
kindness to itseli appropriate the waters of the
river to such an extent that pecple who have developed
lands in Mexicc ana placed them under cultivation
would be depriveu of water anc the lands forced back
into wilaerness. To avoild such o conditicn and to
prevent loss o tne holders of land in Mexico, the
United States sectlon believes that the comnpission
should recormenc to the Governments of the two
countries tnat the amount cf water to be allotted
to Mexice each year be the largest amount which has
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to this time been given to that country in any

one calendar year. This quentity is practically
750,000 acre-feet. This guantity of water will
permit of the undiwminished continuance of the
greatest agricultural activity which has as yet
occurred in this part of Mexico. The United
States section regrets that it can not see its way
to recommend a larger amount to Mexico, but belleves
that it is going as far as it properly can when
it saves the existing users of water in Mexico
from loss, and feels that 1f it recommended an
additional amount it would be recommending an
injury to its own country. The section, in
taking this action, is as liberal as any country
has ever been or as the Supreme Court of the
United States has been in determining questions
of this charazcter between the States. The
secction further invites attention to the fact
thet for an indefinite time in the future the
amount of water entering Mexico will be in excess
of 750,000 acre-feet.n

From the foregoing it appesrs thet the views of

the American Section of the Internatlonal Water Commission

on the guastion of internatdonzl law were consistent with

the opinion of Attorney General Harmon and the cpinions
of Acting Secretzry Adee and Secretary Root.

Hetting aside the point of law and viewing the
question as ong¢ of comity and gocd neighborliness, the
American Scction was positive and clear that it was
equitable to alliow Mexico & guarantee of the quantity
which it had been putiing to beneficial uses from
natural flow, before the construction of Boulder Dam.
The section was, however, firm that the benefits of the
expenditures of the United States in construction of

river improvements belonged, in eguity, to the United

ob.



States and should not be divided with Mexico, observing,
however, that for wmony y¥ears, at least, Mexico would,
by reascn of such improvements, actually receive more
than the stipulated amount.

On December £1, 1928, the Congress adopted the
Boulder Canyon Projsct Act (45 Stat. 1057). In section
1 of the act Congrass authorized the construction of
Boulder Dam "for the purpose of ¥ % % ¥ providing for
storage and for the delivery of the stored waters
thereoi for reclamation of public lancs and other bene-
ficial uses exclusively within the United States," etc.

Section 5 of the Act authorigzes the Secretary
of the Interior to cecntract for the storage behind
Boulder Dam and delivery of water. The section contains
this provision:

"No person shall have cr be entitled to

have the use for any purpose of the water stored

as aloresaid except by contract mzde as herein

stated."

Section 13 (a) of the Act approved the Colorado
River Compact of November 24, 1922.

The Colorade River Compact (H. Rep. No. 918,
accompanying H, K. 5778, 70th Ccng., lst Sess., March
15, 1928, p. 32), provides, in Article I, that it was
entered inte, awong other things, '"tc secure the ex-
peditious agricultural and industrial develcpment of

the Colorado River Basin," etc., which basin is defined,
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in Article II (b), as comprising certain '"territory
within the United States of America."

Article ITI (c¢) provides, M"If, as a matter of
international couity, the United States of America shall
hereafter recognize iri the United States of Mexico any
right to the use of any waters of the Cclorado River
system, such waters shall be supplied" from certain
sources.

Section 20 of the Boulder Canyon Projsct Act
states, "Nothing in this Act shall be construed as a
denizl or recognition of any rights, if any, in Mexico
to the use of the waters of the Colorado River system.*
This clausz is, properly understood, ncot in conflict
with the provision of Section 1 that Boulder Dam is to
be built and water stored therein for "beneficial uses
exclusively within the United States!" cor the provision
of Section & requiring Secretarial contracts. The
last-mentioned clauses are to be understood as declaring
the policy of the United States that the weters stored
and conserved by Boulder Dam belong to and shall be
administered by the United States. These clauses con-
stituted notice to the world, including Mexico; that the
axpenditures made by the United States for water con-
servation at Boulder Dam were intended to be for the

exclusive benefit of the United Steites. It should be
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noted that Mexico, prior to the enactment of the
Project Act, repeatedly protested to the State Depart-
ment against the bullding of Boulder Dan.

Section 20, being general in form, is therefore
to be understood as leaving open and undetermined only
the question whether by comity Mexico should be given
a shere of the natural flow of the Colorado River, since
Sections 1 and 5 specifically declare the policy of the
United States as to the stored and conserved flood
waters.

In addition to the provisilons abovementioned,
the Project Act contains specific provisions regarding
the manner of amortizing the cost of Boulder Dam,

Section 1 provides "for the generation of
electrical energy as a means of making the project
herein authorized a self-supporting and financially
solvent undertaking, % % ¥ M

Section 4 (b) requires that before any money
is eppropriated for the project "the Secretary of the
Intericr shall make provision for revenues by contract,
© 3% % adequate in his judgment to insure * * 3 the
repayment, within fifty years from the completion of
said works, of sll amounts" expended, with interest.

The Secretary cof the Interior did, in 1830,

procure the contracts for power necessary to amortize
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the cost of the project. He has now, in fact, con-
tracted {or delivery of all the power to be generated
at Boulder Dam.

It is submitted that:

1. In the successive negotiations hetween the
United States znd Mexico on the Colorado River between
1905 and 19230 the responsible representatives of the
United States consistently recognized and declared the
substantial similarity of conditions affecting the
treaty on the Upper Rio Grande and one on the Colorado.

2 Likewise, in each of thc negotistions, it
was recognized by the United States that the stipulated
‘allotment to Mexico should be limited to her use from
the natural flow of the Colorado prior to construction
of Boulder Dam or, conversely, that the United States
was entitled to the benefits flowing from her possession
of storage sites and her construction of Boulder and
other dams.

Se The principle of international law stated
in the opinion of Attorney General Harmon and the prin-
ciple of comity followed in the¢ convention on the Upper
Rio Grande were definitely adhered to throughout the
successive negotiations and were apperently the turn-
ing point on which the United States determined to

drop negotiations in 1880,
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4, The Congress, in the Boulder Canyon Project
Act, emphatically declared its intention that the
stored waters in Boulder Heservoir, as distinguished
from natural flow, should be used exclusively in the
United States, pursuznt to contracts executed by the

Secretary of the Interior.

Iv.
OFFICIAL VIEWS OF THE STATES

At a conference of the Governors of the seven
States of the Colorado River Basin, held in Denver in
August, 1927, the Governors unanimously adopted a memo-
rial to the President and Secretary of State, the essence

of which is as follows:

"Now, therefore, and to the end that no un-
fortunate misunderstanding may arise¢ betwecn the
United Stotes of America and the United States of
Mexico, and that no false encouragement may be
given to present or futurc developments along the
Colorado River in the United States of Mexico, we,
the governors of all seven of the Colorado River
States, with our interstate river commissioners
and advisors in conference assembled in the city of
Denver on this 26th day of August, 1927, do hereby
in great earnestness and concern make common
petition that a ncte be dispatched toc the Govern-
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nent of the United States of Mexico cazlling
attention to that Government tc the fact that
neither it nor its citizens or alien investors
have any legal right as against the United States
of America or its citizens to a continuance of
the flow of the Colorado River for beneficisl
purposes and thet the United States of Mexico

can -expect no such continuance except to the
extent that, as a matter of comity, the two
Governments may declare hereafter by treaty and
that especially under no circunstances can the
United States of Mexico hope to use water made
available through storage works constructed or

to be constructed within the United States of
America, or nope to found any right upon any use
thereef ! (Hesrings, House Committee on
Irrigation and Reclamation on H. R. 5773, Part 2,
p. 202, January, 1928).

In passing, it way be noted that the report of the
fmerican Secticn of the International Boundary Commission
recognized the desirabllity of such action, when it made
the following suggestion (H. Doc. 359, p. 23):

"In the absence of any agreement as to
principle governing the division of water across
the internatlonal boundary, it is believed that
the position which the United States hclds with
regard to such division, and the recognition of
rights in either country to water across the
bounicary, should be cfficially stated and notice
given to Mexico through the appropriate channel.
The interests of both countries will be sorved by
an a@arly wgreement as to the extent to which
existing uses of water cn both the Ric Grande and
Coloradc on both sides of the international bound-
ary are to be recognized, but in the absence of
such agreement it is believed that the United States
should give nctice tc Mexico that no rights to
water in the Coloradce based on future cdevelopment
and extensiocn of existing uses, will be recognized
until an sgreement covering all three streams hasg
been reached,"
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At a conference of official representatives of
all the Colorado River Basin Stutes,held at Phoenix,
Arizona, June 2&2-23, 1938, at which the initial
rescluticn was adopted for the organization of the
Cemmittes of Fourteen, & resolution was unaninously
adopted the substznce of which is:

"THEREFGRE, BE IT RESOLVED that the Governors
of the seven Coclorado River Basin states reccomumend
to the appropriate cfficers of the Federal Govern-
ment that they request such cofficers to give notice
to the Government of the Republic cf Mexico that in
harmony with the peclicy so declared in the Boulder
Canyon Project Act, it is the policy and purpose
of the Government of the United States of America
te rescerve for use within the boundaries of the
United States of America all waters of the Colo-
radc River which may be stored or impounded therein
tc the end that the Government of the United States
of Mexico, the citizens of that republic, and the
owners of Mexican lands may have direct and timely
notice and warning that the use by then of any of
such waters as may temporarily flow into Mexico
shall establicsh no right, legal or moral, to the
continued use of such waters.” (Mimeographed
transcript, p. 151.)

On May 28, 1941, the Committee of Fcurteen, through
its subcommittee of seven, submitted to the State Depart-
ment a rescluticn unanimcusly adopted by it, stating
in substance:

(1) That there is no legal right in
Mexico to the use of any Colcrado River water.

(2) That the United States shculd not
by a treaty with Mexico impair its ability to
meet its cbligaticns undcder the Boulder Canyoun
Project Act.



(3) That all of the water of the Colorado
River can be put te beneficial use by communities
within the United States and projects to use such
water are under way.

(4) That the seven states are opposedrto
negotiaticn of any treaty granting water to dexlco
tlade usable by Beoulder Dam and other works, or
more water than she used befcore storage commenced
at Boulder Dam in 1935, referring to the 750,000
acre~fuot proposal made by the American Secticn
in 1929.

This resolution was later umanimously approved by the
Committee of Fourteen.

It is submitted that:

1. The reccrd shows that the interested States
have uniformly and unanimously accepted and relied on the
established doctrine of the United States, that Mexico has
no right, under international law or ccmity, to the stored
waters of the Colorado.

2. The record shcws that the States have constantly
insisted that the waters conserved by Boulder Dam must be

reserved for "beneficiel uses exclusively within the United

States."

v,
OTHER DECLARATIONS ON INTERNATIONAL LAW AND COMITY

This study of international law and comity in treaty
making has been centered on examinsticn of instances and

declarations in which the United States has participated.
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This is so, chiefly for the r2ascn that there is apparent-
1y no such thing as & bedy of precepts, universally ac-
cepted by all netions as having the fcrce of law. Each
nation chooses to accept or reject, for its own guidance,
particular doctrines of sc-called internaticnal law.
Since this memorandum concerns what the United States
should d¢ in acting on a treaty, emphasis is laid herein
on internaticnal law as interpreted and applied by the
United States.

Study has been given to two memoranda, consisting
largely of excerpts from and references tc treaties re-
lating principally to consumptive use of waters of inter-
natidnal streams. One was prepared by the Internatiocnal
Boundary Commissicn, dated May 21, 1942, and entitled
"Memorandumm on Precedents as to Equitable Distribution cf
International Waters." The other was prepared by the
Department of State, dated Moy 28, 1942, and entitled
"Use of International Streams" (Reference No, 876-1821).

The memoranda discuss some eleven instances of
treaties between varicus naticns in which more or less
consideration is given to the use of international
rivers for irrigaticn. of ﬁhese, the United States

was a party to two, the Rio Grande Convention of 1906

)

ana the Canadian Bouncary Waters Treaty of 1809, In

c

the treaties exanmined it appears to be the c¢cnsistent
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practice of nations to recognize existing prior uses
of the natural flow for irrigation in both nations.
On the other hand, there is a great diversity in the
provisions governing the privilege of future expansion
of irrigation, ranging from the Rio Grande Treaty, in
which the upper nation retained 100 per cent right of
expansion, through the Milk-St. Mary Treaty, in which
the right of expansion of both countrics was egual,
to the Nile Treaty of 1929, in which the lower nation
(Egypt) retained 100 per cent privilege of expansion.
It is clear that the number of treaties examined,
in which provisicns for irrigation appear, is too small
to serve as a safe basis for generalization of principles
of international law or comity. The subject is one
which has only recently attained large significance, as
the art and science of engineering have developed to
the point that large-scale water conservation and
utilization works are possible, One of the frankest
statements on the subject is made by Professor Herbert
A. Smith: "As the problem of the economic use of
rivers grows in practical importance it becomes more
and more desirable that it should be governed by legal
principles sufficiently definite to afford some
practical guidance in the decision of particular cases,
but the need for rules does not justify any writer in
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asserting that they actually exist, until they have
been enacted by the only legislative process which the
law of nations, in its preseant form, will recognize."
(The Economic Uses of International Rivers, 1931,

page 150).

The conclusion 1s inescapable that the particular
provisions of treaties respecting irrigation have been
largely the consequence of bargaining processes. The
importance of the particular irrigation use to the
particular nation, coupled with the other advantages
which it expects to obtain from the treaty, and the
variougs detriments to which it assents, form a complex
whole, governed by political, economic, historical,
and many other considerations.

About twenty works of text writers on inter-
nationzl law have been examined.. In most of them very
slight attention is given to consumptive use of inter-
national rivers. In a few, scme recitation is attempted
of the things which nations have embodied, in treaties,
and in still fewer, attempts are made at independent
theorization based on such research. This theorization
leads to opposite results (e. g. 1 Oppenheim, Inter-
national Law, Sth. Edition, 1937, pages 370-371; Fenwick,

International Law, 2nd. Edition, 1934, page 294).
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It is submitted that:

1. The only reliable index to internaticnal law
as interpreted and applied by the United States is the
acts and declarations of the United States and its re-
sponsible officers.

2. The instances in which treaties have been
made, by other nations than the United States, respect-
ing consumptive use of water for irrigation are too few,
and the provisions of such treaties are too varying to
afford zdequate foundation for generalizaticn of rules
of international law or comity.

3. The opinions expressed by text writers are in
conflict and do not have the authority attached to de-
cisions of responsible diplomatic representatives of

nations.
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PART THREE

liemorandum re Application of Physical and
Factual Data and Legal Facitors to the
Consideration of a Treaty with Mexico for
Apportionment of Colorado River Water.

The purpose of this memorandum is to apply to the
consideration of a treaty with Mexico, for apportionment
of Colorado River water, some of the principal points
developed in Parts One and Two above,

1. The drainage basin of the Colorado River system
includes 244,000 square miles, of which 2,000 square
miles lie in Mexlco, Mexico contributes none of the
water of the system,

2. A1l wateré of the. Colorado River system and
much more could be practicably used in the United States.

3. Sinee any allotment to Mexico mesns the sacri-
fice of a corresponding amount of developmenﬁ in the
United States, ihe extent of sueh saerifice should be
limited to that which the United Stabes is bound, under
some principle, to concede., It should not be deter-
mined solely by processes of bargainihg.

4, There is no rule of international law which
requires the United States to accord any assurance of
Colorado River water to Mexico.

5. The only obligation resting on the United

States in the premises is to observe due comity toward
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Mexico. This obligation is one of equity and good con-
science.

6. Under the principle of comity, the United States
should make available to Mexico all values which it can
furnish without undue or imprudent sacrifice of its own
interests.

7. The United States has entered into contracts
for delivery of water and power from the Boulder Canyon
Project to certain public and private agencies. It has
also made commitments for the construction of water and
power projects, both above and below Boulder Dam and
some of such projects are under construction. The prin-
ciple of comity requires that the Unlted States act in
good faith and equitably toward its own citizens and
agencies, in other words, toward itself, as well as
toward the foreign country. It should not, therefore,
disable 1tself from carrying out its solemn contracts and
commitments mads for the henefit of its own communities.

8. The agencies and communities interested in the
contracts and commitments asbove mentioned, have, in
reliance on the statutes and official acts of the United
States, invested upwards of $500,000,000 in construction
of works and facilities with which to utilize water and
power. They have obligated themselves to pay for these

works over long periods in the future and have mortgaged
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thelr homes, farms and factories to secure the debt.
The United States, acting in good falth and good con-
science toward them, should not disable them from carry-
ing out their contracts with it, or paying their
obligations, by taking away from them and conceding to
another nation the water and power which it has contracted
or committed 1tself to deliver to them.

9. Conceding that, under the principle of comity,

the United States should not take away from Mexico the

‘water which she has heretofore enjoyed and upon which

she has based her established and relatively permanent
econonty, the United States would, on that theory, be
justified in conceding to Mexico the equivalent of her
actual average uses of water from the natural flow of the
river. By reason of Mexico's lack of storage sites, this
was the 1limit of her benefits from the River, other than
underground flow, prior to the closure of Boulder Dam iﬁ
1935,

10. TUnder no view of comlity is the United States
bound to share with Mexico the benefits of the construc-
tion of Boulder Dam and other works constructed by the
United States on the river, except when, as in the case
of flood control, such benefits can be shared without
material sacrifice., The sites of these works are

natural advantages which belong to the United States as

1
[6)]
9]

1



a territorial sovereign. She has paid the cost of the
works and has furnished the engineering genius and the
energy which has made them possible. Mexico has contri-
buted nothing to them and has no moral claim upon them.

1l. The United States has constructed the Boulder
Canyon Project and local agencies have Invested hundreds
of millions of dollars in construction of their fac-
ilities, upon the faith of the provision of the Boulder
Canyon Project Act that the stored waters of the River
are for "beneficial uses excluéively within the United
States." Any materisl allotﬁent to Mexico of stored
water would amount to partial repeal by a treaty of a
most important provision of an Act of Congress. Whether
or not the Executive and the Senate have the power to
repeal such a provision by treaty, such power, in any
equitable view, should be cxercised with the full under-
standing of the cénsequences and the utmost circumspec-
tion.

12. Ingofar as advantages from thc construction of
works in the United States can be accorded to Mexico
without material sacrifice, the United States should in
every way facilitatc the realization by Mexico of such
advantages. The United States should go farther and
agsist Mexico by further planning and construction
of flood control, levee and channelization works which
will make the quantity of w.ater conceded to Mexico

most useful to hor. Such a course will so enhance

- 70 -



L

the utility to Mexico of a given quantity of water as
to make 1t more valuable than a much larger numerical
quantity, without such cooperation.

13, Full investigation of the complex and somewhat
obscure physical phases of the Colorado River, particu-
larly as to underground flow, return flow and other
values which can be availed of by Mexico, should be under-
taken at once and completed before a final commitment on 2
treaty is made.

14. By reason of her inability to divert water
within her territory and her urgent necessity to obtain
rights of diversion within the United States and con-
trolled delivery at the boundary, Mexico will very
gshortly be compelled to seek a treaty. Orderly and wise
practice in approaching the negotiation of a treaty re-
quires as a preliminary the completion of adequate
engineering investigations. There is no factor coﬁ—
pelling the United States to forego such investigation.
On the other hand, the interests of Mexico will impel
her, shortly, to accept & reasonable treaty.

15. In studying the gross agricultural acreage
which can be developed in Mexlico, it should be recog-
nized that, by use in years of shortage of water pumped
from her underground basin, Mexico can stabilize and

constantly maintain an acreage equivalent, at least, to
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that which can be irrigated by the average amount of
surface water allotted to her on the sliding scale.

16. The plan proposed by the Committee of Fourteen
is far more beneficial to Mexico than the offer made by
the United States to Mexico in 1929. It includes values
which can be reasonably accorded to Mexico. However, it
requires the United States to rely upon engineering
estimates and assumptions which may not be realized. It
therefore involves the taking of serious possible risks
by the United States. It represents the limit to which
the United States can falrly be.expected to go.

17. The Rio Grande Convention of 1906 furnishes
the most apt parallel available for guidance in the study
of a treaty on the Colorado. The same natlions are the
contracting parties; all the water involved originates
in the United States; the construction of large storage
for conservation and regulation of flood waterg is the
factor sine que non; other physicél factors are closely
parallel. The two situations are, in the words of the
American Section of the International Water Commission,
"not only similar but", with the construction of Boulder
Dam and the withholding of water from Mexico, become
"identical". The Convention of 1906 was agreed by both
nations to be fair and equitable. The Plan proposed by
the Committee of Fourteen is distinctly more generous to

Mexico than the Convention of 19206.
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The following comments are submitted as to the
particular provisions of the Plan proposed by the Com-
mittee of Fourteen:

Paragraph 1. This paragraph obviates capricious
or wasteful demands by Mexico for water. This is a prin-
ciple recoznized by the Colorado River Compact and is in
line with the well-establizhed practice of all arid
countries in dealing with a precious a nd indispensible
resource.

Paragraph 2. This paragraph defines the basic allo~
cation, which is measured on the estimated average re-
lease from Boulder Dam under 1988 conditions,

Paragraph 3. Thiz paragraph defines the sliding
scale, by reason of which Mexico would fare ratably with
the United States, dependent on precipitation of rain
and snow, which is, beyond the control of either.

Paragraph 4., This paragraph defines the adjustmeﬁt
which would be made, should Mexico arrange for deliveries
of water at other points than in the river, 1. e., from
the Yuma Project canals at the Arizona-Sonora boundary,
or from the All-American Canal at the California-Baja
California boundary.

Paragraph 5, This paragraph requires deliveries of
water as and when ordered by Mexico. However, a limit

of 4,000 second feet of peak flow is provided for, subject
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to the discretion of the Sscretary of the Interior, to
safegnard the power contracts executed by him.

Paragraph 6. This paragraph entitles Mexico to
the use of any water available in the river between the
upper and lower boundaries, in addition to the stipulated
quantity provided on the sliding scale. It is a quit-
claim, without warranty; of any water the United States
cannot use,

Paragraph 7. This paragraph is a waiver by Mexico
of water in excess of the agreed amounts. It parallels

a provision of the Ric Grande Convention.
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APPENDIX "A"

Resolution of Committee of Fourteen,
k1l Paso, Texas

June 20, 1942.

The Committee of Fourteen, representing the States
of Arizona, Californis, Colorado, Nevada, New Mexico,
Utah and Wyoming, in meeting assembled in the City of
El Paso, Texas, on Juns 17, 18, 19 and 20, 1942, after
having considered the reports of the sub~committees,
legal and enginecring, and after having considered the
letter from Honorablé Cordell Hull, Secretary of State,
presented by Honorable Herbert Bursley on June 17,

1942; and

WHEREAS said letter suggested that this Committee,
representing the seven Colorado River Basin States, sub-
mit to the State Department a plan for the allocation of
the waters of the Colorado River between the United
States and Mexico}

WHEREAS this committee has glven full and careful
consideration of the matters presented to it and has
concluded that 1% approves the continuance of conversa-
tions with the Bepublic of lMexico upon the considera-
tions hereinafter recited;

RESOLVED it is the sense of this Committee, repre-

senting all seven states of the United States in the
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Colorado River Basin, acting unanimously,

A, We submit herewith the following plan

which we believe to be equitable, falr and just as a

basis for the apportionment of the waters of the Colorado

River between the two nations:

1.

Mexico shall not demand, nor shall the United
States be required, to make available any
water which Mexico cannot reasonably apply to
beneficial use for irrigation and domestic
purposes,

The United States will make avallable in the
river at the upper boundary (California-
Mexico) 800,000 acre feet of water of the
Colorado River system each calendar year

that the releases from Lake Mead, as estima-
ted by the Secretary of the Interior, total
10,000,000 acre feet. |

For anmial estimated releases from Lake Mead
above or below 10,000,000 acre feet, the
United States will make available at the
upper boundary a total which will vary from
800,000 acre feet in an amount which is 15%
of the difference between the estimated re-
leases and 10,000,000 acre feet, such amount

to be deducted from the 800,000 acre feet
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when the estimated releases are less than
10,000,000 acre feet, and added when the
estimated releases are greater than
10,000,000 acre feet,

Any amount of water delivered to Mexico at
any point or points other than in the river
at the upper bdundary shall be equated to

and charged against the amount herein sbeci-
fied to be made avallable at the upper
boundary, considering any losses that may be
occasioned by delivery at such other points.
The water to be made avallable to Mexico shall
be in such amounts and at such times as may be
requested by Mexico, provided that flows
ordered by Mexico in excess of 4,000 second
feet shall be subject to the decision of the
S§cretary of the Interior, or whoever may be
charged with the control of power production
at Boulder Dam and other dams below that
point on the Colorado River, as to the
availability of such excess flow without
adversely affecting the use of water for
power production in accordance with contracts
for such power, made under the Boulder Canyon

Projecct Adjustment Act..
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Mexico may use any water available in the
river between the uppsr and lower boundaries,
but with no obligation on the part of the
United States to make avallable any of such
water.

Mexico must walve all rights and claims to
the use of water of the Colorado River system

not provided for herein,

E. WE RECOMMEND:

That the United States cooperate with Mexico
in the making of studies to determine the
amount and rate of flow -of water from surfacé
and sub-surface sources which may be available
below the upper boundary for use in Mexico.
That the United States cooperate with Mexico
in studies and in construction of improve-
ments to the river channel below the upper
boundary.

That the United States provide flood control
on the Lower Gila Piver for the protection of

lands in the United States and Mexico.

C. VIBE ASK:

That in negotiating the treaty the Department
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of State recognize that within the United
States the Colorado River Compact and the
Boulder Canyon Project Act as amended by the
Boulder Canyon Adjustment Act are the law
governing the Colorado River and that it
recognize the allocations and contracts for

water and power made thereunder.

2. That the Department use in negotiating the
treaty such services and advice of qualified
: experts upon the subject as the interested
I»\._ States of the Basin may offer.
v 3., That the interested States be advised of the
‘-y" terms of any proposed treaty and be permitted
to comment thereon, before any firm cormit-
ment has been made,

We express our gratitude for the opportunities for
information and consultation which have been afforded us
by the Department of State and for the separate handling
of the negotiations upon the Colorado River and the Rio
Grande, end will most respectfully appreciate the contin-

. uance of these pollcies.
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