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ﬁy involve consideration ol the-applicability &ﬁﬁl

he 1929 Pan American Arbitration Treaty. Those who favor

atification of the treaty, which is now before the senata-'- |

® the United States, insist that the Arbitration Treaty is

ve to the utilization of the waters of the.border streams, 'iﬁ

and that the terms of the proposed treaty are more favorable to
ik

> United States than can be reasonably expected from any-aﬁbi-

ion. Those opposed to the treaty deny the applicabllity @g4-
_ | : N
Arbitration Treaty to such disputes as those arising fnomiiﬂ

- use of the waters of the streams flowing between and along;f

oundaries of the two countries.

The Arbitration Treaty was in large measure the re-

States to establish a basis for settlemen

the Pan Americen nations by means of obliggtd““

her than by war. The treaty was ratﬁfﬁi

e




_cal in their nature by reason of béin
g
isceptible of decision by the 11
the principles of 1law." < R

By Article 2 it is provided that there are excepted

m the terms of the treaty controversies "which are within

-gfa.domestic jurisdiction of any of the Parties to the dispute

and are not controlled by international law."

Article 3 provides for the composition of a Board of
Arbitrators. In the absence of an agreement of the Parties,
ﬁﬂgh Party is required to nominate two arbitrators of whom
only one may be & national of the Party making the choice;
the others selected may be of any other American nationality.
These arbitrators in turn select a fifth arbitrator who shall

be the president of the court. In the event of a disagreement

h as to the fifth arbitrator, each Party shall designate a non-

American member of the Permanent Court of Arbitration at The

gue, and the person soO designated shall select the fifth

g‘to the dispute.

Article 4 is of particular importance. It provides

.Parties to the dispute "shall formulate by common

4

aach case, & special agreement which shall




e atter
by the United States in
ding thus:

-~ "That the special agreement in
case shall be made only by the Preaiggzg
and then only by and with the advices and

consent of the Senate, provid L
of the Senators preseﬁt concuﬁ?ut“° third?

Articles 5 and 6 relate to brocedural matters of no

.:ﬁbrtance in this memorandum,

Article 7 provides that an award
~ gettles the dispute "definitively and without appeal." Differ-

~ ences regarding the Interpretation or execution of an award must

be submitted to the court which rendered the award.

: Article 8 states that reservations made by one Party
‘a’ggall have the effect that the other Parties are not bound with ni

respect to the Party making the reservations except to the same 1
l@xtent as that expressed in such reservation. |

Article 9 provides that the treaty shall remain in

effect indefinitely and may be renounced by one year's notice.
At the time of the ratification of the treaty by
kico that nation made the following reservation:

"Mexico makes the reservation that dif-
ferences which fall under the Jurisdiction
of the courts shall not form a subject of
the procedure provided for by the Convention,
except in case of denial of justice, and un-
til after the judgment passed by the competent
national authority has been placed in the
~ class of res judicata." !

¥

der the provisions of Article 8, this :

i ¥ :
4
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SED BY THOSE ASSERTING THAT
SEASTS FOR GIVING SUPPORT T0 np

the Colorado River of benefit to Mexlco could be taken befo
Arbitration Board.

2, The class of controversies »;hich the Unlted
submit to arbitration 1s further re
Vation in the Treaty of 1929.

Control of these specific issues to be 8

nate under its reservation t
rs surroundin

4. The physical facto

t impossible for Mexico ©O get &3

°I under existing treaty and int

gtricted by the Mex






- controversy such as that exlsting over the

troversies which are within the domestic jurisdiction of el

es and not controlled by international law.

)

e of, and the right to benefit from, such structures and
facilities as Boulder Dam, Imperial Dam, and All-American Can

are subject to control by courts of the United States. 1In

v words, it is urged that these are matters within the do-

¢ jurisdiction of the United States and are not contr

a»t the time of expropriation of the Mexican 011 : | :

time of the dispute between

of the upper Rio -&ragm@e o




American Interests and Mexico. The legality of the exp

il
4

tion was the subject of litigation in the Mexlcan Courts and
had not been finally determined by such Courts so as to consﬁfﬁ

tute "res judicata" within the purview of the Mexican reserva- . &
tion. Consequently, under the plain terms of the treaty and the

Mexlcan reservation, the dispute had not reached the stage whgggép
1§
.

the arbitration would apply. It is noteworthy that, while the
controversy was being litigated in Mexican Courts, the mafter
was settled by agreement. The existing controversy, which the :

L

proposed treaty seeks to terminate, 1s between the two sovereig@fﬁi
nations. 3Such a dispute 1s of a different character and st&nds3‘%-
on a different plane from a dispute with a soverelgn nation on
one hand and a private interestlon the other hand.

The second argument made-by the opponents to the X

treaty in connection with their contention that the existing ;

controversy is not subject to arbitration is based upon the so

called Harmon Opinion. This Opinion was rendered by Mr.

- as the Attorney General of the United States, at thq_

Lspute between the United States and Mexico over



g controversy with Mexico. An expré-sisﬁ:!.:'cj:ﬁ,e'
by the Chief Law Officer of a sovereign nation does n
self crgate a principle of international law. This ia
. | adequately shown by the fact that the United S;tates dia noﬁ
' the advice of Mr. Harmon but did resolve its then difference W
Mexico by the Convention of 1906, under the tefms of which Mexico

was recognized to have the right to receive a certain amount of

water each year.
Moreover, in dealings with Canada, relative to the Mili:, ..

' St. Mary, and Niagara Rivers, the United States did not follow
the principle set forth in the Harmon Opinion, but recognized the
right of each country to an equitable share of the use of the |

water of these international streams,

In addition, the Supreme Court of the United States has ”

~ expressly répudiated the Harmon Opinion in contr
States over the use of waters of interstate streams.

urged the principle of the Harmon Opinion in 11

g over the Laramie River and in litigation with Kansa

ansas River. In each lnstance the Court h&ST J

and has ruled thst each state 1s o




\

finally determined in the courts of either party any more t )

differences between sister states of our Federal Union can ,«

conclusively determined by a decision of the courts of one of

those states. (See Hinderlider v. La Plata River and Cherry *'_

Creek Ditch Co., 304 U. S. 92, 110.)

Those objecting to the proposed treaty make much of t

assertion that there is no rule of international law under W
one nation is entitled to use the property and facilities of k
nnother nation located wholly within the territory of that o‘
nation. This statement loses sight of the point here involv

This whole dispute centers aro

Mexico is demanding water.
pny advantag iR

8mount of water to which Mexico is entitled.
nef

1tles is & mere incident. Common sense dictates

States make use of all facilities which are &
1ts obligation. This does not mean thi

Or preferential right to the use Of

I N s
oot W i




ion,

which has been referreq f
getion deccs "undor the funtaq UGN
0O

re, further enlarges the SCOpe of the cases .

SR I'B-ble undel' ArtiCJ.G 2 (&) This is.but &Ilcithax-
m

 gtating the argument which has here been considered unde;
r

i vovo. It must bo agreed that priveto pighpsReuNREEN

of states to water of the Colorado River ape within the jup

tion of courts of the United States, so long as they conce ‘-m‘;

putes arising within the territorial limits of the United Sta

~ but this does not mean that controversies between two sovereigm

nations can be finally and conclusively determined in the courts

~ of either nation. Here, again, the treaty opponents designate

tribunal to which Mexico could go for a judlcial 'determina.:-.ﬁ:’ﬁm

rights; and, indeed, it would seem rather elementary that Mexico

. would never accede to any decision of a United States court on

the matter of the apportionment between Mexico and United St

of Colorado River water.

e

UNITED STATES RESERVATION TO THE ARBITRATION TREVEL
LIED UPON AS A RELEASE FROM THE OBLIGATION TO SREC:E

_-:-_:;‘k's- POinfed out above, the United States

on Treaty made a reservation tO tha



tion of the Arbitration Treaty, 4 full rea;:cﬁ |
ding

 tnat the United States could not avoid or evade such obligs
py a refusal to make the requisite special agreement,

Those opposing the treaty contend.with vigor thla.t no
special agreement made by the President of the United States
with the advice and consent of two-thirds of the Senate -w-oui:d
submit to arbitration any questions which would involve Méxiee:"*;a":
right to use, or share in the behefits of, water conservation
and water utilization works located wholly within the United
States. As a supporting reason, it is said that the submission

of any such question to arbitration would be tantamount to the

creation of an easement upon property within the United States 3

¥

In favor of a foreign country in violation of the supreme and,

i
Here, again, the opponents to the treaty confuse th

tion of the right of Mexico to water with the

Mership and control of water-use facilitif‘a'si in da

imexico is demanding water. The proPo's;ed _

th the allocation of specif




t to no provision of the Proposeq treaty

-d States remalns exclusive . wp;
Pre

pin the territorial boundaries of the yniteq Stu-i;, .

git might be observed that the repeateq reference to wat
 acilities Would seem to arise entirely from a degipe t

false issues.

Iv.

4 CONSIDERATION OF THE COLORADO RIVER SITUATION, INCLUDING AL,
178 PHYSICAL FACTORS, REQUIRES THE CONCLUSION THAT MEXICO WOULD

RECEIVE GREATER AMOUNTS OF WATER THROUGH ARBITRATION THAN IT
WOULD RECEIVE UNDER THE PROPOSED TREATY -

Those opposing the treaty deprecate the fear of arbi-

tration by emphasizing the physical conditions which are claimed

to restrict possibilities of the use of Colorado River water in

lexico. Their basic argument is that Mexico 1s dependent on

works located within the United States and owned entirely by ;‘ |
r that Mexico mey
nt and

~ American interests; hence, they say, the fea

SXpand her acreage under irrigation without the conse

C00pe ion.
000ePation of the United Stetes is without foundafieht

hose 0DJ
In making their argument on this point, thO:
ne fact
Proposed treaty deliberately 1gnore 2t A

S constructed in the United States &

Stream as to enable Mexico ¥

. =T



the waters will pass on into Mexico. This fact must not be
1gnored. It cannot be denied that the uses of water in M é"
have increased since Boulder Dam went into operation. I!l 194?
1 I_,the Mexican diversions amounted to over 1,800,000 acre-feect, '
fair appralsal of the situation requires the conmclusion that
the Mexican use of water will increase in the future. By ex-
panding her irrigated acreage, Mexico is building up an econmmic .
development which is dependent upon Colorado River flow.
To accept the argument of the opponents to the treaty ia
to say that an Arbitration Board would make an award ha._ving the
effect of curtailing Mexico uses and, thereby, dest;'oying exist- !
ing economic development and the civilization based théreqnﬁ “iﬁ
is believed that no thinking person can accept such a 001101113131%

The United States Supreme Court in many interstate controver

;i over water haé uniformly and repeatedly adhered to the princ

- that existing economic development will be preserved and f

(See Colorado v. Kansas, 320 U. 5

X E:ﬁhenever possible.
Wyoming V. Color

ton v. oOregon, 297 U. S. 517;




‘The extremes to which those opsmgiﬁg e
o i e Lg the

, an endeavor to dispel the fear of the result

_ihe navigable condition of the Colorado River. While it mt
" pe admitted that existing treaties do contain pr_oviéions wihh

peference toO navigation, it is likewise true that navigation

:i this stream has never been possible except during flood periods

~ The United States, by the construction of Boulder Dam, has crrt

off these peak flood flows. In other words, the United States ’".

has itself interfered with andimpaired navigation along the

on to now ask for

'1_-

Colorado. Having done so, 1t 1s in no positi

he treaty provisions pelative O

i

=

the strict enforcement of t

navigation.

Attention is further directed to Article b (9‘) .Of

Colorado River Compact, which reads as follows: . o

"Tnasmuch as the C
to be navigable for commerce &%
tion of its waters for navig
. 1y 1imit the development of 1t8 Uy
. of its waters for purposes of Tek
be subservient to the uses O roneRl
stie, agricultural,. and Ptéwe.
the C ess shall not COIS™ @'"i'
>ther provisions of this € '
in binding.”

el
sl



Would be stretching the f‘iction of nﬂvig&bility

mg point.

| B goes without saying that ir the Uniteg St&t@é‘
g‘reqﬂired to pass below the border sufficlent vater to i
"t’he navigeble capaclty of the stream, the amount Oof vater gy
able for domestic and irrigation uses in the loyer basin w

~ greatly reduced. TUnder the circumstances the Uniteq State

P not consistently insist upon the strict observance by M:.é:fiaé

the treaty provisions relative to navigation. | )

| ‘Reference has also been made that Mexico could not cond
struct a dam within its territory because such a dam would h:
the effect of backing up water into territory of the United d
States, and it is asserted that Mexico has no right to do thi& 'L

- for the reason that no nation may use its property to cause :
) njury to the property of another nation. Conceding tha._t- the

T States would have just cause of complaint if Mexico,
flooded areas 1n

 the construction of a dam within its country,
the Uniteq States, nevertheless, it seems clear that th







