.{:_'.‘Iaraon, Charles A.
cletler & Cordell Hull adfmaﬁrﬂ ratfization of the water fre:?-'.f weith P‘!u;caj

ApT Il 5, 1944

Honorable Cordell Hull
Sseretary of State,
pDepartment of State,
washington, D. C.

Dear lir. Secrelary:

A8 attornsy for the arizona Colorado Hiver
Gnmm ssion, and on behalf of the Stute of Arizona, Gover-
nor Sidney F. Osborn, and the aArizona Colorado RHiver
Commigsion, I desire to assure you of ocur prefound appre-
clation of the carsful, painstaking and consclentious
approach and work of Mr. Hackwortih, Ilr. Lawson, I'Mr. Duggan,
Mr. MoGurk, Dr., Timm, Mr. Tipton and Mr. Clayton in the
studies na de by them of the Coloradc River, and in the
able manner in which they have so successfully napotiated
the treaty between the United Staies and Mexico, whieh
was signed rahr"**y 3, 1944, relating to the utilization
of waters of certain rivers, including the Colorado Hiver.

In our opinion the treaty, in so far as it relates
to Colorado River water, is a moat excellent settlement
for the United States and we congratulate the men named
above, and the Department upon tho great Success crowning
their efforts; and we balleve that the treaty should be
ratified.

We bnse our conelusion thut the treaty should be
ratified solely con the Colorado K1 vel proviaions of the
treaty. In other words, 1f the ireaiy conteined nothing
except the Colorado Klver provisions, it still should be
ratified in the sole interest of the users ol water of
that river within the boundsriss of the Colorado River
Baain States of arizona, California, Colorado, Nevada,
New ilexico, Utah end Wyoming. arizona’'s reasons FOT urg-
ing ratification of the treaty ahould be made clear.

'J-ri

Treaty of Guadalupe Hidalgo and Gudsden Treaty
Prior to and at the time of the Gadsden Purchuse,
the Coloradc River was considered to be valuable cnly in

Ariz.
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so far as it was navigabla. Consequently emch treaty con--
tained provisions thought to assure free and Open naviga-
tion and the preservation of navigable channels through
Mexico from the Gulf of California to the upper inter-
national boundary, the California boundary. No proviszion
was made for diversion of water fTrom the river for irri-
gation in either country, and indeed there was very little,
if any, irrigation anywhere in the Colorado River Basin

in either country.

Growth of Irrigation

#8 time passed the west was settled and in each
of the States of the Coloradc River Basin in the Uni ted
Stutes, and in Mexico, thriving comnunities and civiliza-
tions have been established, wholly dependent upon diver-
sion of Colorado River water and resulting irrigution and
the continued existence and future growth of each is wholly
dependent upon the extent to which Colorudo itdver water may
be diverted and consumed for irrigation purposes  in the
future.

This development has been mads without any inter-
national agreement, or treaty on the important and valuable
international river and without either country insisting
upon the maintenance of navigability in the border regions
of the river envisiocned in the trealy of Guadalupe Hidalgo
and the Gadsden treaty, apparently for the resson that
both Mexico and the United States recognized thut the best
interests of the peoples concernsd were promoted by diver-
sion and irrigation, ruther than by maintenance of the
river as a pavigable stream.

Definition of Rights Bssential

Development has now reached & point at which it is
essentlal that all interested people know with reasonable
eertailnty the ultimate limits and reéspective rights to
divert and use water of the Coloradn River, so that exist-
ing developments may be made secure and so that sound plans
may be made for the utilization of sdditional water of the
river to which they, and each of them, are authoritatively
entitled and limited.

A8 between the Upper Busin and the Lowsr Basin in
the United States, rights have begen'agreed upon and settl-
ed by the Colorado River Compact; as between the States
in the Lower Basin rights have been substantially settled
by the Boulder Canyon Froject act, the California Limitation
~ct and by the Nevada and arizona contracts with the
United States. ;
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The States of the Upper Basln have not yet, ads
among themselves, allocated the use of water ressrved
them collectively as the Upper Basin by the Colorado live:
tompact, apperently for the reason that their develop
ment has been slower than that of the Lower Basin, and to
thiz time no conflict between them has develcped because
their uses do not interfere with each other, and perhaps,
because it seems doubtful that they can ever use the
quantity of water reserved to them by the Colorado Rive:
Compact.,

However, uncertainty as to the ultimate and maxi-
mum Mexicun right of use of the waters of the Colorado
River affects the Basin States. The Colorudo River Conpsct
srovides, and the Basin Stutes and the United States are
bound by it, that the Mexican demand whieh it contemplates
will be established by agreement between the United States
4nd Mexico, shall be supplied from water unspportioned by
the Coloradc River Compeet, and in case such unapportion=-
ed and surplus water should be insufficient, that each
Basin from its apportionsd shars shall supply omne-half of
the resulting deficlency.

Under her limitation Californlia may use one-half
of the waters unapportioned by the Colorado Hiver Compact.
Under her contract arizona likewise may use one-half of the
unapportioned water subject to reductions for use in Nev-
ada and those portions cf Utah and New Mexico which are ip
the Lower Basin. \

- In the use of surplus or unapportiocnsd water, how-
ever, both California and Arizona are directly subject to
the possibility of the use of all the surplus in Mexico,
and 2s to the use of surplus or waters unapportioned by
the Colorado River Compact to bé used within their respect-
ive boundaries, California and aArizona are ia exactly the
same position.

arizona is wvitally interested in bhaviog the apper-
tionment to Mexico held to as small a quantity as possibls,
and at the same time in securing an agreement by treaty
with Mexico.

Acsresment Necessary
Arizona belleves that an agreement 1s necessary at
the earliest possible date because on this matter time now
runs against the interest of the Colorado River Basin
States, including California, in so far as use of water
within her and thelr boundaries 1s concernsd.
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Mexico ha$ approximately 1,200,000 acres of land
which 1t is physically feasible to irrigate with water
from the Colorado River, and upon which land, if fully
developed, there would be diverted and used 5 million to
4 million acre-feet of the water of the river per year

Mexico has been increasing her use rapidly. In
1943 she used in excess of 1,800,000 acre-feet of the
water of the river. FPrior to the regulation of the river
by Boulder Dam, lMexico had used approximately 750,000 acre-
feet of water per year. Some engineers are of the opinlon
that without regulation by Boulder Dam, Mexico's use could
have approached but probably could not bave aexcaeeded 2
million acre-feet of water per year. All are agreed that
with the river regulated by Boulder Dam, it is possible
for her to increase her use to 5 or 6 million acre-feet
per year.

We believe that Arizona ean put to beneficlial use
all the water which it 1s legally possible for her to get
from the river, including one-half of the surplus and
consequently that each acre irrigeted im lexlco means that
* one~-half acre in arizona and one-half acre in California
will remain desert forever. Our development is limited
by the quantity of water available ©To us. Arizona and
Califorpia each has more good land than the water avail-
able for use within their respective boundaries will
irrigate.

The quantities of water of the Colorudo River going
out of the United States into lexico, including the water
used in Mexico and the water passing through lexico to the
Gulf of California, for the years shown, have been as
follows: )

Year ancra-feet
20,349 . 200

21 18,674.300
22 16,320.000
23 17,207.700
24 - 10,610.800:
1925 11,671.000
26 11,469 .800
27 16,339.900
28 12,020.900
29 16,758.800°

1930 : G,783.300




-5 Homorable Cordell Hull

Year acre-fest
L, . 500
32 13,806.000
33 7,871.900
34 ' 2,486,500)
1935 3,963.300)
36 3,228.300) Lake Illead
37 3,618.700( above Boulder
38 3,768.900( Dam £illing
39 6,369.200)
1940 5,218,200)
L1 12,891.900
42 ] 11,748.900

L3 10,667.200
(Compiled by Don C. Scott, Engineer for Arizona Colo-
rado River Commission. Records of U.5.6.8, Pupers, U.S.
B. R. International Boundary Commission and Imperial
Irrigation District.)

Since Boulder Dam was built lHexico has increas-
od her use of the water of the river by more than 1
million acre-feet per year, and the development in lfexico
has been rapid and without an agreement being reached,
we believe the development in Mexico would be acceler-
ated until the use of 5 million or 6 million acre-feet
of water per year was reached.

We anticipate that the flow into and through

Mexico will not be diminished below 5 million to 6 million
acre-feet per year for more than twenty years and that

i1t will not be reduced to the 1,500,000 acre-feet per

year apportioned by the treaty to Mexico for at leagt 100
years, or until ultimate and full development has been
reached in the United States by the diversion and con-
sumptive use of every drop of the water of the Colorado

River.

Unless some all-time limit is placed upon

Mexico's claim of right to the use of the water of the
river, it would be possible, and in our judgment probable,
for her to use 5 million to 6 million acre-feet per year,
establish that use, build a ecivilization upon it and at
her choice carry her claim to the right to the continued
use of the water that she had at the time put to use, to
arbitration under the terms of the Inter-american Treaty
of arbitration ratified in 1935, in whioch event under the
terms of that treaty, in our judgment she would have a
very good chance of being awarded water and the continued
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+he 1,500,000
and any such awvard
and all of us

to her faur in excess of
acre~-feet provided by the treaty,
would be binding upon her United States,
in the United states, forever.

believe that undeT the proposed

treaty the Colorado River Basin States have their poten-
tizl and probable obligation to Mexico reduced from 5
million or 6 million sere-feet of water per year to
1,500,000 aore-feet of water per year, for under the

terms of the treatly Mexico forewer foregoes any claim in
no matter if

excess of 1,500,000 acre-feet per yedaT,
cshe might temporarily use water in excess of that amount.

also, our engineers assure us that assuming that
every drop of the water of the Colorado River were di-
verted in the United States and completely consumed, in
so far as possible, there would still arrive in the

pvorder regions of the river 800,000 to 1,250,000 acre-
feet per year of return flow OT naste water at such a
low elevation we could not divert it in the United
Stetes, and that under the terms of the proposed treaty
the United States will pet credit for it upon the 1,
500,000 acre-feet per year maximum and minimum obliga-

tion of the treaty.

+iow of water

we, therefore,

So, as we Se€6 it, under the proposed treaty, when
the ultimate development ached in the United
States, it will be necessary for the United States to
deliver from primary flow or storage to Mexico not more
then 700,000 acre-feet of "rater yper year and probably not
more than 250,000 aere-feet of water per yeal.

In our judgment this 1is an excellent settlement

and inures to the penefit of all persons using water from
daries of the United

the Colorado River within the boun
States, and we see DO reasonable prospect or hope of ever
reducing Mexico's rights below the quantity fixed 1in

treaty is ratified, the amount ©

Mexico ultimately would be entitled to have delivered to
he meantime the uncer-

ner would be much greater and in t

tainty as to the quantity of Der ultimate right would be
4l deterrent and prake on the developnent in the
d particularly arizona.

arizona has recently axecuted a contract with the
~f water for use in ariz-

United States for the delivery
ona and has rutified the Colorado River Compact. The

a powerf
United States al
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quantity of water deliverable for use 1n arizona under
the Compact and the contract cannot be determined with
reasonable certainty until the ultimate Mexicun right

ig determined. If lMexico’'s ultimate right 1s limited to
1,500,000 acre-feet as provided in the treaty, then it Is
possible for our engineers to calculate with reasonabls
certainty the quantity of water deliverable for use in
Arizona under the contract and the Compact. It is
necessary that we plan large and expensive works and
atructures to utilize the water to which we are entitled
for the benefit of arizoma and the United States, and be-
fore these structures can be designed and built, it is
necessary that our engineers be abls to calculate with
reasonable certainty the quantity of water which will
flow through the works and structures to lands in arizona.

California’s Position
1t seems to us for the foregoing reasons that

if California were protecting sclely rights to the con-
sumptive use of water within her boundaries, she would,
with aArizona and the other Basin States, advocate rati-
fication of the proposed treaty, for as to use of water
within her boundaries she is in exzactly the same position
a8 we are.

1t is 'to her interests to heve the extent of
the Mexican burden definitely fixed and limlted, in so far
as use of water within her bounderies is concerned. The
position taken by the official spokesmen for California may
be influenced by the circumstances that some California
financial interests have plans and prospects for money
profit out of delivery of water to Mexico, and the develop-
ment of Mexican land. !

The facts are obscurée and have not to our know-
ledge ever been framkly stated by Califormia, and bhave not
been established by absolute documentary proof and are,
therefore, in part, matter for deduction apnd opimion.
Perhaps your department, if it should be so inelined,
could ascertain the truth concerning plans and prospects
of profit to California fimanci:l interests out of dJelivery
of water to Mexico, and the 3levelopment of liexican land
with that water, although in ow opinion, based ugon the
foregoing reasoning, such interests should not defeat the
ratification of the proposed treaty, and are immaterial
to & conasideration of the propossed treaty. :

Our duty and the duty of the State Department
and of the United States Senate, in sco far as the proposed
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treaty is concerned, is to proteect the domestic interest
within the boundariea of the United States and the right

to the consumptive use of the water of the Colorudo Rliver
within the boundaries of the United Stutes, and to secure

hat right by treaty with ilexico, reserving to the United
States the right to the use of as large a gquuntity of
water of the river as possible within the United States,

in order to promote our domestic sconomy and welfare, and
it seems to us the proposed treaty accomplishes that pur-
nosa.

We believe that the Californie Development
Company forty or fifty years ago undertook the development
of the lmperial Valley inm Californis and also all lands
ad jacent to and south of that wvalley in llexico at approxi-
metely the same time, and subatantially as a part of the
same project; that a separate corporation was formed under
Mexican law, as required by llexican law, for the operations
in lMexico, but that the benefieial ownership of the lMexiecan
operating compeny and of the lands in Mexico, it was pro-
posed to develop, was in certain Cglifornia financiers in-
¢luding IMr. Chandler of the Los angeles Times and IIr.
Hearst of the Hearst publications. '

Lands in both countries were served by the alamo
canal which runs from the river through Mexico and until
the conatruetion of LbJs All american canal, delivered water
to the Imperial Val'a, in California; that subaequently the
Imperial Irrigation District of Californiua took cover the
operating corporations both in California und in lexico,
and that the operating corporation in Mexico is now a sub-
sidiary of and wholly owned by the Imperiul Irrigation
Distriet. '

We believe that the Impwerial Irrigation District
plans to divert through the ~ll american canal and deliver
for irrigation in Mexico 3,000 cubic feet per second of the
weter of the Colorado River, roughly 2,200,000 acre-rfeet
of weter per year, through the planned Pllot Kncb power
plant: that by this means it hopes to secure revenue from
the power developed at Pilot Knob by suech Mexican water and
from the sale of water or water service to interasts ino
llexico, and from the continued operation of the Mexican
subsidiary ocorporation, and al:o to secure profit for the
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Chandler interests through irrigation of IMexican lands
vith water of the Colorado River.

We belleve that this has been the plan of cer-
tain of the California spokesmen since the initiation of
the project by the Chandler interests.

We believe that it wes contemplated that the
Boulder Canyon Project act would permit such diversion
without its being charged against the California limita-
ticon.

We believe that only last year, in April and in
May, 1943, the Imperial Irrigation District of California
through its representatives endeavored to secure from the
Department of the Interior a contract to deliver to them
for delivery to lMexico the 3000 cubiec feet per second of
the water of the Colorado River.

We believe that in order to appear consistent in
representation of basically opposed interests, those supply-

ing water to Mexico and those consumptively using water in
California, they have rationalized themselves into taking
the position that the proposed treaty is too generous to
Mexico; that it guarantees to Mexico too much water, where-
as, it appears to us that it forever limits the guantity

of water to which Mexico can establish any right, far below
the quantity of water which they, themselves plun to del-
iver to lexico.

We believe that under their plan Mexico would get
approximately 2,200,000 acre-feset through their deliveries
to Mexico through the All american canal and Pilot Knob
power plant or wuste-way, plus approximately 1l million scre-
feet of return flow in the border reaches of the river,
plus an additional 4 to 5 million acre~-feet sxcess, at
least until such excess should be diverted and consumptive-
1y used in the United States.

We in arizona cannot believe, as California‘'s
spokesmen apparently believe, that the United States can
be expected to permit California interests to furnish such
water to Mexico and permit Mexico to build a ecivilization
wpen it under a contract or parmissive right, and then
later take it away from Mexico in repudiation and abroga-
tion of the Inter-American Treaty of arbitration and in
violation of all prineiples of equity, water law and fair
dealing between users cf water of which we have any know-
ledge.

Wwe belleve that it 1is essential that an all-tine
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1imit to Mexico's usa be now fixed and under the pro-
visions of the proposed treaty, which we believe falr to
Mexico in that they permit a2 reasonible development in
 Mexico and which we believe fair to the United sStutes,

in fact very beneficlel to the United States, in that
they assure to the United States development with water
of the river in excess of that which would be tbinkable
without the treaty, Mexico binds herself to forever fore-
go claim of right based upon the plans and diversions to
Mexico which certaln Californisns hope ©0 carry out.

48 we understand it their property rights in
Mexico are not affected by the proposed treaty. Whatever
in Mexico they now own, they will still own when the
treaty becomes effective. Of course we assume they bought
the land in Mexico anticipating profit from jta irrigation
and development, which under the treaty will be Vvery
greatly limited, but so far as we know, they were not en=
gouraged in that purchase, OT in making their plans, by
the United States, or by any of the Basin States, and we
are under no obligation to them on account of that purchase
and that plan.

We must protect the United States and the use
of water in the United states and cannot be diverted or
deterred by the fact that some Californians may not reap
the profit, at the expense of the United States, which
they anticipated.

A8 to any property rights which will be acguired
by the United stautes in order to carry out its obliga-
tions under the treaty, we very properly assume that ade-
quate and fair compensation will Dbe paid to the Imperial
Irrigation District, either in reduction of its obligation
to the United States, or otherwise, so in our view those
Californians planning to profit from greater diversions
to Mexico than will be permitted by the treaty, are not
and will not be hurt in any legitimete interast, and those
californisns consumptively using watep in Californie will
be greatly benefitted by the establishment of the 1limit
on Mexican use in exactly the same manpner as users in
Arizona and the other Colorado hiver Basin States, whose
offigcial spokesmen, we understand, are in favor of the
ratification of the treaty. )

All of the California contracts were made sub=
sequent to and subject to the terms of ths Colorado River
Compact, which contemplates a treaty between the United
States and Mexico apportioning the water of the river,
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and their contracts are not firm contracts. The United
States agrees to deliver water in Califormis only if it is
available for use in California under the terms of the

Colorado River Compact and the Boulder Cgnyon Project act.

all of California's development has been made in
contemplution of the delivery of water to Mexico by the
United States and their attempt to charge that the United
otates 1n ratifying the treaty with Mexico would be guilty
of any breach of faith with them, is entirely unfounded,
but on the contrary they contracted with this very situa-
tion in mind.

1 bave Jjust read the statement dated March 20,
1944, issued by the Colorado River Board of Cglifornia on
behalf of Californla, summarizing some of the reasons for
objection to the proposed treaty with Mexico, relating to
the Coloradc River.

It is attempted in the statement to over-simplify
the zituation and the statement is full of errcneous and
misleading statements of faect and of law and of untenable
conclusions. I do not propose at this time to undertake
to answer it in detail, because it would unduly lengthen
this statement of Arizona®s position, but it should suffice
to call attention to the fact that they claim that Calif-
ornia had guaranteed the cost of Boulder Dam and built
Boulder Dam, whereas as is well known the entire cost of
Boulder Dam was borne by the United States. Californie
interests have contracted to purchase power there generated
and also to pay for storage and delivery of a relatively
small quantity of water, but they only pay for such power
as they receive and for such water as they receive, and if
none is delivered they make no payment, and what they get
is at a very favorable rate to them, so they have not
guarantéed in the sense they state, any payment of the cost
of the Boulder Dam.

They also neglect to state that all of their con-
tracts are subject to the Colorado River Compact and the
Boulder Canyon Project Act, both of which contemplate a
treaty with Mexico. They also fail to state in any elarity
their plans for the delivery aofwater to Mexico, although
there 1s enough in their statemsnt to indicate that they
have such plans in mind.

They also adopt a very misleading summary of water
supply and required uses which it seems to us is in a very
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real sense a very great argument in favor of the rati-
fication of the treaty, for if they believe thelr figures,
as set forth, that with a lMexican us® of 1,500,000 acre-
feet there would be an overdraft of 2,063,000 agre~feet,
it follows that with a Mexican use of 5 million acre-feet
thers would be an overdraft of 5,562,000 acre-feet. In
other words, their table makes it clear that the Mexican
uge should be held as low as possible. However, we do not
by any means agree with their figures.

When it comes to predicting the ultimate condi=
tions on the river, engineers do not always agree, bul
according to the best estimates we have been able to ob-
tain. assuming that the Upper Basin States use 7,500,000
acre-feet reserved to them, in full, there will be enough
water in the river to supply California's contracts for
3{a) water, amounting .to 4,400,000 acre-feet; Nevada's
eontract for 300,000 acre-feet; Arizona's contract for
2,800,000 acre-feel; the proposed Mexican treaty for 1,-
500,000 acre-feet; and in addition thereto there will be
left in the river 2,013,000 acre-feet of surplus water
unapportioned by the Compact, one-half of which, or
1,006,500 acre-feet, can be used in California and a like
amount used in arizona, and if, as seems to us probable,
the Upper Basin States do not use more than 5 million acre-
faet of their apportionment, therse would be an additional
2,500,000 ucre-feet of surplus water in the lower basin,
one-half of which could be ugsed in California and one-half

in arlzona.

In our opinion the treaty not only is consistent
with good faith on the part of the Upnited Statesto its
own people, but indeed ia a very great service to them be-
cause it secures for them greater oyportunity thuan could
be obtained otherwise.

We were somewhat concerned about the question of
whether or nct any damage would be done to the Yuma,
Imperial and Coachella Valley, but our engineers have in-
vestigated that possibility and we have the assurance of
Iir. Lawson and Mr. Ainsworth and of the Bureau of Reclama-
tion and of our own engineers that there will be no damage
to Yuma, Imperial or Coachella Val'ley when works are built,
and in them we have entire confidence.

The proposed treaty takesaway no vested right to
the beneficial consumptive use of water anywhere in the
United States. 1t does provide that the United States
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shall take title to works necessary to carry out its ob-
ligations under the treaty and we have a right to presums
that fair apd adequate compensatién will be paid to the
owners of those works.

We are, therefore, firmly of the opinion that it
is to the interests of the United States, and particularly
of the States of the Colorado River Basin and the users
of water within the boundaries of each of the Colorado
River Basin States, that the treaty be ratiflied.

I have no objection to your using this letter,
or any part of it, in any way you may desire.

Assuring you of my high regard, I am

Yours truly,

CHaS. A. CARSON

Attorney for Arizona Colorado
River Commission

G’ﬂﬂ Pl Y




