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‘of the treaty, with complete fairness to

LIGHT ON THE MEXICAN WATER TREATY ‘FROM
THE RATIFICATION PROCEEDINGS IN MEXICO

(By Northeutt Ely, Washington, D. C.) *

INTRODUCTION

This report, prepared for the Colorado River Water Users’ Asso-
ciation, deals with the ratification of the Mexican-United States
Water Treaty by the Mexican Government, submits a comparison
of the conflicting analyses and interpretations officially offered by the
Mexican and American negotiators, to their respective Senates, all
with particular reference to the Colorado River, and submits certain.
conclusions and recommendations, , :

. The Mexican Water Treaty must be kept in proper perspective.
It has been ratified by both overnments. It is the law of the land
and presumably will remain so. From this point on it matters little
whether we opposed or supported the ratification of the treaty. All
of the Colorado Basin States now have a common interest in protect-
ing the interests of the basin in the intell'\l?[re{gation and administration

exico. : .

The treaty is both an international contract and a domestic statute,

& contract, it must and will be fully performed. Tt is a first
mortgage on the waters of the Colorado River system. As a domestic
statute, it operates in many ways that do not concern Mexico at all,
or are of only incidental interest to her, as her own resolution of
ratification specifically demonstrates. : .

The treaty, both as an international mortgage and a domestic
statute, becomes of firgt-rank importance in the formulation of the
comprehensive plan for the development of the Colorado River.

Comprehensive planning for the Colorado Basin’s water utilization
cannot safely proceed until the weight of this mortgage and the mean-
ing of this gomeétic statute, collectively constituting the treaty, are
more definitely ascertained. If evidence of that necessity were needed,
the ng;iﬂcation proceedings in Mexico, discussed in this report, amply
provide it.’ ‘ ‘ . ‘

. Anyone who examines the Mexican proceedings will come away with
sober respect for the caliber of the Mexican negotiators and what they
believe they have-accomplished for their country. ‘This is not to say
that the Mexican negotiators were right and “ours: were wrong, in
reporting what the treaty accomplished, but, as the confliet in these
pages shows, they could not both be right, _

hatever may be done toward clarifyin the opposing interpreta-
tions of the treaty as a.contract, it seems clear that the uncertaintics
of this document as a' domestic, statute, governing the -operation of
American works by American officials who remain subject to American

1




2 MEXICAN WATER TREATY

constitutional and statutory controls and processes, can pro;éerl_i
" be resolved by domestic legislation without injuring Mexico. Sue :
legislation is, mn fact, imperative. : :

I. SUMMARY OF THE PROCEEDINGS IN MEXICO

1. Reiease or Texr oF TrEATY IN MEXICO

On April 20, 1945, the Mexican Government for the first time
released the text of the treaty, protocol, and American reservations
to the Mexican public, This was 2 days after the American Senate
had approved ratification, with 11 reservations. Prior to that time,
there had been considerable discussion of the treaty in the Mexican
press, but no release of its terms. Explanatory statéments by various
officials were released along with the treaty text. :

P A Ry

2, “ROUND TABLE’ PROCEEDINGS
E

The Mexican Senate did not meet until September 1945. However,
commencing July 31, 1945, the Committees on Foreign Relations of
the Mexican Senate (there are two of these committees) held s series
of “round table”’ hearings or discussions, which were reported quite.
fully in the Mexican press, including El Nacional, an official Govern-
ment publication. These hearings were not, strictly speaking, pro-
ceedings of the Senate or of its committees, but were meetings of
“interested Senators” under the auspices of the ftwo -committees.
Nevertheless, for reasons stated later, these proceedings became, and
may properly be regarded as, part of the legislative history of the
treaty in Mexico. They were concluded on September 13, 1945,

8. CHARACTER OF DISCUSSIONS

The proceedings in Mexico were conducted upon & high level of
ability, both by the proponents and opponents of the treaty. A .
reading of them adds professional respect to that which these lawyers
and engineers had already earned as shrewd negotiators on behalf of
their country. Unfortunately, the text is' not available in . official
form. While it was stated that a “memoria’ containing the official

. Mexican presentation would be printed, together with the steno-
raphic transcript, this has not been done, so far ascan be ascertained.

he present report is based on newspaper accounts. e

4, ISSUL OF CONSTITUTIONALITY ﬁNDEE MEXICAN LAW -

. Very serious doubts were expressed about the constitutionality of
the treaty, because of the express prohibition in article 27 of the
Mexican Clonstitution against alienation of either land or water under
Mexican dominion, and the frank admission of the Mexican witnessges
that this treaty was an exchange of 375,000 acre-fest on the Rio
Grande for 1,500,000 acre-feet on the Colorado.” Some proponents of
the treaty conceded that its ratification might require amendment of
the Mexican Constitution. o ’ ' '




MEXICAN WATER TREATY 3
b. BEXCHANGE OF WATERS OF THE COLORADO FOR THOSH OF THR

'"RIC GRANDE

Contrary to assurances given the American Senate that in nego-
iating the treaty each river was considered separately and did not
represent a trade of Colorado River water given to Mexico at the.
expense of the Colorado Basin States, in exchange for water given
Texas, the Mexican negotiators irankly said that Mexico was getting
water in her own right on the Colorado by paying for it with waters

of the Rio Grande (Cardona, El Nacional,” August 2, 1945). They
cited the Ollendorff doctrine: - ‘

If you take oare of me on the Colorado, I will take care of you on the Rio
Grande, and vice versa (Enriques, Exeelsior, August 3, 1945),

20%2

6. INTERPRETATION OF THE AMERICAN i%ESERVATIONS

The meaning of the American reservations wa,
the Mexican witnesses to be very clear, but the proponents of the
treaty said that it would be better to clarify them by an exchange of
notes than by Mexican reservations, which would have to go back to-
the American Senate, where the treaty would not find as favorable a
climate as that which had prevailed when the treaty was ratified,

s not considered by

7. DISCUSSION OF HISTORICAL BACKGROUND

It was stated in the Mexican hearings that the present treaty had
been proposed by Mexzico, not by the United States. in early 1941,
in very much the same form as that in which it was i ,
(Euriquez, Excelsior, Avugust 4, 1945), and that the toxt of the present
treaty had been agreed upon in Spanish, then translated into English
(Martinez de Alba, El Universal, September 6, 1945). Between March
27, 1942, and February 186, 1943, Mexico sent four notes defining the
problems to be solved (Enriquez, Excelsior, August 4, 1945). At one
stage of the negotiations, Mexico demanded ‘2,000,000 acre-feet of

8. DISCUSSION OF ARBITRATION

The Mexican testimony was that the treaty negotiations were pre-
cipitated in 1940 by a drought on the Rio Grande. Mexico and the
United States were said to have exchanged notes during this period
at the rate of one every 20 days. It was stated that the Mexicans
brought on the treaty negotiations by threatenin arbitration ; but the
arbitration demanded apparently related to the Rio Grande (Enriques,
Excelsior, August 4, 1945). '

All this diplomatic background should be published, together with
the minutes of the negotiations themselves, _

9. THE DOCTRINE OF ‘‘UNITY OF THE RIVER’’

The official argument for the treaty in Mexico was based on the
doctrine. of the unity of the river; namely, that the seven American
-States of the Colorado River Basin, in the Colorado River compact,
had abandoned the doctrine of priority of use, or an apportionment
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based on the contribution of water by each State to the river, and had
 substituted a doctrine of equitable apportionment. It was said that:
a prineiple which is right and proper for the seven American States
ought to apply to the Mexican State of Sonora and Territory of Lower
Ca%ifomia. The argument is implied, if not expressad, that the
treaty is founded upon the Santa Fe compact. Ing. Orive Alba
(S. Doc. 98; p. 16) says that Mexico’s 1,500,000 acre-feet is included-
in the difference between the 16,000,000 acre-feet allocated by the
compact and the 17,850,000 acre-feet which he says comprised - the
virgin flow of the stream. This inference that the Mexican alloca-
tion, although guaranteed, is a part of the surplus or excess of the
fiow over and above the compact allocations may have considerable
importance. '

10, COMMITTEE REPORTS

On September 27, 1945, the two committees submitted a formal
report to the Mexican Senate, reciting and discussing the arguments .
presented in the round-table proceedings, and recommending ratifica-
tion of the treaty. On the same day this report was approved the
transcript of the round-table proceedings was ordered printed in the
Diario de los Debates (the Mexican equivalent of the Congressional
Record), and a draft of decree promulgafing the treaty was:ap roved
by the Senate, (The Diario, however, has not been published since
1942.) The Mexican President signed the ingtrument of ratification -
October 16 and exchange of ratifications was ordered. (Notd below
the interesting omissions in the Mexican resolution of ratification.)

'11, FORM OF ’I‘EE MEXICAN RATIFICATION

The resolution of the Mexican Senate on September 27, 1945,
which approved the treaty, specifically accepted the American reser-
vations, except that, as to the American reservations (a), (b}, and (c);
the Mexican resolution of ratification says: _ ,

- The Mexican Senate refrains from considering, because it is not compstent to
pass judgment upon them, the provisions which relate exclusively to the internal
application of the treaty within the United States of America and by its own
- authorities, and which are included in the understandings set forth under.the
letter (a) in its first part down to the period preceding the words, “Ii is under-
stood” and under the letters (b) and (¢). (Bee Treaty Series 994, p. §6.)

The rather interesting restriction so placed on reservation (a)
results in omitting any agreement by Mexico that the works to be

built by the United States are only the eight projects nameéd in
reservation (a). The other two reservations singled out, (b) subject
American officers to American statutory controls and processes, and
~ alter or control the distribution of water to users within the territorial
limits of the United States, B
~ " Yn short, Mexico says she doesn’t have to agree to those reservations
because they are none of her business; but Wiether they .are her busi-
ness or not, the fact remains that she has not agreed to them and is
not bound by them. The American resolution of ratification insisted
that— :

these understandings will be mentioned in the ratification of this treaty as conveﬁ-
ing the true meaning of the treaty, and 'will in effect form a part of the treaty.
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The Mexican resolution specifically makes & point of “failing to
mention” (“hace punto omiso’’) some of these understandings.
Ratifications were nevertheless exchanged between the two nations
November 8, 1945, as noted below. :

12, BXCHANGE OF RATIFICATIONS

The exchange of ratifications between the two Governments in
Washington, November 8, 1945, was evidenced by signature of a
supplementary protocol, and the treaty entered into force on thab
date. President Truman signed a proclamation to that effect on
November 27, 1945. ' : :

18. DEEP DIFFERENCES DISCLOSED

The Mexican proceedings reveal differences from the account given
the American Senate by the American proponents of this treaty with
respect to the Colorado River, in thres broad categories: :

irst. As to the sssumptions, legal and engineering, on which the
treaty was based, ' '

Second. In the interpretation of the document signed.

Third. As to factors on which the treaty is silent. B -

These differences, so deep in some instances as to indicate that :
there was no real meeting of the minds on some of the basig factors

Eflthe treaty, insofar as the Colorado is concerned, are discussed
elow,. '

‘II. CONFLICTING ASSUMPTIONS UPON WHICH THE TREATY
WAS BASED o '

The argument in both countries raised the following qliestions, and
drew the following official answers:

1. AB TO THE IRRIGABLE AREA IN MEXICO - .

The assumptions of the American negotidtors.——Mi*. La,wson,‘ Ameri-
can member of the Boundary and Water Commission, and one of the-
negotiators, testified (hearings, pt. 1, pp. 77-78): - s

* * * 1Inthe Mexicali Valley, also, there is opportunity for gfeat‘ expansion
in the future. Estimates of the areas in Mezico readily irrigable from the

+ Colorado River vary from %00,000 to 1,600,000 acres,

Part 1, page 83:

The Caammaxn. If T understand you correctly, you mean that under pregent
conditions the water has to be released in the river, and it goes down into Mexico,
and without any ireaty it is appropriated to increasing the irrigable territory
there, and that if the treaty goes into effect she would be limited to 1,500,000
acré-feet in the future, byt if not she could continue to. develop and inocrease her
aoreage over a larger territory and have 4 basis in the future for & claim that she
had acquired water rights by prior use, and that that would be embarrassing to
the United States, Is that about your testimony? .

Mr, LawgoN. Yes; Senator. If they are using; as we can assume they are, or
if they are irrigating today something like 300,000 acres, they can, with the water.
supply being furnished, develop about three times thas amount, because they have

.about 800,000 acres of irrigable land in that vallsy. The water supply is now

available for their use. The treaty limits them to less water than they used last -
year, however, 7

8. Doc. 249, 79-2—2
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The assumptions of the Mexican negotiators.—Now for one of the-
Mexican negotiators, Ing, Adolfo Orive Alba, Chairman of the Na-
tional Irrigation Commission, corresponding to our Commissioner of -
Reclamation (with the difference that our Commissioner Bashore

testified that he was not consulted until after the. treaty was signed).
Ing. Orive Alba said, in a formal statement printed August 1, 1945:

- Now then, before negotiating the treaty a precise estimate was made of the
net area in Mexican territory irrigable with water from the Colorade River

under economieally practicable conditions, Accordingly, this estimate found’
that there was en arec of 800,000 net irrigable hectares (484,200 acres). equsvalent -

i a gross area of 300,000 hectares. This gross area of 300,000 hectares (741,300
a;cres% is less than that estimated as irrigable by our engineers during the inter-
national conferences of 1929 to which we referred at the beginning of this report.
The difference between these two estiinates is that in the latter, great areas, con-
sidered in the estimate of 1929, are eliminated as being useless for agrieultural
operations due to the large amount of salts that the lands contain. For example,
thie basin of the Laguna Salada and the lands adjacent to the Guif were gliminated,
There were also eliminated some other areas of lands of poor quality where heavy
pumping would be required. [Italies supplied.} :

Comparison of the American and Mexican assumptions as lo irrigable
acreage.—From the foregoing official testimony, it is clear that the
American negotiators were completely misinformed as to the area of
irrigable land in Mexico. The Americans thought Mexico had at

least 800,000 acres; the Mexicans knew that their net irrigable area _

was 494,200 acres. This discrepancy as to potential uses should.be
borne in*mind in considering the next and similar misunderstanding
as to past uses. ' '

2, AB. TO THE LAND AND .WATER ALREADY PUT TO USE IN MEXICO

_ The assumgptions of the American negotiators—Mr. Lowry, one of
the State Department witnesses, said succinctly what some of his
associates-said in more detail (hearings, pt. 1, pp. 241, 242): -

Let me make one more statement, please.’ Mexico’s usé in recent &earf has’

a.pgroximated 1,800,000 acre-feet annually, and that is increasing. .
* %  Apother thing I want to polnt out about this chart is that as the
United Btates expands it will be allowed under this treety to cui into the supply
now being used by Merico to the extent of 300,000 acre-feet, cutting Mexico back to
1,600,000 acre-feet. That is the ultimate figure. [Erophasis supplied.}

The Foreign Relations Committee of the United States Senate.
accepted these representations. Its report (Ex. Rept. 2, 79th Cong.,
1st sess., February 26, 1945) said (p. 4): _

Mexigo, on the other hand, is now using apprgximately 1,800,000 acre-feet a
year, and in the meantime some 8,000,000 or 9,000,000 acre-feet of water Aows
through Mexican territory and wastes unused into the Gulf of California. The
testimony is that it will be many years hence before this water can all be put to-
beneficial use in the United States. If and when that time arrives, present Mexi-
can uses must be eurtailed. Thus, by placing for all time a limit, measurably
below present Mexican diversions, upon the obligation of the United States to
supply Colorado River water to Mexico, the {reaty provides needed assurance
to erican agencies and communities in planning fuure developments.

The assumptions of the Mexican negotiators—But Ing. Adolfo Orive
Alba, whom we have previously introduced, reporting to the Mexican
Senate, compared the amount of water Mexico was previously using,
and the amount she would use under the treaty as follows: :

~ By means of the trea,t'y the eritieally fortuitous' condition of the crops of

120,000 hectares. (206,500 scres) farmed at present is eliminated (agres limes -

4.1 feet==1 215,660 acre-feel present annual use; see explanation infra).,

T TR s TR

o B e SRR s o

! b e e e et e & e

R e, T et

e s B o e




7

-MEXICAN WATHR TREATY

" . The treaty permits of tnereasing the cultivated ares to the total of the area
that can be cultivated econorically, that is, to 200,000 net hectares (494,200 .
acres). [Emphasi_s, and ealcuiation in pa.rentﬁeses, added.] .

As to future uses, he says in more detail:

Now then for the frrigation of the net 200,000 hectares (494,200 aeres), in aceord-
anee with the coefficient of irrigation observ_ed 85 an average since the commence-

1,850,000,000 cubic meters (1,500,000 acre-feet) in the minimum years or 2 097~
000,000 (1,700,000 acre-feet) in the mgjority of the years plus the water tﬁat is
pumped from wells—similar to those existing on the laguna-—which will more

than supply the defieiency between the quantity required and the quantity
guaranteed by the treaty, ,

If the coefficient of irrigation in Mexicalj Valley should be increased notably,
it will be necessary to make a greater use of the abundant (freaticas) water
which exists in the subsoil of Mezxicali Valley. If, on the contrary, as we hope,
by a greater preparation of our farmers the coeflicient of irrigation diminishes,
i will be practically possible to irrigate the whole of the 200,000 net hecigres (484,200~ .
acres) extsting with tﬁe volume guaranteed by the ireaty. [Emphasis supplied.]

Comparison of the American and Mexican assumptions as. to land
and water already put to use in Mexico.—Tt is g very plain that the -
American negotiators, for some reason, were convinced that Mexico
was already using 1,800,000 acre-fost of water from the river, and that

not over 1,216,000 acre-feet, that they were irrigating only 296,000
acres; that the treaty meant an expansion in irrigated area to 494,000
acres, an increase of 67 percent, instead of a decrease as claimed by the
American negotiators ; and that the treaty, of eourse, would bring a Iike
increase in the quantity of water used, from 1,216,000 acre-feef to at
least 1,600,000, and not a decrease of 300,000 acre-feet as claimed.
With continued pumping, the Mexicans stated their expectation of
realizing over 2,000,000 acre-feet, compared with 1,216,000 acre-feet
produced by all methods, including pumping, prior to the treaty. .

hese comparisons are the background for the next and probably
most basic of the conflicting assumptions which guided the two sets
negotiators. .

8. AsTO QUANTITY OF WATER WHICH MEXICO COULD PUT TO USE
WITHOUT A TREATY :

Here we get into three or four related hypotheses such as: First,
how much water an arbitration tribunal might award Mexico; second,
whether she could get along without storage and diversion works on
American soil; and, third, whether an arbitration court would award
her the use of those American works. The reports on these points
giﬁen by the two sets of officialg to their respective Senates ran ag
ollows: :

The assumptions of the American negotiators.—The Under Secretary -

of State, Hon. Dean, Acheson, testified as follows (hearings, pt. 5,

p. 1766):

Egns;tor Downmy, All right, Mr. Secretary. Le me then take up another
subject. . i

You assume in your gtatement a certain understanding, which T will read to
you. Tt is only four or five lines. You say: i
- ““Today seme 8,000,000 acre-feet n year of this water are wasting through
Mexican territory. ‘There ig nothing to stop Mexico's using more anﬁ more of
this water as time goes on.” o ‘




'8 . ‘ MEXICAN WATER TREATY
B

Are you sure that we could not, by the use of our dams and reservoits in the
. United States, prevent Mezico frond using that water? ;

Mr. AcmesoN. I am not an engineering expert. The facts of the matter, ag I
understand them, are that it will take somewhere in the neighborhood of 25 to
40 years in the United States before all'these waters will be put to use. ‘Whether

diverted to the Pacifie Ocean or to the Misgissippi I do not know, of

they can be
basig of your entire arglimg;nt

course.
Senator DowNEY. Mr. Seeretary, is it not the )
here, and that of the State Department, that the reason this treaty is imperative
oing down to Mexico that we cannot pre-

is that there is a great volume of water going
vent her from using for irrigation, and by using it she builds up a much greater use,

thus imperiling our rights? . .
Mr. Acrrson. That is the statement that I made. ‘

Mr, Tipton, one of the American negotiators, testified (hearings, -

pt. 3, p. 1065): , ‘
Senator WiLEy. You take the position, T understand, that without any treaty
ou feel that the rights of the users of water in the United States would be

prejudiced? . : .

Mr. TIPTON. VerX definitely so; yes, sir. . ]
Senator Wey. And you base that primarily upon the idea that Mexican

civilization might build up & use that would be a bagis for an eguitable claim
against the water supply of the Colorado River in the future? N .
Mr. Tipron. Definitely; with one qualification. Not “might,” but “would"
buiid up such a use.. There is no question in my mind, sir, about that. |

Senator Wirsy. That would depend upon whether or not the water of the
Colorado were made available for Mexico, would it not? )
.~ My, Trpron. No. The water is being made available unavoidably by the
operation of works in the United States. Mexico can divert and use that water
without the use of United States facilities, which I shall subsequently show.

Senator WiLkEy. Without the use of them? ) 1

Mr, Tieron. Yes, sir. , .

At another point, Mr. Tipton summed up the motivation of the
treaty concisely, as follows (hearings, pt. 3, p. 951):. o

% % * Tt isentirely feasible and practicable at this time for Mexico to build
a river bapk heading in "Mexican territory, just below the upper houndary line
only a few hundred yards below the present Rockwood structure, and from such
heading to irrigate by gravity ali.of the lands now supplied from the Rockwood
heading in the United States and by extensions of thie canal system, to irrigate
practically all the lands in the Mexicali Valley on both sides of the river, At the
present time, Mexico is wa.teringﬁ certain small areas by pumping from the Alamo
Canal. Such pumping would have to be continued with the new all-Mexican
heading and certain other small areas would have to be supplied by pumping
either from the canal system or direct from the river as is the present practice.
The above is on the point thai Mexico can divert from the lower Colorado
River in her own territory water :
-ares than now irrigated as was proved in 1905 and 1906 when the entire river
. fow was digcharged through a cut in the river bank and since that date only pre-
vented from overflowing thesc lands by an elaborate system of levees. R
With the large surplus disclisrge of many times the treaty alloeation in the lower
Colorado River most certain to be available to Mexico for many years in’ the
future, Mexico’s diversion and use is certainiy not limited. ‘

Again (pt. 4, p. 1332): ,
{6, Tf the tresty is not ratified it appears probable that Mexico wiil continue

_ to increase her uses, with a possibility that she may provide a gravity" diversion
. immedistely below: the upper boundary without a dam .across the river; and that

after her usés have substantially increased she
arbitrated under the Pan-American Republics Arbitration Treaty. -1If the .gon-
troversy were arbitrated, the results of the arbitration eould well be more un-

favorable to the United States interests, including those of California, thai are

‘the terms of the treaty. ‘Not only would the quantity of water be involved, but
‘the question of quality, both with respect to salt and silt, could be raised by
. Mexico, It is believed that those questions are regolved by the treaty.

in sufficient guantity to irrigate & mueh larger .

will ask that the problem be

G g p e SRE A
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In short, the American treaty proponents thought that the United
E. (

States had to have s Colorado
and we were fortunate to obtain this one.
Mexican negotiators told their Senate on the same subject:

iver treaty, but that Mexico did not,
Now let us see what the -

The assumptions of the Mexican negotiators.—Ing. Fernandez Mac-
Gregor, Mexican member of the International Boundary and Water

Comumission, and opposite number of our Mr, Lawson, issued & pre-
pared statement answering a critic of the treaty, saying:

Of the opponents Lic. Manzanera del Campo was the only one who did not
limit himself to showing that Mexico has an undeniable right to the waters of
the Colorado River (& thing in which we are entirely in.mecord with him) buf
went further to fix a quantity of this right in the annual volume of 2,380,000
acre-feet (2,937,000,000 cubic meters).

To make plain to Lie. Manszanera del Campo that the volume of Colorado
River water assigned to Mexico by the treaty, and which as & minimum is
1,850,234,000 cubic meters per year, has much more value for our country than
that which he caleulates, the National Irrigation Commission, at my request,
had prepared & graph to which Lic. Finriquez referred briefly, but due to the pres-

sure of time, it was not possible for me to exzplain.

In this I have shown the

annual discharge (gastos) from this stream in the form in which the same would

ocour month by month and year b
American territory did not exist.

year if the reguiatory works constructed in
his graph shows clearly that in the irregular

form in which the flows would oceur, Mexico, instead of recetving benefils would
repeatedly sustain damage; as a rule when the water was available, it would descend
in veritable floods which would destroy everything, and on ofher occasions in the
months of the greatest scarcity and the greatest necessity, the channel would be dry.

Instead, the waters that Mexico will recsive in accordance with the treaty

will be received regulated by the American works, and a6 the appropriate time for

their application to the lands. For this purpose there is established in the treaty,

procedure by means of which the Mexiean section of the International Boundary
and Water Commission will present each year, in advance, to the American
section of the same Commission monthly tables for delivery of the water which
our lands are going to need for the following year; and, what is more, there is a
stipulation that these tables can be varied 20 percent, plus. or minus, 30 days
in advance,*in,*the event that the forecasts that shall have been made are noi

exact, ¥

In the same graph to which I referred it is shown clearly that eves supposing that
not a single drop of waler of the Colorado River were retained in American territory, the
irregular form tn which the discharge would arrive in our country would not permit any
tmporiant area of land to be irrigated; that is to say, supposing that there is accepted
ag correct the conmelusion to which Lic. Manzanera del Campo arrives, not only
would we be unable to increase our frrigation system on the Colorado River in Lower
California and Sonora up to 200,000 heciares in round figures, as we are going to do
when the treaty enlers into :ﬁegﬂ,‘ ut probably the area already vrrigated would have to

be reduced considerably.

I make the above statements as &

*

Mezxican, as a i)ublic officer conscious of my
‘duty, having had the good fortune (after having dedicated 21 years of my life to

the study of this problem) to have the honor fo sign the treaty of.February 3,

© 1944, together with Dr. Francisco Castillo Najers, present Secretary of Foreign

Relations; a treaty which, in my opinion, constitutes a prime example of what

down at the coaference table to resolve their problems.
a satisfactory and equitable form the probiem that confronts the two Govern-
ments on their international rivers (¥l Nacional, September 23, 1945). [Emphasig

gupplied.]

" two friendly countries can do when with all good will and understanding they sit
The Treaty resolves in

Lic. Ernesto Enriquez, an eminent Mexican authority on inter-

national law, who participated in the negotiations, testified:

. 6. In practice, the treaty not only is convenient, but is indispensable to us.

The United States of America can gel along without 1i; our country cannot.

More-

over, the fovorable result of o é‘udgment of arbitration that Mexico might win would nof

give in the end results as goo

as those obtained through this internafionel instrument.

7. If the treaty were not ratified, it would be almost impossible to hope that for
many years we would be able to negotiate another; and in this the matier of time
has always been adverse to us (Excelsior, August 2, 1945),

[Emphasis supplied.]
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At another point, Lic. Enriquez was reported by the oﬂicial,néws-é‘- o

paper of the Mexican Government as follows:

A judgment in arbitration, said Enriquez, on treatinﬁ this aspeet of the agree- =
ment, would not give to Mexico the advantages that she obtains with the water L
treaty now signed. The arbitrator only has Joculties to declare what guantity of
water would belong to Mevico and to the [}Inited States, respectively. He never would :

be able to determine what works ought to be built in the limitrog':e gootions of the *
rivers, with the object of obtaining a hetier use of the fow, riguez stuted hgs
opinion that possibly with respect to the Colorado there would be conceded to Mexico
an award greater than that which the present treaty assigns to her, but that guaniity
would have to be recetved in aceord with natural flow conditions of the river. Mexico *
could not pretend to use without compensation of any sort the cosily works Jor manage-
ment and requlation made in the Uniled Stafes, onsequently, if ‘our country did
get more water, it would receive it not, in the months of low stage of the river, but °
divided according o the natural flow of the river, and therefore in the summer, .
whieh is when water 1 really most valusble for irrigation, its portion would he -
much less than that which it can have availabie in accordance with the treaty, -
whach permsits it to demand the water in greater quantity, according to its neces.
sities in the months of greatest consumption (El Naeional, August 7, 1945). =

(Emphasis supplied.]

The same official newspaper reports the followin exchange between .
the chairman of the committee, Lic. Garcia de Afba and one of the
opponents, Lic. Manzanera del Campo (El N acional, September 13,
1945): '

‘Senator Garcia de Alba, presiding, initiated the period of interrogation by
asking Lie. Manzanera del Campo: Which will be most beneficial to Mexico, to
receive 2,300,000 acre-feet of wild unregulated (bronea) water, or in place thereof
1,500,000 acre-feet of regulated (quantitativas) waters, at the times when they i
are necessary, such as during the months of low stages In the river? Manzaners -
del Campo résponded categorically that it was obvious that he would prefer the
controlled waters, :

Before lea,vin%- this point of who needed the treaty, Mexico or the
United States, Iet us turn again to the informative report of Ing.

Orive Alba,
After referring to the construction of Boulder Dam and the All-’

American canal Orive Alba states (p. 12): _

We Mexican engineers, when wesaw that these gigantic works were being executed,
understood that there approached the eritioal moment for Mexico in’ which the-
lands of the Mexicall Valley ran the danger of returning to their condition of one
of the most inhospitable deserts in the world through lack of water, since our
country would have to depend on taking water, in the manner that it might best
be able to do it, from the Colorado River by using oceasional surpluses that
might flow through said river. C

In 1942 the All-American canal entered into operation ; that is, it was no longer
necessary to carry the water of the Colorado River through Mexiean territory in
order to irrigate American lands and therefore it was not possible for Mexieo to
take part of the 50 percent of the water in the Alamo Canal to which it had the -

ight, and this. eanal remained abandoned for the exclusive service of Mexico, ;
which already had in cultivation that year more than 120,000 hectares (300,000
acros) in Mexicali Valley. . '

The situation in 1942 showed us kow well founded wers our fears because that
year, during several of the hottest weeks, there came from the great- Americsn -
dams constructed on the Colorado River only a small velume which did not per-
mit of filling the requirements of irrigation in- Mexico. And with this came the
clamor of the public landholders, the small owners, and colonists of our Colorado
‘River irrigation district, who saw their croDs lost for lack of water. But there-is
even more, for at the end of the summer, there came from Boulder Dam a great .
flow of water which overflowed in Mexico, inundating cultivated lands and ruining
the erops of other thousands of hectares, _ I

That is, even when it is true that the total volume of the surpluses which flow
through the Colorado River will stiil be very greal in many years, its ourrent is
from now on so irregular that it can be stated tha{, while during some weeks the
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Mexican lands of the Mexicali Valley can be dying of thirst, in the following
weeks they may be choked and submerged by the inundations provoked by dis-
charges from the American dams. ) ’ .

Under these conditions the agriculture of the Mezicali Valley is in desperate con-
dition. In order to betier at, without the lreaty, it has been necessary for the Mexican
Government, in the years 1948 and 1944 and the present year, to be constantly request-
ing of the American Government that the discharges be now increased, that tomorrow
gzey ?e diminished, that part of the water be furnished through the All-American
Canal, eto. . . ‘

This eritical situation makes clear how unfounded is the opinion of some of our
citizens who believe that Merico should not be preoccupied in the case of the Colorado
Eiver and that the treaty was not needed, as it could always take the abundant water
which inevibably flows in the Colorade River. We insist that, effectively, in the
cage of the Colorado River as in the csise of the Mexican tributaries of the Rio
Grande, there will always be surpluses which will flow in the beds of said rivers
but these surpluses cannot be used In irrigation due to their eminently irregular
regimen in present vears and much less in.future years. The only solution for
using them would be to regulate them by & storage dam and we must remember
that at the beginning of this exposition we said that in Mexico there is not the
slightest possibility of storing the surplus water of thé Colorado River, & possibility
which exists for the surplus waters that flow in the Rio Grande, - o

For this and many other reasons we whe know the problems of the Mezicali Valley
in ats painful realily have always been convinced that there was no other solution than
that which o trealy gives which guarantees water from the Colorado River for the
trrigation of iis lands, ,

The treaty which is under econsideration resolves this problem (Orive Alba;
El Universal, August 1, 1945; U, 8. Senate Doc, No, 98, 79th Cong., pp. 14, 15),

At another point this eminent Mexican suthority, having told of
Mexico’s “desperate condition” without s treaty, painted the oHowin%
conifrasting picture of her happy situstion under the trest (E

Universal, August 1, 1945; U. S.” Senate Dooc. No. 98, 79th Cong.,
pp. 14, 15): -

It is necessary to note that as Mexico did not have any place to regulate the
waters of the ‘Colorado River in order to distribute them day by day, during each
year, according 10 the nesds of irrigation, i was necessary to arrange by means of
the freaty for the United States to deliver thal water to us regulated to our wishes within
certain limtations which do not impose on us any sacrifice for any plan of cultivation
that is followed in Mewicali Valley. For this service of regulation of that water, our
couniry does nol have lo pay a single cent. Besides this, on aceount of the topo-

raphical conditions-of the lands to be irrigated on both banks of the Colorado
%{iver, it was necessary to arrange that the water of the Colorado River be deliv-
ored to us when desired by Mexico, compatible with the needs of the lands to
be irrigated at three different points.

1, At Pilot Knob, in order to irrigate the high lands whieh are found adjacent
to the Colorado River on its right bank. ) :

2. At San Luis, Sonora, in order to irrigate the high lands which are found on

- the left bank of the Colorado River.

3. At the Colorado River, in order that by means of the construction of an
international dam at the site where Mexico may desire it the rest of the lands on
both banks of the river can be irrigated. ’ :

" Mexico even has the possibility, if it so desires, of-obtaining eonstruetion by
Arizona of a canal which would carry waters of the Colorado River from a diver-
sion dam constructed on the section of the river bounding the lands of Sonors,.

These are the advantages obtained by the treaty which cannoi be relegaied to a second

place, but which for our country have fundamental importance because if it were not

Jor them we would not be able even to use the annual volume that the treaty assigns to
Mezico. [Emphasis supplied.]
SUMMARY

So much for the assumptions upon which the treaty was based.
The two sets of hearings make it very clear that one group of negotia-
tors or the other was totally mistaken: : ‘

First. As to the irrigable acreage in Mexico.

Second. As to the land and water already put to usé in Mexico.,
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Third, As to the amount of water Mexico could put to use without
a treaty; in short on the whole bagic question as to who needed a
- treaty, the United States or Mexico, '

HI. CONFLICTING INTERPRETATIONS

Let us turn now to the second class of differences disclosed by thé.
Mexican hearings, namely, the conflicting mterpretations glaced by -
the two sets of negotiators upon the language they agree

the treaty itself. . ) ..
It is clear that there was no meeting of the minds at all upon

several points: . .
First. As to the quality of the water which the United States

guaranteed to deliver. _
Second. As to the operation of the extraordinary drought clayse. :
Third. As to several important factors upon which the- treaty is |

silent.  Thus (¢) the circumstances which would entitle Mexico to

1,700,000 acre-feet instead of 1,500,000, and (8) as to Mexigo's right

to discharge as much return flow as she pleases info the closed basin

%f alton Sea, thereby drowning out Arnerican farm lands in Imperial
alley, '
To take these up in order:

(1) CONFPLICTING INTERPRETATIONS AS TO QUALITY OF WATER TO BR
" DELIVERED TOQ. MEXICO -

1

intent of the negotiators that it is difficult not to believe he spoke
- acourately. He testified (hearings, pt. 2, p. 322): ‘

. Senator Downgy., Mr. Tipten, is there any statement in the treaty as to the
quality of water that must be delivered by the United States to Mexioo?

Mr. ‘Treron. We are protected on the quality, sir, S

Senator Downey., That 8, you would mean by thet stalement that we could per-
gorm tgle ?terms of our treaty with Mexico by delivering to her water that would not

e usable : .

Mr, Tieroxn. Yes, sir, : )

Senator Downwy. And you think that some court in the future would uphold that
kind of interpretation, that we could satisfy in whole or in pert our obligation fo
Mezico under this treaty of delivering 1,600,000 acre-feet of water, even though some
or all of it were not usable for irrigation purposesf? .

Mr. TieroN., That i3 my interpretation of the treaty, sir. During the negotia-
tions, that question was orgued sirenuously. Memoranda passed back and forth
during negotiations indicote what the intent was. Language was placed in the treaty -

s

to cover Lhat situation and to cover only thet situation. [Emphasis supplied.)

Part 2, page 338:

Senator Downey. Are you one of the consulting engineers of the Boundary i
Commisgion? , : , :

r. Treron, Yes, sir; I am, sir.

Senator Downey. I understand you to say that in your opinion there is no
guaranty to be implied from thig treaty that the water furnished to Mexico shall
be of such quality that it will be usable for irrigation? : ‘

Mr, TiproN, That is correct, sir, - : } g

Senator Downey. 1 think you also stated that you based that opinion, in
part, at least, on conversations and exchanges of data between the two Govern-
ments leading up to the treaty?

Mr. Tieron, That is correct, sir.

M e e N T e s
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Spndtor Downgy. Mr. Chairmen, I would Kke to r@quest at this time that the

the Government of Mexico that in the interpretation of thig treaty she would
notbliely upon the fact that she was entitled to water of & quality that would be
usable, .
The Cuarrman, I will consult with the Department. I do not care to stop
the proceedings at this moment to do so. )
Senator Dowwnmy, Thisis point of rather %mve importance to us. Would the
chajrman consider that it is 8 proper request?
o CHAIRMAN, The Chair will consult with the State Department. He does
not care to be catechized ahout what he is going to do. The witness has gone
over the subject of the treaty several times already. Proceed,

Part 2, page 341:

Senator Downny. Returning to the question of any implied guaranty in the
treaty that water shall he of sufficient quality to be available for irrigation, I
suppose that you formed your opinion merely from the language of the treaty -
itself, without regard to those conversations and exchanges between the two
Governments thai you have spoken of. Would you still be of the opinion that
from the lunguage of the treaty itself & court.or an international arbitration
tribunal would not hold that Mexico was entitled to water that was fit for irri-
gation purposes? . : . :

Mr. Treron., That in my unqualified opinion, Benator, because the language of
the treaty resulted from these conversations that you mention, and the language
of the treaty was just as plaln as it was possible to make it, and in my unqualified
Opinion the lan uage of the treaty is such that Mexico could not ask for more
water than 1,500,000 acre-feet for any purpose whatsoever.

‘Senator DownEY. You do not think that just adding three simple words,
“regardless of quelity,” would have made it any plainer?

Mr. Treron. The language of the treaty is perfectly plain,

Senator Dowxsy, Now, Mr. Tipton, you say that if the treaty had includad
the expression, “regardless of quality,” that might perhaps have prevented the
Mexican Senate from ratifying the treaty? . : ‘

Mr, Tievon, The ones in the Mezican Senate are not so conversant with the situa-
ton on the river as those who negotiated the treaty. Those who negotiated the freaty
understood fully what they were doing. They understand fully what the condition
might be ultimately, while those in the Senate might not be conversant with that
condition.  The language in the trealy is plain and it megns one thing, and one thing
only, end the ones who negotiated this treaty for Mexico understand 1f, They algo
understand about what the quelity miight be under ultimate conditions. In other
words, there was no tendeney on the part of the United States negotiators to work
out sowmething that was bad for Mexico, and Mexico’s negotiators, on the other
hand, knew plainly what they were doing, and the language was agreed to with
©Oné purpose in mind, and they understand it. [Emphasis supplied.] .

Part 2, p. 342, 343 (continued):

Senstor Dowwny. I understood you this morning to say that there had been -
Iuemorands signed by both Governments.

Mr. Tipron. I did not mean to convey that impression, I meant that there
were memoranda passed from the American negotiators to the Mexican negotiators
indieating plainly what the intent of the Ameriean negotiators. was; and there
was not only one; there were several. As a result of that the American demands
were accepted and there was written into the ireaty the present longuage which is
supposed to cover the situation. Whether it does or whether it does not i3 & guestion
of interpratation of language and a question of legal interpretation of language.
But the language is there to express an intent, and I know what the intent was,

Senator DowNEy.®0n the part of the United States?

Mr. Treron. On the part of the Mexican negotiators.

SenBtOI‘?DOWNEY. I8 the intent on the vart of the Mexican negotiators expressed
n writing . .

Mr. T1pTon, . I donot Enow, sir; but I am just telling you that as one of the negotiators,
whether if was in writing or not, it was understvod, [Emphasis supplied.]

The Mexican interpretation.—But now let us listen to the Mexican

water:
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. In .dOrive Alba, chairman of the National Irrigation Commission,
estified: ' ' ‘ :

With respeet to the possibility that the waters of the Colorado River which .
are delivered to us'may be of poor guality, because they contain dissolved salts, - .
‘we are able to affirm, based on reasons of legal and technical hature, that fortu- :
nately such a danger dees not exist. In the official report to the Sendte that the
National Irrigation Commission is terminating, this theme will be considéred
more fully, in order to do away with any doubt that may be had in this respect.

It is not within the purpose and the time set for this report to do it as fully as is
‘mecessary, but we may point out at least the following reasons: i

(@) The negotiations of the treaty on the part of the American delegation and
later its approval by the American Senate were made by taking as s fundamental
basis the official document called the Sants Fe agreement, whieh with the approval
of the American Federal Government distributed, since 1922, the main stream of
the Colorado River among the American States of the upper and lower basins,
and specified that the waters assigned to Mexico should be taken from the excess
which the average virgin volume of the river (22,000,000,000 . cubi¢c meters)
(17,835,000 acro-feet) had over the volume . distributed among the American
Btates of the upper and lower basings (20,000,0001000 cubic meters) (16,213,600
acro-feet). Our assignment of 1,850,000,000 cubic meters (1,500,000 acre—feetg
is included, then, within the 2,000,000,000 cubio mgters (1,621,000 acre-feet
of the difference. The virgin waters of the Colorado River are of good 3ua,]ity.
Besides this, even a superficial study of the treaty shows, from the intto uotion
to the transitory articles with which it terminates, that it is inspired with the
fact that ‘it is to the interests of both eountries to take advantage of these waters
in other uses and ‘consumptions * * * ipn order to obtain its most tomplete

. and satisfactory utilization.”” This iz a paragraph transeribed from the preface.
In article 27 of the transitory articles it is clearly stated that the use to which
these waters are to be put is that of irrigation. Therefore, in this freaty, as in any
other of dls kind, it i3 understood that the water must be of good ?euality. Megico has
the right to have the water that is assigned o it from the Colorade River proceed entirel
Jrom the virgin. volume of the current, but knowing that this is physically impossidle
to obtain for any use of water downsiream on any river fully utilized, as is the Colorade N
River, our couniry had mo objection to receiving these walers the same as the other =
American users of the lower portion of the Colorado River, as long as they were of good -
guality for irrigation. . [Emphasis supplied.]

One of the critics of the treaty in Mexico, Lic. Esqmvel Obregop
president of the Academy of Jurisprudence and Legislation, offere
seven reservations. Reservation No. 5 read as follows: oL

The United Btates undertake that the waters delivered to Mexico from the
Coalorado River shall satisty, as to chemical composition, the indispensablé require-
ments for agricultural use, so that the lands which receive them may use them
(Excelsior, ‘August 9, 1045}, oo ) )

Replying to this demand for a reservation, Ing. Orive Alba said:

That was covered in the treaty when it spoke of walers for irrigation. _ No ons
would be able to sign a tréaty to give or receive waters of bad quality because -both
parties would suffer damage therefrom (Excelsior, August 10, 1945). -

Lie. Ernesto Enriquez, the eminent international lawyer, said,
with respect to this reservation.on quality of water, that he wanted it
noted that the treaty said plainly that they must be waters useful for
agriculture (El Nacional, August 11, 1945). :

The reservation was never voted upon. *

(2) CONFLICTING INTERPRETATIONS AS TO THE OPERATION OF THE
“BmXTRAORDINARY DROUGHT"”. CLAUSE

The Colorado Biver drought clause—The testimony of the negotiators .
. here and in Mexico likewise demonstrated that there was no real meot--
ing of the minds with r'esf;ect to the “extraordinary drought” clause
on the Colorado. This clause (art. 10) reads:
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In the event of extraordinary drought or serious accident to the irrigation sys-
tern in the United States, thereby making it difficult for the United States to
deliver the guaranteed quantity of 1,500,000 acre-feet (1,850,234,000 cubic meters)
a year, the water allotted to Mexico under subparagraph (a) .of this article will
bec1 redtéced in the same proportion as consumptive uses in the United States are
reduced, : :

The Rio Grande drought clause in the 1844 treaty.~—This differs from

. the drought clause on the Rio Grande, which excuses the Mexicans

in the case of serious accident to their “hydraulic system” (not their
irrigation system) making it difficult for them to “make available”
(not deliver) annually the ‘“run-off of 350,000 acre-feet’” (not ‘“from
any end all sources’), which is the “minimum contribution” (not the
‘“guaranteed quantity”) from the Mexican tributaries. In such event
any deficiencies existing at the end of a 5-year cycle ‘““shall be made
up in the following 5-year cycle with water from the said measured

tributaries.”

The drought clause in the 1906 Rio Grande treaty.—The Colorado
River clause differs also from that in the Rio Grande Treaty of 1906.
The American Senate committee report om the 1944 treaty says

(p. 8): \

In the 1906 convention the reduction of deliveries to Mexico is bdsed upon the
reduction of deliveries to lands in the United States rather than uvpon a reduction
of consumptive uges in the United States, ag in the present treaty. This change
in the basic factor was made at the instance of the negotiators for the United
States, in order to take care of situgtions where waters are not “delivered’” in the
technioal sense, but where, nevertheless, consumptive uses must be curtailed
during periods of drought.

The American interpretation.—'The American negdtiatofs of the
1944 treaty explaining this Colorade River drought clause, tesfified

(pt. 1, p. 106):; :

Senator McFarranp, Was there any negotiating at all in regard to setting up
and gpelling. that out as to what a drought is—how much water would have to
be on hand before it would be considered a drought? .

Mr. Crayron., No, sir, Any actual determination will be made here in the
TUnited States, because here is where the records are kept and here is where the
water is. However, I think in practical effect it would work out this way: We
have a measuring stick furnished by the Colerado River compact that obligates
the upper basin to deliver to the lower bagin in 10-year progressive series 75,000,000
acre-feet of water every 10 years. The drought, of course, would be. felt first
in the upper basin, That is where the rainfall and snowfall are primarily, and
the effects would be felt there first. If that represented sutch a drought that
they had to curtail deliveries to the lower basin, I would say that was a drought
within the meaning of the compact and that deliveries to Mexico would be dimin-
ished correspondingly. The drought does not have to occur simullaneously in all
portions of the basin. It iz sufficient if 7t occurs in any portion and results in the
curtailment of usage. [Emphasis supplied.]

Mr. Clayton, counsel for the International Boundary Commission,
and actual draftsman of much of the treaty, testified as follows (pt. 1,

Pp. 108): :

Senator Murpoer, The question I have in mind is this: Suppose that the use
of water in the upper basinqha.s to be curtailed over a 10-year period in order to
deliver to the lower basin 75,000,000 acre-feet, so that there is an actual curtail-
ment of the use in the upper basin—must there alse be a curtaillment of use in
the upper basin to supply that part of the water that goes to Mexibo?

Mr. Cravron. Of course, when you speak of any and all sourees, as far as the
obligation to Mexieo is concerned, it is immaterial where the water comes from.
If you are speaking about & curtailment in the upger basin as a result of drought
conditions, as ordinarily it would be, then, of coulse, there will be a eurtsilment
also of the deliveries to Mexico.
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“Part 1, page 109: . .

- Senator Murpock, I am not afraid of the periods when there is-a surplus.
The erucial thing in this treaty is the years when there is & drought: When there
is plenty of water, nobody cares; the question becomes academic. .But when
there is not enough water, then the question in my mind is who loses? Where
does it come from? How do we get the water down to Mexico? , ‘

Mr. Cravron. There is no obligdtion to deliver all of the allocation to Merico
when there is a curtailment of use anywhere tn the United States. The Mexican
deliveries will be curtatled, oo, [Emphasis supplied.] )

Mr. Tipton, previously identified, testified (pt. 3, p. 1084):

Mr., Tieron. In my opinion, sir, my interpretation of one condition-when the
“extraordinary drought’’ provision of the treaty would be invoked would be when
the upper basin wonld be required to curtall its uses in order to deliver its
75,000,000 acre-feet at Lees Ferry under the compact. , o

Senator Murbock. Is that your definition of “extracrdinary drought?”

-Mr. TreroN. That would be my persenal definition of one condition when the
provision would .be invoked. .

Senator Murpock. I think it is important to get that straight, Now, if I.
have followed you, whenever the upper basin has to curtail to any degree its
beneficial, consumptive use in order to supply the lower basin with the 75,000,000

acre-feet over g 10-year period, that constitutes, in your opinion, an extraordinary

drought under the treaty? ‘
Mr. Treron. That is correct, sir. That certainly would constitute an extra-
ordinary drought, in my opinion, . ’ -

Part 3, page 1985:

Senator WHITe. Was there any effort at the time the treaty was negotiated
by the negotiators—‘any -statement or effort by them-—to determine what is
meant by “extraordinary drought”? ‘

Mr. Treron. No, sir. :

Senator Warre, It was left wide open?

Mr. TirroN. It was left open. It was not discussed at great length, except
the point I brought out, that the criterion of reduction in use in the United States
should apply not only to the lower basin, as it does in the upper Rio Grande
Treaty, but that it should apply throughout the basin, . :

Part 3, page 1088: ,

Mr. Tiprow: * * * Senator Millikin asked two questions. His first ques-
tion was, as I understood it~—and I hope the Senator will correct meé:if 1 am
wrong—if there was no curtailment in the consumptive uses, but there was a
depletion of reservoir capacity, whether or not we could invoke this provision.
I said 1 did not, think so. )

.. His second question was this—that if, accompanying the commencement of
depletion of water in main stresm stora e, there also was a curisilment of use—
actual curtailment of consumptive use—hy virtue of a lack of water in the upper
bagin above our main stream reservoirs, whether or not under that condition
this provision ¢ould be invoked, -I said that it could be so interpreted. o

Senator I.a ForreTTa., But you wero not certain?

Mz. Trerron. .1 was not certain, = ‘ . *

Senator La Forrerre. One other thing that T got from this series of questions
was the fact that in the negotiation of this treaty, in whieh you participated, as.I
understand it, there was not very much discussion of this provision with. the -
Mexican negotiators. [ cameto the conclusion, therefore—-and if I am wrong, I wish
to be corrected—that this particular language in the treaty—this droughi-clayse
language—was arrived at without a full meeting of the mitids of the negotiators as to
what its actual provisions invelved, ) :

Mr. Tzeron. I think, Senator, that that resulted from this fact—

. Benator La FoLLetre, Is that true? Am I correct in that deduction?

Mr. TreToN: You are substaniially correct, sir.- o . :

Benator La ForLerte, Then, I might just say that it seems rather strange to
me—I have never participated in the negotiation of a treaty-—because, as;I see it,
regardless of your statement that you do not think it is very important, this 7s the
one clause in the treaty which could result in any diminution of water delivered to
Mezico under the guaranty and that, therefore, if, despite your conclusion that we
will not face that situation, it should oceur, it would be the one clause in the treaty
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about which more controversy, more diffieulty, and more friction between the two
nations might arise than was contemplaled vn the enforcement of the sliding-scale
provigion. I cannot guile understand, frankly, why there was not a Jull, meeting of
the minds of the negotiators, or at least an understanding between those who did
negotiate it on the E?art of the respective countries as lo exactly how this drought clause
would operate. [Emphasis supplied.] ’

Part 3, page 1089:;

Senator La Forrerrs, -Is th-re a full agreement and meéting of the minds on
the part of the American negoviators of this treaty as to exactly how this clause
will operate, beecauge I have heard’ you interpolate in many of your answers,
“in my personal opinion,” or words to that general effect? ‘

Mr. Treronw. I will angwer you, Senator, in this way: This hag not been dis-
cussed by the Amerfoan negotiators in the detail it has been discussed here.

Senator La Fortmrre. Do you mean that the langiage was proposed and
egreed to without the American negotiators having an understanding of exactly
how it would operate, if and when it was invoked?

Mr. Treron, Not in the detail it has been discussed here.

Benator La ForLetre. I did not ask you about the detail, but was it disoussed
sufficiently to the point where you knew exactly how this was going to be ihter-
preted from the standpoint of the negotiators of the treaty for the Ugnited States?

Mr. Treron, I cannot speak—it was discussed; yes, sir. ‘ ’

Senator La ForLLErTe, Was there any difference of opinion among the American
Degotiators as to how it would be interpreted and how it would be invoked and
how it would be operated.-if it was invoked? ‘

My, Treron. I Eesitate t0 say thsat there was a consensus of the negotiators
that it would be invoked when curtailment in the upper basin was caused in order
that the upper basin might make its delivery at Lees Ferry. That was discussed
as one criterion. 1 would hesitate to say, Senator, that there was a consensus of
the American negotiators on that basis, and I would not say there was not con-
sensus, That condition would be a most unfavorable interpretation o the United
Stales, and, in my opinion—my personal opinion—that would be a mesasure which
oould not be controverted, - : :

Benator La Forrorrs. I understand that that would be one. criterion, one way
to measure it; but J must say that it does strike me as rather sirange that this provision
got into the lreaty without a full undersianding on the part of the United States negotia-
tors ad to exactly what it meant, how it would operate, and when it would be invoked;
and, secondly, that that understanding on the part of the United States negotiators was
not conveyed to, fully understood by, and thrgshed out with those negottating the trealy
oh the part o Mexico.

Pa,rt 4, pages 1228-1229:

Benator WiLEY. As I iistened to your interpretation the other day, I got the
impresgion, that you have partially confirmed now, that “extraordinary drought’”
meant something different from what the average man would think it meant. -
But I call your attention to article X. Tt says:

“In the event of extraordinary drought or sericus mecident to the irrigation
system in the United States”—that is the way it s used—*“thereby making it

- difficult for the United States to deliver thes guaranteed quantity of 1,500,000

acre-feet a year, the water allotted to Mexico under subparagraph (a) of this
article will be reduced in the same proportion as consumptive uses in the United
Btates are reduced.” 0

Then, there must be not only, first, the extraordinary drought or serious
accidenﬂ, but there must also be something to make it difficult for the United
States to deliver? . o

Mr. Tieron. That is correct. . :
MSeina’g?or Wirey, With those two factors, we then begin to reduce the amount to

exico

Mr. Treron. That is correet, sir, In other words, the interpretation of the
word ‘‘difficult” is in the hands of the United States Commissioner, He can
determine that it is difficult if the upstream reservoirs are threatened with de-
pletion by reduction in ruv-off in the upper basin, It is within his diseretion to
make the determination of what constitutes extraordinary drought and as to
what constitutes diffioulty in making deliveries. -

Senator WiLeY., Yes; but it is not enough to have simply an extraordinary
drought; there must be also difficulty for our Government t0 deliver the quantity
of 1,500 before we can start to reduce? T
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‘Mr. Trrron. That is correct, : ) T

Senator WiLEY In other words, your theory is that these reservoirs, even if
there is an extraordinary drought up north, are full, and that they are full for
tth)ur%ose of taking care of the first allobment to Mexico? -

r. Treron. That is right, to enable the United States to increase her uses as
against Mexieo’s present uses. The eapacity required for stuch purpose however
will be minor, : .

Senator Hawkes, Mr, Chairman, may I ask a question just for my information?

The CEAIRMAN. Surely. ‘ ..

Senator Hawzrs. Iz there anything in the treaty that says what you have-
just said, and thatis, that our Commigsioner ean decide whether it is diffioult? I
have understood that there is not. I have understood that the Commissioners
have to agree on it. )

Mr. Tieron. No; I do not think, an extraordinary drought, sir. : g

Senator Hawxes. Can you refer to the thing that says that our Commissioner A
can decide it alone? - ‘

Mr. Tieron. I think the lack of saying anything would indicate that it is at
the discretion of our Commissioner. “As a matter of fact it is assumed at the
%resent time that the actual determination would be mada by the United States

ureau of Reclamation. - o

- o much for the proceedings in this country. Now let us listen fo
the report on the extraordinary drought clause given by the Mexican - B
negotiators to their Senate, - ) S

The Mewican interpretation—Ing. Qrive Alba explained the differ-
ence between the drouiht clauses on the Rio Grande and Colorado as

follows (Kl Universal, August 1, 1945; S. Doc. No. 98, p. 10): :

The differenice is the following: In the case of the Rio Grande, Mexico does -
not agree to deliver the guaranteed volume in all and each one of the years—
as, on the other hand, happens in the case of the Colorado River-—but Mexico
has the choice, aceording to the treaty, of giving the volume guaranteed in lesser
or greater annual volumes, if the annual guaranteed volume ig completed in eycles
of 5 years. This, which is benefieial for Mexico, because it gives Mexico great
elasticity in covering its obligations and which does not exist for the United
States, in-the case of the Colorado River, is compensated by the fact of having
to pay the deficiencies in the following eyecle of 5 years., On the other hand, in
the case of the Colorade River, in which the United States, as we will see, is
obligated to furnish us with exactly the volume guaranteed and ‘even with the
monthly distribution which our irrigation deinand requires, there would be no
object In having the deficiencies caused by extraordinary droughts compensated
by paying us the water in the following years, sinee we would not have any
place to store the excess volume of water from the abundant years to compensate
for the dry ones, while, on the other hand, in the case of the Rio Grande the
international sterage dams are there, . .

Answering objections to the treaty, Ing. Orive Alba had this to say:
Page 17:

4. That in a year of drought the treaty permits the volume guaranteed fo
Mexico to be reduced and that the treaty ‘only promises to reduce American
volumes in an equal proportion, which would be very difficult to carry ott’ ‘n
practice. A reading of the final paragraph of transitory article 10 shows that the
objection is completely unjust sinee the case is entirely the contrary. The amount
guaranteed to Mexico can only be reduced in cases of extreme drought and only if that
%]ntmogdénary drought should bring about the reduction of all consumptions in the

nited States. -

Lic. Ernesto-Ex}riquez, the expert on international law, was reported
as saying (Excelsior, August 8, 1945): :

Only in cases of generalized drought would the clause enter into effect in the case
of the Colorado River. With respect to'the Rio Grande, twe do not commit ourselyes to
let pass water in determined periods. For this reason, the fwo drought clauses are
distinet, and if either of them resulis favorably, it is ours. . [Emphasis supplied.]
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The unsettled question.—The question, in short, remains open: Can
we invoke the drought clause if the reservoirs on the Gila River
system are dry but those on the Colorado are full, and vice versa?

an we invoke the clause if the upper basin finds -dﬂiﬁculty in deliver-
ing the compact guaranteed quantity of 75,000,000 acre-feet, while
the lower basin reservoirs are full? %f the run-off is 50 percent but
the consumptive uses in this country are maintained by drafts on
‘storage which American irrigation has paid for, can deliveries to
Mexico be reduced? The Mexican negotiators seemed to have littie
doubt on this. Lic. Enriquez stated (%]1 Nacional, August 8, 1945):

Moreover, in these eages of drought there will be offered to us daily waters of -
the Colorado River by virtue of which Mexico has no need for storage works,

The great dams, such as Boulder and Davis, will serve to regulate the delivery
of the waters in the periods of low flow of the river,

8. FAC’I‘.ORS UPCON WHICH THE TREATY IS S8ILENT

There are two other blank spots in the treaty, upon which the
legislative history throws very little light:
(@) The existence of a surplus.—The standard by which existence of
a surplus is to be’determined, entitling Mexico to receive 1,700,000
acre-feet instead of 1,500,000, was left completely open by the treaty.
If the reservoirs are full but the run-off is below normal, what duty
rests upon the American Commissioner? It seems reasonably clear
that this is a matter which the treaty leaves to American determina-
tion, and the direction to the American Commissioner in this respect
ought to be spelled out by Congress before.it authorizes any compre-
hensive plan of development of the Colorado River Basin. o
(b) Discharge of return flow indo -Salton Sea.—The treaty is com-
pletely blank as to the quantity of return flow which the Mexican
water users may dump into the closed basin of the Salton Sea, thereby
drowning out lands of the Imperial and Coachella Valleys. This was
frankly admitted by Mr. Tipton to have been overlooked. The
American negotiators apparently regarded the matter as of little -
portance because only 45,000 or 50,000 acre-feet annually have been
flowing from Mexican lands into the Salton Sea. But this is because
diversions through the Alamo Canal have not exceeded 1,200,000 acre-
feet annually and, more important, because under American manage-
ment losses were held to very low levels. The treaty specifically
allows Mexico to divert without limit not only 1,500,000 acre-feet per
year, but “any other 3uantities arriving at the Mexican points of
diversion’ (art. 10}, and provides in article 17 that— ' ‘

The use of the channels of the international rivers for the discharge of flood or
other excess waters shall be free and not subjeet to limitatioh by either eountry,
and neither country shall have any claim against the other in respect of any
damages caused by such use. :

Are New River and Alamo River, through which Mexican return
flow drains into the Salton Sea Basin, “international rivers”’?

As to the quantity involved, it will be remembered that the Senate
Committee on Foreign Relations accepted the State Department’s view -
(report, p. 4) that return flow from some 3,000,000 acre-feet applied
in Arizona would yield over 900,000 acre-feet per year. If a like ratio
should apply to the 2,000,000 acre-feet which Mexico expects to divert
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and pump, the return flow into the Salton: Sea could very quickly.
become catastrophic. ' - S

The Mexican proceedings, quite understandably, did not agitate: -
this question in any manner. o S

IV. CONCLUSION

From all the foregbing, perhaps "the following conclusfo'ns can. be .
drawn: - L

1. THE WEIGHT OF THE TREATY'S BURDEN

The failure of the treaty to evidence g meeting of the minds either
upon factual assumptions or upon the language of the document, ’
coupled with its silence upon factors of vital mmportance, make it
impossible to assign any definite weight to the burden it impesss upon -
the waters of the Colorado River system either as to priority, quan- .
tity, quality, or the geographical distribution of the burden.

2. RELATION TO THE ‘‘COMPREHENSIVE PLAN" ON THE COLORADO

The comprehensive development of the Colorado River requires a -
more exact definition of the Mexican burden. and a clearer blueprint
of the administration of the treaty as a domestic statute. Until such
definitions are effected, and until the geographical distribution of the -
burden is determined by interstate agreement or litigation, the only. © -
safe assumptions are the most adverse assumptions. = o
_ The effect of the treaty on unbalancing the water budget is illus- -
trated in sharp focus by the analysis of the main-stream water budget .
-of the lower basin, prepared by Mr. Raymond Matthew: :

Waler budget, Lower Colorado River Buasin, matin stream cmZy

[Quantities in million acre-fest, to nosrest hundred thousand}

Total available water supply from main Stream. . .. ... 09

Less reservoir losses_ . ___ ____________ e mmmmem .9
- Net 8upply e e m e ————— 8.3
Demand, on supply: o : v
Nevada, Utah, New Mexico____ SR SV | N
Arizons (claimed by Statey _ . ____________ - e —————— 2.8
California (by contracts) ___._. e m————————— 5 4
Mexico (by treaty) ... __________ """ e m— L5
- o - T ——10.1
Deﬁeit_'..—..-.a_----—..'—-_q-._' ----------------------------- e 1. 8
Total available SUPDLY - el 8.3
Deducting Nevada, Utab, New Mezxico, and Mexico demands_..___._ ... Lo
Remainder for Arizona and California...____ ... _.________ 6.4
If California contracts satisfied, Arizona would have. - .o. .. - oo " Lo
If A%;ona'gets 2.8, California would have____.._.___ __ - " ""7°"m7" 3.6
vl . ;

Less than historic use before Boulder Dam was built.
Less than ITII (a) limitation’

- No sound planning can be done for new projects until the water
budget is balanced again in some way.
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8. LEGISLATION RECOMMENDED - )

- A number of questions left unsettlod by the treaty can be resolved
by domestic legislation. Indeed, the treaty’s silence on gome of these
points was defended upon that very ground, and the Mexican resolu-
tion of ratification, supra, the Mexican Sengbe—

refraing from congidering, because it is not competent to pass judgment upon them,
the provisions which relate oxclusively to the internal applioation of the treaty
within the United States of Armerica and by iis own authorities— .

etc. It seems imperative that thege blanks be closed by domestic
law before the circumstances, interpretations, and explanations re-
sponsible for the ratification of the treaty by the American Senate fade
tﬁo i'azl-l into thepast. Among the objectives of such legislation appear
the following: :

(a) Conl;]t%‘uction of Séntinel Dam, to control the floods of the Gila,
before the Mexican diversion dam is permitted to obstruet the main
stream of the Colorado. The Gila, not the Colorado, furnished the
flood which broke into Imperial Valley in 1905-06, and the building

-of the Mexican diversion dam recreates the danger of a similar disaster,

(8), Definition of the spheres of jurisdiction of the Secretary of the
Interior and the Secretary of State, now covered only by a transitory
interdepartmental memorandum. The majority report, in this re-
spect, assumes that works used only partly for treaty purposes will
be under the— o :

control of those Federal agencies which now or hereafter may be vested by domestio
law with such jurisdietion and control,

() Protective works and control of waste water.—The Secretary of the
Interior must be authorized to do what reservation (k) contemplates,
namely, assure the Salton Sea Basin from flooding by Mexican wasto
water. The one sure control is through the seasonal timing of the
releases from the storage dams under the Secretary’s control. o

(d) Standard for the determination of “surplus” or “excess” en-
titling Mexico to 1,700,000 acre-feet under article 10 (b) of the treaty.
Everyone, at least on this side of the border, agrees that this is & matter
for American determination, but by whom and how? -

It should be borne in mind, and the point cannot be oversmphasized,
that the guaranty of 1,500,000 acre-feet means a real obligation of
1,700,000 acre-feet, plus reservoir losses, before giving any considera-
tion at all to the “surplus” clause. This is for the reason that the
United States gets no credit for water delivered ini excess of the sched-
ule fixed by Mexico, but is charged with all deficiencies. ‘For instancs
if 8 heavy wind retards arrival of the ordered water at the border on
Monday by 500 second-feet (which is quite normal), and this water
comes down on Tuesday, over and above the amount scheduled, the
United States gets no eredit for Tuesday’s excess but is charged with

onday’s shortage. As g minimum, 200,000 acre-feet annually will
be thus thrown out of any accounting. Mexico, in normal years, will

got not less than 1,700,000 acre-feet and be charged with 1,500,000;

in surplus years, she will get not less than 1,900,000 acre-feet, and be

charged with 1,700,000, N : S
(e) Use of the All-American Canal Jor supplying such surplus—The

treaty (art. 15-D) assumes that when thers 1s & surplus,” additional
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waters will be supplied through the All-American Canal only “if such -

use of the canal and facilities will not be detrimentsl to the United

States.””. A domestic statute ought to vest authority in the Secretary.

ity

of the Interior to make that determination, and stipulate what sort of.

interference with the ri%hts of ‘the American users of the’canal, for
whom it was built and who in any event will continue to be dependent
on it for their existence, constitutes a “detriment.” ' :
{f) Determination of extraordinary drought—The majority report
on the treaty assumed that— S
The existence of a drought and the consequent curtailment of uses are purely

factual matters, easily determinable from the data accumulated by the interior

agencies of the United Btates, |

If this is so, Congress should desigﬁate the Interior Depa,ftment as
the “‘interior agency,” and give it standards to follow in making its . :

‘determmations. The conflicting testimony in Mexico and the United
‘8tates makes it clear that no one knows now what standards are to be
applied by these “interior agencies.” : '

" (9) Quality of water.—The American negotiators have made it so

clear that the Secretary of the Interior is not required by the treaty
to release water from storage in the dams he controls in order to jm-
prove the quality of the flow reaching Mexico, that COn%'ress- should
so provide, while. this testimony is fresh in mind, and before some
future Secretary, in the absence of congressional direction, adopts the

“equally clear and diametrically opposite interpretation reported by
the Mexican negotiators. '

(h) Provision for the acquisition of property.~—The treaty leaves to.
n, under its own laws, the problem of acquisition of the-

each natio

property to be taken for treaty purposes. The majority report said: -
Property in the United Btates, of course, must be acquired either by voluntary -

agreement with the owners or through condemnation proceedings. In such ‘pro-
ceedings, the courts will pass upon the necessity of the aequisition and the amount
of the compensation which should justly be paid the owner (p. 9). :

Reservation (b) to the treaty subjects the “powers and functions’

of officers of the United States to “statutory and constitutional con-
trols and processes.” The Mexican resolution of ratification disclaims

any interest in reservation (b). Thege statutory controls should be"

spelled out. : _ S , o

One of the blank spots in the treaty is the failure to say anything at
all about.the investment of several million dollars made. in levees
and canals in Mexico by American farmers who will continue to bear
8 bonded: debt, .8 mortgage on American land, incurred to finance
these works.” The United States, under the treaty, is to acquire the
headworks of this canal system, which are in the United States, and
it should properly compensate the American farmers for-the whole

canal.and levee system thus severed. This does not invelve any

relations or negotiations between Mexico and the United States. -
There are other provisions which should properly appear in legisla-

tion to.implement the treaty. ' _— ‘ o
No domestic legislation can cure the ambiguities in the Colorado

River Treaty with Mexico, considered as a confract; but domestic

legislation consistent with the official American:interprotation of the
treaty can and should clarify the application of the document s a.

domestic statute and fix the direction and course for the American
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administrators of American works affected by the treaty (primarily
the Secretary of the Interior). In short, domestic legislation can and .
should supply the omissions and resolve the ambiguities of the treat;
respecting purely domestic matters. Until such legislation is enacted,
the treaty fails of its proclaimed purpose of clearing the way for the
comprehensive development of the Colorade River, because no one
can estimate either the true weight of this first mortgage on the water
supply, guaranteed “from any and all sources,” nor the distribution
of that. burden smong the American projects dependent upon water
from these same sources,
@)




