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ABOUT THE AUTHOR

Harold W. Kennedy is fully qualified to speak as an

authority on policy problems and legal aspects of Cali-
fornia' s water problem. As County Counsel of Los Angeles
County for the past ten years he has been deeply involved
in the complications of the water and flood control
problem. Since 1933 he has represented the Los Angeles
County Board of Supervisors as legislative Representative
at Sacramento and has taken part in the drafting and
presenting of more than 500 bills which have become a

part of the statutory law of California.

In 1944 at the request of the late Senator Bradford
Crittenden of San Joaquin County, who was then Chairman
of the Joint Water Problems Committee, Kennedy drafted
the State Water Resources Ad of 1945 and presented the
measure to the legislative Committees, to representatives
of organizations and associations interested in water

problems.
As County Counsel, Kennedy is attorney for the .Los

Angeles County Flood Control District, ana the County
Waterworks District. He has served as chairman of the
Legal Advisory Committee of the County Supervisors
Association and is currently President of the National Asso-
ciation of County and Prosecuting Attorneys.

Kennedy received his legal training at the University of
California at Berkeley and graduated with an A.B. degree
in 1923 and a Doctor of Jurisprudence from the law school
in 1925. He took graduate work at the University of
Southern California and holds the degree of Master of
Science in Public Administration.
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lalong and romantic history of California thr. ds
of " gold" have vitally affected our history, economy and
welfare-the true gold discovered by John Marshall in the
mill race of Suiters Saw Mill at Coloma on January 24, 1848,
on the American River: the black gold discovered here in
Los Angeles by Governor Don Gaspar de Portola when he
camped on the site of the present Brea Pits on August 3,
1769, ( he thus being the first white man to discover oil in
California)l; and the God-given a~ d indispensable flowing
gold- water, without which man would 'perish.

W-A-T- E- R" i. thus tha big five-letter word all over the
country- and the lack of it has crippled our largest cities.
It is becoming one of the most, if not the most important
issue before the people of California today. The problem
challenges our unselfish interest, our best thinking,
our intelligent planning and greatest engineering
skill.

THE PROBLEM
The estimated population of the State at present is 12,

300,000 persons. In the next 25 years or byl980 there will
be an estimated populetion of 19,000,000 persons in all of
California.2 California contains 17. 7501000 acres of irri-
gable land, of which 6, 700,000 acres are presently under
irrigations.

It requires an annual average of three acre-feet of water

per year to irrigate one 'acre of land in most of the state.
and five acre-feet or more for the desert areas. An acre-

foot of water is the volume that would cover a one-acre

area to a depth of one foot. An " ere-foot of water con-

tains 43,560 cubic feet or 325,853. 16 gallons. At present
retes of consumption. one acre-foot of water will serve

five persons one year. Most experts figure the urban per
capita use of water at 180 gallons per day ( 180 g.p.d.).

The State has a mean annual runoff of 70,798,000 acra-

feat which indicates the maximum available surface waters.
This figure is considerably lower during dry-cycla years.
During the years 1927 to .1937 only 69% of the average
runoff occurred, or 48,850,620 acre-feet.4

In addition, California has available ( if we get our fair
hare from the Colorado River) an average of 5,000,000

I ..,....,. acre-feet per year from streams arising outside of the
state, principally the Colorado and Klamath Rivers." Un-

I derground sources furnish about one-half of the domestic,
municipal, industrial and irrigation water.6

J Competent water engineers, including State En-
gineer A. D. Edmonston, are of the opinion that if
l" Clllifornio Through Four Centuries," Phil Townsend H.~nno, ( Fllrror

Rinehard, Inc., 1935).
I

Estim8tes by Reseorch Department. Security-First Netionel B8nk of
Los Angeles.

IReport of WlIter Committee, Agricultur<'!ll Council of Colifornill,
June 10, 1954. .
Bulletin No. /, " Water Resources of Clllifornill," Stote Water Re-
sources Boord ( 1951/.

IS. T. H.uding " Bec ground of ClIlifornia Water lInd Power." 38
ClIJifornill l.,w Review 547 ( 1950).
Bulletin No. I, "Woter Resources of ClIlifornill," State Wc.ter Re-
sources Boord ( 1951).
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Report of W~ter Committee, Agricultural Council of C" lifornio,
June 10. 1954.

8Bulletin No. I, " Water Resources of Cc.IHornia," Stote Water Re.
sources Boord ( 1951).

Assemblr Concurrent
Session Chapter 211.

lOSixth Portiol Report by Joint Committee on Water Problems of CIloIi-
fernio Legisllllture ( 1953 Regular Session).

ar.! e state' s waters are conserved and. eO,a 2 t' 37Fin.. Many problems are yet to be determine. re,there will b. sufficient water to take care of pres- including finance ( an estimated I V2 billion dollars would
en' needs and future developments.' . ' be required) and the final determination of the route toAfull use and conservation of all the state' s waters pre- ! be followed.
supposes a solution of a variety of problems-legal, en- ' A consideration of the Feather River Project points upgineering, financial, administrative, and political. with emphasis the need for an orderly administrative re-

organization of a' new Department of Water Resources.DI~TRIBUTION.. 
Actually the State never has been in the water business be-Pr? b~bly the most v~xl~ g c~use of water problem , n Cal. 
fore. Mr. Samuel' B. Morris, General Manager and Chieffor",a IS the uneven dlstrlbu~lon of natural supp!y throug?_ Engineer of the Los Angeles Department of Water Power,out the State. About two-thirds of the supply, s found In
who is recognized as one of the outstanding water engineerst~e northern on.e. thir~ of the State,. where~s the c? nsump- in the whole country is authority for the statement thathon. for domestic, agricultural, and .lndustrlal uses IS great. " All existing large water system. are owned by local gov-est In the souther~ and. central. sec~lon~.8 .. 

ernmental agencies." In considering the Feather RiverIn .Southern CaI.fo~", a, the S/t~ahon " particularly acute. 
Project he . tated, " It should be made certain that the StateSt.udl~" have determined that with all the local water sup- will have the necessary machinery to build and operatep~les , n ~hat ~r; a fully developed and co?ser~ed, together the project [Feather River). Devising the most satisfactorywith Cahfornla s rights to the Colorado River In the amount
plan to do so is of the greatest urgency and should be underof 5,36~,OOO acr~-feet an~ually, ! he area south of the Te- 

study right now, while preliminary engineering surveys ar.hachapl M~~ntalns will stili require some. ,5,000,000 acre; 

being made. Before going further into a discussion of whatfeet of add,tlonal w~ter annually to meet Its fut~re need.; 
we should be doing about this plan, it would be of interestSh~ rtage of ~ vall~ble surface waters has. esulted In
to know the physical features of the Feather River and ofalarming depletions ' n our u!,derground. ba~lns. In so,,!e
the preliminary plans initially prepared by the Statecoastal areas the wells that ' n 1907 maintained a static
Engineer. . ."water level of 35 feet above sea level, have now d~opped Mr. Morris poinls ouf that there is much to be done into 9~ feet t? 100 feet below sea level. The re. ultlng hy. determining the best and most economic location for bring-raullc gradl; nt, ~r ground water table slope, ha. resulted
ing Feather River water to Southern California in that theIn salt water InvaS/on from the, ocean. ~ great many wells
preliminary route selected provides for conveying all of theh.ave cons; quently been aban~ oned. Drafts of ! hree
1, 773,000 acre-feet of waterfor use. south ofthe Tehachapihmes the Inflow are reported. Tn some areas. Log!cally to an elevation of at least 3, 375 feet and then into the Ante-these natural storage reservOirs sho? ld be replen!shed
lope Valley. As late as June 10, 1954, this outstandingrat~erthan depleted so that a sulliclent reserve will be
expert stated,available for dry-cycle years.

rw. face the challenge of Rnding an alternate route
PLANS AND PROJECTS that would cut the present planned pump lift to an eleva-

I. S I. b . . I d . d I tlon 3,375 feet to somewhere around the 1, 600 foot level.T? tate as aen mterm~ttent y stu YIn.9 an. p ~n- 
At the higher elevation, at fun capacity, it would requirenlng In the field of water use since the early mveshgatlon more than twice the firm power output of Hoover Dan tomade in 1878. In 1921 substantial funds were appropriated operate the pumps. This i. a big !actor In the coat of Feather

by the legislature to investigate the State' s water resour.. 
River water, which at the estimated. amount of $ 50 an
acre-foot under full capacity uae Will be expen. ive byces. The water sltuahon worsened and In 1929 enabling comparison with present suppUes. It ia too costly for

agrl..legislation for the development 01 the State Water Plan cultural. ule In the high de. ert areas south of the leha..was adopted. The Plan itself was presented to the Legis- chapl."
lature in 1931. Using the Feather River Project as illustrative it pointsExcept for the Feather River Project, the actual con. 

ur. 
the need for careful consideration of all of the propos-truction of the Central Valley Project, as conceived in a s and all of the sources of supply. It is inconceivable thatthe State Water Plan was done by the United States the many important decisions can be made at one and theBureau of Reclamation due to the State's lack of funds. same time or even as part of the compromised plan. A greatThe Feather River Project was finally approved in 1951, deal of time will be required to solve these problem. andand filings for the appropriation of 1, 773,000 acre-feet it is my view that we must adhere to the 100-year principleof water have already been made by the Department of that has had ' 0 much in making California probably the

greatest state in the Nation and has certainly kept Cali-
fornia counties strong- the principle of grass. roots and
local home rule government must continue to be applied
in solving California' s water problems. In order that I may
not be misunderstood I wish to make it crystal clear that
nothing presented in this paper is recommending an over-
all water authority that would transfer from the people and

Resolution No. 8, 1952, First Extroordinory
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MUi::1J' S. ..
th" JUly elected represe~tat~ves in the Se~a~e an"')!. e : 

a , sion of the Central Valley Project. Condru. n of
ssembly,the ~ nal determinatIon of the policIes and pollt- . such diversion raises many problems including quedionsIcal questIons Involved. . .. . 

as to acquisition of water rights and application of "countyltho~9h surveys, studies, reports. recommendations and of origin" provisions.
engineering plans are properly made by the experts, the
material to be gathered together and collated by a newly
formed Department of Water Resources under the direc-
tion of en able administrator, staffed with competent water

and prbject engineers, the final answers must always be
made by the representatives of the people in the manner

described.

By 1945 the need for a comprehensive reappraisal of
resources and plans was clearly apparent. In that year the

legislature under the fine leadership of Senator Bradford
Crittenden of San Joaquin County created the State
Water Resources Board through the adoption of the State
Water Resources Act (Stab. 1945, Chapter 1514) and

empowered it to make a complete examination of State
water resources. and to devise a comprehensive " Cali.

forniaWater Plan." The work of this Board is now nearing
completi.on and will probably be reported to the Califor-
nia legislature at the 1955 session.

IMPORTANT AND CONTROVERSIAL PROBLEMS
Colorado River

Continuous problems regarding California' s rights in
the water from the Colorado River arise. Since the Color-
ado River is an interstate stream, its flow has been divided
among. the seven states concerned- Arizona, Califo.rnia,
Colorado, Nevada, New Mexico, Utah, and Wyoming-
by interstate compact. The compact was signed in Novem-
ber of

1..
922. In addition a treaty with Mexico [ United

States Treaty Senate No. 994: 59 Stats. 1219 ( 1945)1 re-

serves to that country 1, 500,000 acre-feet per year ~rom

the Colorado River; .
A great deal of litigation has arisen regarding the in.

terpretation of the compact, most of it between Cali.
fornia and Arizona. The controversy over definition of
IIbeneficial consumptive use" of water, and surplus water,
the method of figuring evaporation losses from lake Mead:
and in particular, whether Arizona is to be charged for
water from the Gila River, has continued for 32 years.

A California is very much concerned also about such Fed-
eral proposals as the recently defeated Frying Pan. Arkan.

1 sas Project, which would result in a diversion of Colorado
River to states other than Arizona and California.

INTERSTATE PROBLEMS WITH NEVADA,
ARIZONA, AND OREGON

Litigation is now in progress concerning water righft in
the Carson River and Little Cherokee River streams flow.
ing from .California into Nevada. A commission was ap..
pointed by the 1953 legislature to negotiate a compact
with Oregon regarding the waters of the Klamath River.

TRINITY RIVER

The Trinity River Diversion has been approved admin.
istratively by the United States Bureau of Reclamation as

6

SACRAMENTO RIVER SALT WATER
BARRIER REBER PLAN

John Reber and others have urged for many years that
a salt water barrier across San Francisco Bay be operated
in conjunction with the Central Valley Project, at a great
saving of fresh. water. The proposal raises problems such
as interferenc~ with flood controll navigation. national
defense, availibility of water and possible flooding of delta
lands.

SEA WATER CONVERSION, CLOUD SEEDING,
AND RECLAMATION OF SEWAGE AND

WASTE WATER
Sea water conversion. and reclamation of sewage and

waste waters are practical from an engineering standpoint
and using known methods. At present salt water conver-

sion is economically unfeasible although reclaiming sea
water should be explored to the fullest as a distant future
source of supply. The economic practicality of reclamation
of sewage, and the practical value of cloud seeding are
now under consideration.

Among other problems that must be solved are the
Kings' River Controversy, State acquisition of Central
Valley Project, allocation of waters of the Tia Juana River,
Feather River Project, recharging depleted underground
basins. finance. water pollution.

The mere recital of all of the above problems
and projects stresses again that there are many
decisions to be made and a great deal of work
ahead. By.simply listing the possibilities for future
sources of supply, possibilities for reclamation of
water and without at this time giving a priority to

any of them, shows how desperately Calfornia is
in need of giving cabinet status to water and how
very important it is to at least make a start by
firsf"puffing our administrative machinery in order
so one by one these problems can be presented to
Itle various official agencies charged with the re-

sponsibility to consider them, and recommend
priorities and methods of financing them to the
Legislature.

WHAT LAW CONTROLS
It is important to note that in general the dates are

free to adopt whatever legal policies they find appropriate
to their local conditions. As was dated in the case of
Peabody v. City of Vallelo. 2 Cal. 2d 351 at 365 ( 1935):

liThe oHltude of the Supreme Court of the United Statl!i:l
has been con. l. tent In leaving the que. tion of private
water right., which do not Involve federal or interstate
Intere. t, to the co" trol of local . tat. pollcle.. ( U" lted Stotes
Y. R.lo Grand. Dam and 11'''. Co., 174 U. S. 690 702 [ 19 Sup.
Ct. 770, 43 L. Ed. 1136], Hudson County Woter Co. Y. Me-

Corte'"209 U.S. 349,356 [ 28 Sup. Ct. 529, 52 L. Ed. 828, 14
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ca.. 560]; Stat. 0' Conn. v. Commonw. a/t. 0' .! Ir-O 0 213!'> Ath t d f d I .. -wr' tts, 282, U.S. 660, 670 [ 51 Sup. Ct. 286, 75 LEd. - ~ e ~ ta 8. an e era constitutions. as the" e of
602])." . deCISIons In thiS state. [ Stats. 1850, p. 219]

THE LEGAL ASPECTS The common law of England provided for the doctrine
The formulation of the above plans and others, and ~ut- of riparian rights, but there Were no specific common

ting them into operation, bringing them to successful fru- law rules that had ever been applied to the conditions
ition requires some knowledge of what can legally be uniq~e to west~rn United States. [" Riparian" means be.
accomplished. What is the legal framework within which long. ng. or relating to the bank of a river, thus a riparian
this State must work in addressing itself to this male of com- owner IS one who owns lands on the bank of a river or

plicated water problems? Constitutionally, how far can the. stream.]

Legislature now go if it. wants to as a matter of sound The miners were later followed by the agriculturalists
public policy? What are the equitable legal principles that who needed water for irrigation and it was inevitable
protect those who have vested water rights? What are that the appropriation systam and the English common

vested water rights? These things we must know, in order law rula of riparian rights eventually came into conflict.
to make progress in solving California' s water problems. The climax came in 1886. Earlier Henry lvIi11er and his

The evolution of the "' wof waters has gone hand and partner Lux, known llS lvIi11er and Lux, acquired a large
hand with the progress of the State, each stage being ac- amount of land in the San Joaquin Valley. James B. Haggin
companied by a restatement of such law in the light of and Lloyd Tevis also owned large holdings, llnd began to
new needs for water. [See Imperial Water Co. No. 5 v. construct irrigation canals up the Kern River from the
Holahird, 197 Fed. 4, IS, 116 C.C.A. 526]. lands of lvIi11er and Lux. The importance of the issue,

As observed by Chief Justice Shaw, and the wealth and influence of the parties centered public
flh. development of the -law [ of water] In California attention on the ease. The ease reached the Supreme Court

I. port of the hl" o~y of the development and growth 0' in 1886 under the names of Lux v. Haggin, [69 Cal. 255the state. The first Industry pursued here, that of placer ( 1886)]
mining, required the liberal us. of water to separate the

blgold from the soil, sand, and gravel in wfiich If wall im.. 
Proba y no case that ever came before the Supreme

bedded. It was confined to the mining region.. The latter Court of Ca.lifornia was more fully argued by more dis-
and more wid-:spread-Industty of agriculture require. stili tinguished counsel. In the longest opinion to be found inlarger quantihes of water to grow the annual crop., th d .. f th 5 C .trees, and vines to which the climate and the soil w.... 

e eCISJons 0 e upreme ourt extendIng 126 pages,
so well adapted. Th. recent use of water to produce elee- the court split 4 to

3.. 
The malority, in an opinion writ.

trieal-energy adds another' valuable use to ' hat element. ten by Justice McKinstry, declared that the rightsThe i~crea. e .in p~pulati~n and the corresponding increase of riparia., owners to the use of waters f_ thein the.. varlOu, Industries have produced Cl! demand for b . - 
0

water which hall taxed all possible source. of supply. The
a uu,ns. stream were paramount to those of the

controversies arising from the. e conditions have been appropriator, that this water right was a IIparcelll
taken, to the court and have compelled decision. upon of the land likened to the land itself.
various p~~ s.. of the law, of wa' ers. Our reports contain With a judicial recognition of 5 h sf' d ri...
more _deCISions on that . ubiect than any o' her/' [ Addres. . h . b . 

uc ve e prope, .,
prlnt. d In 189 Car. 'TY9-Y9Y 1922)]" " g ts, It acame obVIously apparent that such rights could

LEGAL. HISTORY not be taken without compensation. The policy of protect-
The gold miners who came to this territory in the sum- ing such rights is declared in our constitution and has been

mer of 1849 found that there were few streams, and most
adhered to throughout our national history.

of those. existing had little water. The land belonged to In.J 926 the State Supreme Court went so far in protect-
the United States, but the Federal government had no ing riparian rights .of any kind as. against any extent of
real control Over it. There was no real government no benefit to an approp" ator that publrc concern was aroused.
established law, and no authority. The rights of the ;" in- The historical case i~volve.d was that of Her,!,inghaus v.

e.rs were those of the possession, only, and such posses- 
South~ n Califo~n!a Ed,so~ Co. reportad In 200 Cal. 81

Sian was the sole foundation and evidence of their title ( 1926). The plaintiff, Hermlnghaus and others. owned
to land they occupied, to the water they used in mining. 18,000 acres of land !>ordering on the San Joaquin River.
and the gold they obtained thereby. Overflow from the river at annual flood stage naturally

Prior to the treaty with lvIexico in 1848, 
rroperty rights irri~ate~ this !and and deposit.e~ silt u,?on it. The Southern

were governed by lvIexican law. On Apr; , 3, 1850, the Cal,fornia EdISon Company deSired to .mpound and divert
legislature of the infant state enacted a statute adopting

s~ me of the water on upstream lands for generating elec-
the common law of England, so far as it was in harmony trlC power.

Justice Richards writing for the court reaffirmed the11 It IS Interesting to note that the above stetement from Chief Justice ' . . I f L ' H . . d 'Lucien Shaw is taken not from on official cose decided by the prlnclp es 0 ux v. agg,n, pomte out that the rights
Supreme Court of Colifornia but wos on oddress on woter low pre- U

Eminent counsel represented 0 thO . I d d Ed d F T dpared by Judge Show ond printed as on appendix to the Official " R V R d G
n IS

rase bn.
c u e war . rea.

foe~~;~$ of the California Supreme Court, 189 Cal. at pages 779
a: d Joh~ w. p~~lc;n~Jam: soF: ep;~ k, 

r~;

d
r~~

be~ re: hHa'i:~f~~tthS~
Respondent.
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invo&llwere vested property rights and conclude~~ t
ther~~~e the Constitution forbade the Legislature"Tr~m
interfering with it, as had been attempted by the Water
Commission Act of 1913. ( Stats. 1913, p. 1012). It was

clear that under the holding of the ease the right to waste
vast amounts of water in order to give some small benefit
to riparian lands was recognized.

Justice John Shenk clearly comprehended this, and in a

strong dissent pointed out the unreasonableness of the
plaintiff's wasteful use as a matter of law. It can be said
without fear of contradiction that in the whole history of
California there is no single individual who has contributed
more to the substance and development of California' s
water law than Justice John Shenk, the senior member of
the California Supreme Court. For it was Justice Shenk
who courageously wrote the dissenting opinion in the
Herminghaus ease and since that time by assignment of
the Chief Justice has authored nearly all of the far-reaching
decisions of the Supreme Court in the field of water law
since 1926. He pointed out that the enjoyment of all prop-
erty was subject to the police power of the state, and said
at page 128, .

UA more extravagant or wa. teful UI. of water could not
well be Imagined. Two and one-hall acre-feet of water I.
mar. than annually sinks into their lands. Th. balance I,
exce.. as to them and so far as they are concerned passes
on to the lea and I, utterly wasted. Thl. waste i. not only
contrary to Itatutory regulation but It works an Inlu. tlce
on the state, which I, endeavoring to conserve luch wat. r.

for useful and beneficial us. s by appropriator -under the
lawI of the . tate."

Public reaction to the shockingly wasteful doctrine of the
Herminghaus decision soon led to the enactment of the
1928 constitutional amendment that has been characterized
as " the fountainhead of California water law." ( 38 Cal.
Law Rev. 572). The new doctrine, usually referred to as the
ureasonab' e us.e doctrinell is found in Article XIV.
Section 3 of the State Constitution, adopted by the people
on November 6, 1928. The section reads as follows:

It .is hereby declared that becaule of the conditions
prevailing ' n this State the general welfare requlrel that
the water resource. of the State be put to beneficial. use
to the fullest extent of which they are capable, and that
the waste or unreasonable use or unreasonable method
of use of water be prevented, and that the con. ervation
of such waters i. to be exercised with a.view to the rea. on..
able and beneficial u. e thereof In the interest of the pea..
pie and for the public welfare. The right to water or to the
u. e or flow of water in or from any natural stream or
water course in this State i. and shall be limited to such
water as shall be reasonably required for the beneficial
u.. to be served, and such right does not and shall not
extend to the waste or unreasonable u. e or unrea. onable
method of us. or unreasonable method of diversion of
water.

Riparian right. in a stream of water cours. attach to,
but to no more than 10 much of the flow thereof 01 may
be required or used consistently with thl. . ection, for the
purpose. for wh.ch luch lands are, or may be made adapt-
altle, in vIew of such rea. onable and beneficial u. e.; pro..vided, however, that nothing herein contained shall b.
construed as deprIVing any riparian owner of the reason..
able use of wat. r of the stream to whIch his land Is

10

aarian under reasonab'. methods of dlver. ion

a..,O 0 21 t..!'\ or of depriving any appropriator of water to which he is
Hi lawfully entit' ed. This . ection shall be self..executlng, and

the Legislature may also enact laws in the furtherance of
the policy In this section contaIned."

The policy of restriction on the riparian rights enumer-
ated in this section Was not a unique development. As
Justice Shenk stated in Peabody v. Vallejo, 2 Cal. 2d
351, 365( 1935),

In adopting a policy modifying the long-standIng
riparian docti'lne of the . tate, California has done by can..
stitutional amendment what many of the western state.
have done by . tatute or court decisions. Of the . eventeen
western states, generally referred to as the Irrigation
states, nine now recognize the m.odIO. d doctr' ne of
riparian rights and eight have entirely abrogated the
doctrine of riparian right. aad recognize only the doc..
trine of appropriation. The nine are North Dakota, South
Dakota, Nebra. ka, Kansas, Oklahoma, Texas, Washington,
Oregon, and California, and the eight are Montana, Idaho,
Wyoming, Nevada, Utah, Colorado, Arizona, and New
Mexico."

The first case interpreting the new constitutional section

I was Gin S. Chow v. City of Santa Barbara, 217 Cal.
673 in 1933. In that ease, the plaintiff was a riparian owner

I on the Santa Ynez River. The defendants were the City of
Santa Sarbara and the Montecito County Water District.
Defendants were located over the divide and out of the
Santa Ynez watershed. The City of Santa Sarbara appro-
priated water on the river, and the plaintiff asked an

injunction against storing. impoun~ ing and diverting river
water and percolating water. The court found that defend-
ants' action left enough water for r.iparian owners' use. and
that defendant was only taking " storm, flood, and freshet
water.

1I

In holding that plaintiff's use was not unreasonably inter-
fered with, the court adopted much of the reasoning of
Judge Shenk' s now famous dissent in the Herminghaus
ease. At page 701 the court stated:

That the con. titutlonal amendment now under con..
slderation Is a legitimate exercise of the police power of
the state cannot be que. tioned."

Regarding Ildue process" under the Federal Constitu-
tion, the court pointed out (at page 705):

Furthermore, that court ( United State. Supreme Court)
has said that ' every stat. I. free to change it, law. 

gov..
erning riparian ownership and to permit the

approprla..1 tion of flowing wat. r for such purpo. es as it may deem
wise' ( citing ca. e.)."

The next ease in point was Peabody v. City of Vallejo,l 2 Cal. 2d 351 (1935) which involved an injunction against
the City of Vallejo, as an appropriator under a permit, from
storing any water of Gordon Valley Creek. Plaintiffs were

riparian owners who claimed defendants' 
r.roject perma-

nently injured their water supply. Various p aintiffs alleged
the normal runoff benefited them by depositing silt, washing
salt out of land, seepage into the land, and maintaining
the water table.

The court cited the new, at that time, amendment to the
Constitution- Article XIV, Section 3- and held:

I. That the riparian use for silting and removing salinityis an unreasonable use.

II
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one to play dos..ln..'he-manser. Th. . hor. proprietor could
ing land and never returning to the channel. enforce by Inlundton hi. bare technIcal right to havo the

3. That the right to percolating water ;$ also subject to natural flow of the . tream, even If h. was getting no . ub-
reasonable use. .'~ ntial benefit from it. Thl. canine element in the doc-

4 Th tth . t th t rf ... n. J. oball. hed."a

de appropr,a, ~r may use e s, ream, su

hace, ' od' He concluded however, at page 752 that,und~r9roun or perco a! 1n9 ~ ater, so o~g as t e an " .. .... 
public welfar., which requlr.. clalman.. to lacrile.having the paramount right IS not materially damaged. their benefits 10 broader on.. from a higher utilization,

At page 367 of the opinion, the court pointed out, does not nece. sarily require that their loss be uncompen-
liThe rule of reasonablene.. of use as a measure of sated any raore than in other takings where private rights

weiter rights has been applied by the court as between <<:, re surrander~d In,~he public Int. re~,t." . .

riparian owners. . . ; as between owners overlying an It IS clear that the reasonable use doctrine IS now the
underground water supply. . . 1 as between appropriator law of this state ~ s to flowing waters, and waters in

under..as between ~ verlyi.ng owne~s and exporter from
ground basins. Its development was inevitable in the

devel..an underground baSin to nonoverlYlng lands. . . 1 and as

f" d' h' h f hbetween riparian owners and overlying owners under the opment 0 a seml. arl state In w IC most 0 t e area
doctrine of common source of supply; . . . depends upon imported water for irrigation and domestic

Epitomized the amendment dodare.: 
use.

1) The right to the use of ,!"ater is limited to s~ ch water The Legislature has recognized and amplified the doe-as shall be reasonably required for the beneRclal use to
tr" t. f th W t C d Fb. served. InB In numerous see Ions 0 e a er 0 e. or ex-

2) Such right do.. not extend to the waste of water. ample, Water Code Section 101 adopted in 1943 provides:3) Such right doe. not extend to unreasonable us. or " Riparian right. in a atream or watercourse aRach to,
unreasonable method of use or unreasonable method of but to no more than so much of the flow thereof as maydiv~rsion of water. be required or used consIstently with this and the next

4) Riparian right. aHach to, but to no more than 10 preceding section, for the purpose. for which luch lands
much of the flow as may be required or used

consistently.. 
are, or may be made adaptable, In view of such reason-

with this section of the Constitution. able and beneRclal uses; provided, however, that nothingThe foregoing mandates are plain, they are positive, in this or the next preceding . edion ihall be construed a.
and admit of no exception. They apply to the use of water depriving any .rlparlan owner of ' he reasonable use of
under whatever right the use may be enjoyed. . . water of the stream to which hi, land la riparian u. der

When the supply ( of water) is limited public interest reasonable methods of diversion and use, or of deprl.,.reCluires that there be the greatest number of beneRclal ing any appropriator of water to which he Is lawfully
uses which the supply can yield." entitled."

The .court did not overlook the rights in prospective or Water Code Section 102 provides:
future l,Ises, saying at page 368: " AII water within the State Is the property of .he people

The problem now has thre. aspects: First after ex- of the State, but the right to the us. of water may be oc-

cluding all of the reasonable and beneficial ...;es present quired by app~ priatlon In '~ e manner provided by law."
or prospective ( considering in connection therewith rea_ Water Code Section 104 prOVides:
sonable me. hods of use and reasonable methods of div..... " It Is hereby declared . hat the people of the State hay.
Ion) to which the water of the stream are put, either under a paramount Inter. st In the u. e of all the water of the

riparian right or by prior appropriation, is . her. then State and that the State shall determine what wa' er of
wa' er wasted or unused or not. put to any beneRcial use?" the Stat., surface and underground, can be converted to
Emphasis added.) public u. e or controlled for public protedlon."

More recently decided was the case of City of Paso- Water Code Section 105 provides:
denav. City of Alhambra, 33 Cal. 2d 908 {I 949]. This " 1. 1. he. eby d.. la. ed . ha. . h. p. o.. ctlon of . h. publl.
ease involving several users of water from an underground i~t. rest in t~e development of the water resources of the

b .'. ffi h .. I f h P b d. Sta' e is of v... 1 cencarn to the peopl. of tlr. St... and thatasm rea Ims t e prmclpa 0 t e ea 0 y ease as to
the State shall determln. In what way the water of thereasonable use. stating: State, both surface and underground, ahould be developedIn California surplus waters may rightfully be appro_ for the greate. t public benefit."

pria. ed on privately owned land for nono;,erlying us. s, Water Code Section 1201 provides:such as devotion to a public use or exportation beyond " AII water flowing In any natural channel excepting sothe b~&in or watershed ( citing ca!ie~) . : . As betw.een ap- far as it haa been or Is being appUed to us~ ful and bene_
proprlato.rs, however: the ~ne first In time is first 1ft right, fleial purpos. s upon, or In. ofar as it Is or may be reason-and a prior appropriator II entitled ~ 011 the water h. 

ably n. eded for useful and beneRcial purposes upon landlneeds, up to the amou~t he has token In the p~ st, befo... riparian thereto, or otherwise appropriated, i. hereby d..a subs. quent appropriator may take any. ( City of San dared to be public water of the State and . ubJect to appro-Bernardino v. ~i' y 0.' Riversid., 186 Cal. 7, 26-~8)." 
priation in accordance with the provisions of this code."The latest case IS United States v. Gerlach LIve Stock Section ' 06 of the Water Code enunciates the State

Co,! 339 U: S. 725 decided in 1950 which. involved th~ right policy as to what is the highest use of water as follows:of inundatIon of grasslands and resulting absorphon of " It Is hereby declared to be the e. tabli. hed policy of
water. Plaintiff was deprived of such inundation by the eon- thi. State that the use of water for domestic purposes is
struction of Frient Dam. a part of the Central Valley Project. th. highest us,~ of water and that the next highest use I.

Th<; United States Supr.eme Court ~eld that p'~ intiffs were
fa. I~~~~~

y OF ORIGIN PROTECTIONentitled to compensatIon for the" loss. Jushce Jackson . . .
wrote the opinion for the court, stating at p. ge 751: A great deal of concern IS beIng expressed WIth reg. rd
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to . ction of the " counties of origi~." It is feare.~ t 00 21/je. guarante. that would permit i~ mediate & ion
allocation of water for future use outsIde these areas wIll of more water to areas of need, pendIng development of
lead to the deprivati~n of needed water rights in the are. s counties of origin, at. which time they ~~uld dem~nd ~eturn
where the water origmates. of some of that whIch had been origInally relmqulShed.

Present legislation is as follows: Such a policy or formula would place the ris~ of ma~ing the
Under Part 2 of Division 6 of the Water Code, the De. capital investment upon the area calling for the water.

partment of Finance is directed to appropriate water for That is, if ~outhern Cali!~ rnia needed t.he water t~ !he
prospective needs in development of a general water plan. extent that It would be wlllmg to pay for Its approp" atlon
Water Cod. Section 1 0500) Section 1 0505 forbids the and diversion for say 20 or 30 or 40 years, with the legal
Department of Finance from releasing or assigning any right of the county of origin to later cut off a portion of
appropriator if these would deprive the county of origin what was relinquished, the counties of origin would be fullyof water necessary for its future development. protected. This policy of course would involve careful engi-Another separate and distinct provision is found in Divi- neering studies to determine whether or not the use of the
sion 6, Part 3, Chapter 3, Article 4 of the Water Code water for the interim period, subject to later loss of such
Section 11460 et seq.). This provision applies only to the supply, would economically justify the cost of building the

Water Projects Authority relative only to the Central Val- canals and physical facilities to get the water to the areas

ley Project authorized by State law (notthe existing federal ofn~ed. However, it is not too fantastic to contemplateCentral Valley Project). The three sections involved read that 10 another quarter century,! erhaps less, a practical
as follows: and economically feasible metho of reclaiming sea water
Water Code Section 11460: will have been developed. At least, the need is greatUln the construction .and operatIon by_fha. authority of enough to keep working on the plan.

any proiect under the provisions of this part a watershed .
or area wherein water orlglnat.., or an area immediately ADMINISTRATION PROBLEMS
adlacent thereto which can conveniently b. sUl>>plled w!th If a student of government were to analyze the adminis-ater ther~fr~m, shall not be. de'!,rlved by the authority tration of water law in the State of California he woulddirectly or indirectly of the prior right to all of the water

b bl b' d I . 'reasonably required to _adequately supply the beneficial pro aye ImF?resse at first 5iI anc:e With, ( I) the fact
need, of the watershed, area, or any of the inhabitant, or that such an all-Important duty IS being performed by a
prop.erty owne~s therein." Division of the Department of Public Works, rather than byWater Code SectIon 11461: 

a Department of cabinet status; and ( 2) the multifariousIn no o~her way than by p~~chase or otherwise as pro- structure of boards divisions and commissions involvedvlded in thiS part shall water rights of a watershed, area, . 
h d" tr .' f I" I dd' : hor the inhabitants be imp~ ired or ~urtailed by the autho~ 10. t. ? a mIniS afron 0 water po ICle~. . n a 1~ lon ~o t e

ity, but the provisions of this article shall be strictly limited DIVISion of Water Resources under eXisting Callforma law
to the acts and proceedings of the authority as such, and there are fourteen State agencies involved in water prob-shall not apply. to any persons or State agencies." lems. They are: .Water Code SectIon 11463: (

I) Wo'. rProlectAu' horltyIn the construction an_d operation by the authority of ( 2) State Water Resources Board
any proiect under the_provisions of this part,. no excha.nge . ( 3) State Water Pollution. Control Board ( and nine re-of' the water of any watershed or area for the water of any gional board.)other watershed or area may be made by the authority ( 4) Department of Healthun Ie" the water requirements of the watershed, or area_ ( 5) Board of Healthin which the exchange is made are first and at all times ( 6) Staf. Soil Conservation Commissionmet and satisfied to the extent that the requirements ( 7) Department of Fish and Gamewould have been met wete the exchange not made, and no ( 8) Department of Natural Resourcesright to the use of water shall be gained or lost by reason ( 9) Department of Financeof such exchange." (

lO) Public Utilities CommissionThus, it is crystal clear and should be strongly ( 11) California District Securities Commission
emphasized, that future plans require that the ( 12) Stat. Reclamation Board
counties of origin be protected, both in their cur.. (

13) Colorado River Board

rent and pros ective needs. (~ 4) Klamath River Boa~ .. .P
Wh, le from the standpomt of organozatlon effiCIency a

WHAT IS SOLUTION TO PROTECTION OF more streamlined Department of Water Resources than
COUNTIES OF ORIGIN contemplated by already suggested legislation might beBased upon the legal doctrine that all of the water desirable, it is of more importance to maintain the integritybelongs to all of the people of the State. if the engineers of the several separate and independent boards and com-

are correct that properly distributed there could be enough missions that. have already been created by action of thewater for all the State' s needs, consideration might be legislature, because they are already thoroughly con-given to giving the counties of origin a guarantee along veriant with the responsibilities assigned to them.the following lines: By experience and after the expenditure of many hours
POLICY OF GUARANTEE TO COUNTIES OF ORIGIN of work by the members, engineers, statisticians, and law-

Possibly the solution lies in some type of legislative or yers these boards and agencies have a definite and accu.
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rate. precise knowledge of the problems assigneo 0 0 2141. f the seven organizations making up the Staide
them. By way of example, from the standpoint of Southern Water Problems Committee. .
California it would be e catastrophe to at this time or in the . Although the proposals vary in approach and in method.fnear future abolish the Colorado River Board which is in of organization, all are aimed at rai. ing water to a cabinet
the middle of a desperate fight with Arizona, Colorado, status, and to accomplish c1o. er administrative coordina-
the United States government and possibly other states, tion among the various boards, agencies, commissions and
to protect the allocation of Colorado River Water arising divisions mentio.ned earlier. '
out of the Colo~ado River Compact of 26 years ago. The It is ImperCltive that, in order to effectively turn
sa.m~ ca~. be said for some of the other ~ oard.s and com- the extensive existing and prepared plans from
mISSIons In the fields of endeavor placed on their charge. blueprints into reality, that California must first

put Its admil\istrative house in order. This should
be done at tbe 1955 session of tbe Legislature If
possible. Every effort should be made to write a
bill and get It passed so California can make a
start on solving tbe many difficult and controver.
sial problems related to water.

The need is also apparent for the centralization of the
construction of water projects under a reorganized Water
Project Authority. At present the Authority is composedof the Director of Public Works, Chairman, the AttorneyGeneral, State Controller, State Treasurer and the Direc-
tor of Finance. All of these officers are al; eady burdened
with the responsibilities of their offices and should not be
called upon to perform .such complex and important work
in ad~ ition. Senator Edwin J. Regan has proposed an

authOrity composed of full-time salaried engineers ap-
point~d by the Governor for ;terms of from 8 to 10 years.

1
Se~lous study ~hould be. gIven to such proposals with

the vIew to e.nact'ng .them onto law at the earliest possibledate without creating an autocratic State Water Bureau
or Authority.

Those of you who have followed the problem closelyknow that on the .recommendation of the Joint Interim
Committee on Water headed by Senator Howard Wil-
liams and with the assistance of the Legislative Counsel
there was prepared Assembly Bill 863 which would have
accomplished the cabinet status and orderly arrangement
of a Department of Water Resources. Assembly Bill 863
passed both. houses of the Legislature but did not go to
the Governor because he had indicated that he would veto
the bill. The reason was that the proposal took from the
Attorney General his exclusive power of representing the
State as legal adviser and in his place substituted an inde-
pendent State Water Attorney.

There were strong reasons given by the Interim Com-
mittee for including a State Water Attorney and some

equally strong reasons why the Attorney General should
retain his exclusive jurisdiction. This phase of legislation
must be carefully reviewed and here again the knowledge,
experience, and recommendation of the 35 official repre-
sentatives of the State-wide Committee on Water Prob-
lems will be valuable in reaching a proper solution.

By way of summary, from tbe natural viewpoint
of supervisors, citizens, and representatives of the

counties of origin" it must be said that it is one

thing to ascertain wbat tbe law of water I, In

cALIFORNIANS SHOULD BE ALERT TO INCREASING
CRISIS OF THE COLORADO RIVER CONTROVERSY
With respect to tbe long-standing and increas-

ingly complicated Colorado River controversy, tbe

people of this State must realize to a greater extent

tbon tbey now do tbat California is In a desperate
legal and political fight to protect its share of tbe
Colorado River Water.

While currently a part of the problem is in the hands of
the Supreme Court of the United States and thE> master

appointed by that court to ascertain the facts to aid the
court, ev.ary Californian who is interested in the future of
his State should be alerted to the political threat con-

stantly arising in Washington, D. C. As late as September
772, 1954, Congressman Harry Sheppard of San Bernardino

County, in an Associated Press dispatch, reported " that
spokesmen for several Colorado River Basin State. have
continued a slanderous and malevolent campaign against
water agencies and officials of California:' Congressman
Sheppard stated that officials of Colorado, Utah, Arizona,

Wyoming and New Mexico have for years " stormed Capi-
tol Hill with fantastic and costly water and power projects,"
such as the Central Arizona Project and the upper Colo-
rado River Storage Project.

It is clear, of course, that the approval by the Congress
of any such projects wou. Id seriously da.mege California'.
right to the waters of the Colorado River, waters which

afifornia must have. waters which we own under the
original Coloredo River compect, waters that the ME>tro-

politan Weter District and the taxpeyers of Southern Cali-
fornia have spent hundreds of millions of dollars to develop
and bring into Southern Celifornia in order to serve this
vast and ever-expanding industrial empire. .

It must bE> remembered thet the Colorado River project
is of great importance to all of California- South, Central,
or North. The tendency for people in the north is to think
of it in terms of Southern Californie only. Under the " legal
concept of most beneficial use" the more water from the
Colorado, the less will be needed from the river systems of
the North.

RECOMMENDATION FOR LEGISLATIVE ACnON
IN 1955

Proposels directed toward creating a Department of
Weter Resources are being prepared for the coming ses-

sion and will receive the careful attention of the 35 mem-
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calaia, recite the " doctrine of reasonable. n 0 214 !Lto . d for harmony, to emphasize over and ov. ain
but it is an entirely different thing to apply those' that California and all of its 58 counties including the
principles in such a manner that is entirely fair to counties of origin and the desert counties must stend and
the counties of origin. The uncertain factors of work together. It was even suggested by a spokesman for
course are at any given time to determine what the a county of origin that if anyone came from Southern Cali.
reasonable and prospective needs" of an area fornia to " steal our water' despite the established legalwill be. They too may become centers of popula- doctrine of " reasonable use" that the Vigilantes of the

tion. They too may attract new industries with 1850' s should be, re.established and deal summarily with
their consequent needs for large amounts of water. such " water thieves. 1I

It is easy for those of us who have built on the edge of a Of greater alarm was the whispered suggestion that as
desert and having no water or little water to readily far as Northern California is concerned it would be better
accept the legal doctrine of reasonable use. At this point off if the State were severed and the seven Southern coun.
the human factor becomes important and we immediately ties left to their own resources in developing their water.
enter an area of controversy. _ . There are many supervisors from the mountain counties,

By way of .assurance to our colleagues. the supervIsors from the Mother Lode, from the Sacramento and Sanwho represent the counties of origin, and in behalf of my Joaquin Valleys who over thelears (some of you for twentyclient the great County of Los Angeles, I would like to years and more) have worke together for the best inter-
point out that to my own knowledge during the 21 years em of all of California and as I have said I believe thatthat I have been attending sessions of the California Legis. Los Angeles County has played its part and made its con.lature as a legislative representative for my county, the tribution toward a strong and united California. Certainlyfact is, and the record speaks for itself, that the Board of there is no official representative from any county in Cali.
Supervisors of the County of Los Angeles has b?en mind. fornia who would give encouragement to such a proposalful of the needs and the problems of other counfles. In the of severing Northern California from Southern California.several hundred bills which we have presented to the Cali. Thi. state-all of it":"'must and will work together.fornia LegiSlature since 1933 proposing legislation in many A. the California poet John Steven McGroarty said in
phases of public law- taxation, special assessments. public IlCalifornia, Its History and Romance":

wt;!lfare. allocation of gasoline' taxes and highway fund. '
lfhe tide of power ever . hlftlng thr..subsidies for the building and maintenance of .tubercular The countless ages'of the world,

hospitals, all types and kinds of 9r.ants in aid from the state; Now to 'ryr. and now to Carthage,
with studied concern we have sought for a measuring stick Again to Britain and again to Gaul,

d f I h Id d t I t t th b . The . teel leviathan. of the o. ean.an a ormu a t at wou a equa e y pro ec e aSlc
Dimming the glory of the Phoenician

requirements of small size counties. medium size counties, With hi. first Ii"' e ragged . aU _
as well as the counties with the concentrations of great ' his tide of power .h' lts now to the

population. Western Shore. of America."

A number of years. ago this great state was distraught California thus faces the awakening orient with its count.
from Oregon to Mexico over a proposal sponsored by less peoples, and its undreamed of and undeveloped wealth.
liberal groups in population areas proposing that the Cali. And, in the days to be, shall outrival the achievements of
fornia Senate be reapportioned on a population basis. aU the past as she sits in queenlt sway upon her golden
May I say with firmness and with proper modesty in be. tl.ronfil of greatness and content.
half of the County of Los Angeles, and to refresh your In 1911, John Steven McGroarty wrote this poem about
memories, that if Los Angeles County was greedy for California which, viewed in the light of today s problems,
political power, that if it was thinking only of Los Angeles presents a challenge to us all:
County- its problems, its people-that it had an opporw " Days rl.e that gleam In glory,tunity to not only have 31 votes in the Assembly but it Days die with .unset'. breeze,
had an opportunity to secure a reapportionment of the While from Cathay that was of old
Senate on a more nearly population basis. To its credit Sail countle.. argo. les,

Morns break again In splendorunder policies directed by its Board of Supervisors, O'er the giant, new..born We. t,
the County of Los Angeles officially opposed such But . fall the land. Ood fa. hlaned.
reapportionment, went on record against it and Ifl. this land Is the be. t.

joined in defeating the constitutional amendment
that had proposed it.

As I have gone up and down the State, the mounting
crescendo of impending crisis in solving the water problem
has been impressed upon me. Some harsh things have been
said and some of them reported in the press. Reference
is made to these not to incite controversy but to allay it,

Sun and dews that kiss It,

Balmy wind. that blow,
The star. In clu. tered diadem.
Upon It. peaks of .now;

The mighty mountain. o'er ir,
Below, the white . eas . wlrled -
Just California IIretchlnll down
rhe Middle of the World."
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