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STATEMENT OF THE CHAIRMAN

MARCH 1960.

To the Members of the House Oommittee on Int<Jrior and Insular

Affair.,:
Subse~uent to the hearings before the Irrigation nne! necla~lation

Subr.omlllittN~ last. .JlIly uud Augnst. 011 the nllm~I"OUS bills IIlvoh'.

ing Federal, State relations in tho field of w" ter nghts, 1 asked our

committee cOllllsel, . Mr. T. Richard ' Vitll1cr, to make u. background
study of t.he problems involved in this Ie.gislat.ion nnfl to de-termille,

jf possible, how far the Congress could go in pro\.idill~ for adminis-
trn.t.ioll by the States of ollr Nation' s water resources wit.hout en-

dangering OUI" national needs with respect to such reSOlll'CeS, In

other words, it, is deal' that our problems arise principally because we

have n. system of dual l.:ontrol of the Nflt.ion' s sir-eHIllS and I wanted
to know"jf there was some way we could c1e\'e-lop fI. reasonable- ar:com-

modation of Olll' tli\'cl'gent. State filld Nat.iollul needs with respect to

the administ.,'atioll of ollr streams.

Mr. Witmer devoted much time during t,he adjournment period to

t.his assignment ami has IH'e-pnred the report. ftlld the suggested legis-
lat.ion which m"l' included herein. Ilis discussion of t.he uackgl"Ound
Bnd the proulcl1Is involved in currenj. water rig-hts legislation is the
most understandable treatment of this subject I have seen and I be-
lieve his report will be helpful to members of the committee. I be-
lieve also that the sug-gested langufige for inclusion in a bill merits
the st.udied consideration of the l.:ommittee alonA" wit,h its cOJlsidera-
tion of the bills presently before. it together with the testimony on

these bills heard lastyca.)' and printed as Serial No. 9.

In addition to :Mr. '\Vitlllcr"s report, t.here are also included in this
document two carefnlly prcpared papers on the snbject of Fcdernl-
State relations 011 water rights which were pl'esentp.d fit the lf1rl!) nn-

nUll) meeting' of tho Nntionfll Reclflma.t.ion A~sociation. On(\ is by
Hon. Perry ' V. Morton, Assistant. Attorney General of the United
States, and tbe. other is by Federal District. ,lndge lIat.ficld Cl,',lson,
former Umh,,' SecretaI'}' of the Interior. These t.wo papers weTe pre-
pared for the, speciHc plll'pose of sctt.ing out two dilTerellt points of
view on t.he :;tdministration of our wah~I. I-esoUrGes.

As you kllOW, the Irrigation and Reclamation Subl'ommittee bas

completed hen-rings on the water l"ghts \ egis\ ntion. The ~mbcommit-
tee is now in " position to c{)nsider and develop language for inclu-
sion in n. bill. The mateTial in t,his document IS furnished you with
the thought that you will wn.nt t{) study it, along with the printed
hen.Tings, prior to the time the subcommittee, and subsequently the
full committee, schedules action on the legisln.tion.

WAYNE N, AsPINALL,
OluJirman, H0U8e Oommittee on Interior and Ifl8'Ular Affair..
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FEDERAL WATER RIGHTS LEGISLATION

FEDERAL WATER RIGHTS LEGISLATION- THE

PROBLEMS AND THEIR BACKGROUND

By T. Richard WitmerO)

INTRODUCTION

For a numner of years, bills have been introduced in Congress to

declare, reform, clarify, ameud, mouify, confirm, or rcstate various

proposItions of law having to do with the use of tho inland waters of

the United States by the Federal Government and its licensees and

wards. The House uills t,hat have bcen introduced include the follow-

ing:
82d Congress: H.R. 5735 ( Engle), H.R. 5736 ( Budge), n.R.

7601 ( Bndge),
8:3d Cong,'ess: H.R. 007 ( Budge), H.R. 8624 ( D'Ewart).
84t.h Congress: H.R. 741, H.R. 3404, H.R. 6147 and H.R. 8325

Ilndgo), H.R. 8347 ( Engle), H.R 8., 60 ( Young), H.R. 9489

Thomson of "' yoll1ing), H.R. %05 ( Dawson of Utah), R.R.

10873 ( Coon).
8" th Congress: n.R. 2211 ( Rudge), H.R. 5871 ( Dixon).
86th Congress: fLR. 12:34 ( Iludge), H.R. 2363 ( Thomson of

Wyoming), H.R 4567 ( Aspmall), H.R. 4604 ( Pfost), H.lt
4607 ( Say]or), I-LR. [,,,55 ( uogers of Texas), R.R. 5587 ( King
of Ut" h), H.H. "Gl8 ( Dixon), H.R. 57] 8 ( Morris of New Mexico),
H.lt. !\74R ( Gennt), H.R 6] 40 ( Udall).

These bills have taken nInny fo,'ms. SOllie have been b" sed on the

premisn thnt tho law llS it. is presently administered is nn uncon-

stit,utiollal invaRioll of the rig-Ilts of t.he States; ot.hers on the nssump~
tion t.llRt, though (',on" titlltioilRt, it ollg;ht t.o be different. from what it
is; still ofhcl'~ illl t.ho helief t.hnt it is In n stato of confusion and that

what is Iwelled if.; cllll'i lie.nt.joll.

Many of the bills have ueen written to apply to tho entire United
States;' ot.hers havo been written to apply only to tho .Vestel'n States.'
Ma.ny have be-en wl' itt..en broa,dly in terms of complinl\c.1) with loca.l
subst.ant.ive water law and wouhlrequire all Federal oflieers and agen-
cies to " proceed in conformity with the laws of [ the] States or Ter-

ritories wit.h regard to the control, nppropriation, use, or distribution
of water" or worus to that eUect; 3 ot.hers stress the procedural side

Counsel. Committee on IDterlor and Iosular Alfalrll. Rouse ot Repre8enh.tlTelll.
1 H.R. 513[) (ns reported) and M. R. 1691. 82d Cong.: B.R. 991. 83d Cong.: n.R. 141, 84th

Cong.; U. ll. 2211. l'I5th Congo i B.n. 1234, B.R. firsts:!, B.R. 5:i81. B.li. 6618, B.R. ti118.
ud H. Il. u148, 86tb eOnA'.

B.H. li13:i ( 8.8 Intrndueed) and B.R. 5138 82d Cong.. U.R. 8624 S3d Cong.. B.R.

21404:-, M. R. 

OU1J..
H.H. 8J25. B.K. 

8347,-
U.a. 81::00, B.R. 9.489, B.R. 9505, and B.R. i0813,

84th ConR.; H. Il. ~Ml1. 85th Conl".: J:l.K. 2303, B,R. 4:l67. B.R. 4604, B.R. 4607, ap.d
B.R. 6140. 86th C(lRg.

B.B. G'lalS and B.B. tine, 824 COD&'.; B.B. 8624:. 88d COIl&'. i B.B. 34.04. 8ftb COOl'.

1
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2 FEDERAL WATER RIGHTS LEGISLATION

and would r"'l".ire resort to State ndministrntive nnd
l'
udicinl bodies

for determinations of ri/(hts.' Some include Federn Power Com-

mission licensees iu the list of those required to conform to State

lnw;' others single out defellse installat,ions for special mention;'

still others omit (,hese pJ'OvisioJls or make exceptions in favor of In-

dians nnd Indian tribe.,,' Federnl flood cOlltrol operot.ions,' treaty
obligations with Canada amllllexieo,' or other types of operotion."
Some arc written wit.h an eye specifically to subordinat.ing the use of

water for navignt.ion to its other uses;
11 others make no express men-

tion of this problem. Some are drown primorily t.o eliminat.e claims

of right based on resCl'\' ations of pllblic lands for Fedel'Ol purposes;"
others bypass this questiou or covel' it by their brooder terms and do

not mentIOn it. specifically. Some make compliance with State laws

nonmandatory where the Unite,1 States is not, treated at lenst on 1\ par
with other applicants;" others fail to denl with this problem.

FOUR SUI' RE:\IE COURT DF.CISIONB

As is cvidcl,lt, there is grent. dhoersit.y in ~he scope nll.d contp;ut.. of

these bills. 1 he one factor that they ha\'c III eommon IS restrlct.lOn

of t he powers of the li"edC'l':\l ndminist.l'nt i," e ngencies and a correspond-
ing enlaWClllent, of the po\\'ers of the States o\'er what they now

nre,. ' rh~tever their tel'lllS, all or nearly all of them are imhcative

of dissatisfaction on the part of the;'. nuthors wit.h the conclusions

nrrived at. in one or more of four landmark decisions rendered by t.he

Sllpl'elll~ Comt. ov~r t,he pnst. 6U :yenrs.. Thrse. fOUl' drcisi.ong, to name

them ill chrollolllgwal order, are those III the cases of United States v.

B.io (; raJ/(lc Dmn and f1'rigation CO., 14 lll. illfer,q v, United State.s,'_
r,

Fir8! lown. lIydro-Electric' Goopemtive v. Federal Power G07ll.m.is-

8io1l-,lG and FedeJ'al Powe1' Comm.i8sion \'. Oregon, commonly referred

to as the Pelton /) aJn case. 
IT

lI. n. 71j!1] , 8~d COIII:'.: n. R. ! l97, sad ConJ:'.; II.n. 741, H.n. 8325. II.R. S341. H.R.

fl.!'",flll. II It. ! 14'l! 1, 1I. n. ! I:; O:;. nlltl U. H. IOAia. R41h Con!:.: H. Il. 2211 ond U. R. tiR71.

GtIL (' on):.: n. H. 12~H. 1I. H. 2: 1r,;t, JUt. ~:;;.5. II. R. !' i!'iST. n.R. 5618, n.n. :'i71f1, nnd RH.

i74". t'fjlh CUll'::.. III H. H. ,';~~. i. JUl. A:lH, lI.n. R500, 1I, n. D4S9, JUl. 050:-" nnll H. R.

10~ i:l. B"' h Cuu):.. tJl<'r(' I!'I F;I' f"clllc I'ro,' lslon for rl'nlO\"nl or !':UltB tD FcilC"ml (' ourtR whpl'f!

tho Unlled Stnte~ I!II n pnrt~.; Ihl' othN hills arc eitb('f illlent on this quelrtlon or prohibit
rt' mO'"lll.

H. n. ~~2a. II. n. E':Hi. II. IL f',:ir,o, lI. lt. !H.8f1. lI.n. 05(ll'i, and R. R. 10873, 84tb Cong.;

H.n. :'>871. ~: Hh CUll,!:'. : JUl. ~:in;\. 81ah Cflnc. 
b

H. n. :'",7:\;., JUt : 07:\.i. 1111. 1 Jl.ll. 7n! ll. R~ t1 (' nnl:'.; n.R. 997. B3d Con!;.: I1.n. 741. 84t

Conl:'.: Ir.n. ~:! 11, K:ith Con~.: 11. 11. 1::!~ 4, Rfilh r.OIli:.

TII. n. :'",S71, 85th Con~..i. n.H. ~: H;:~. n.n. 4M7, n.R. 4604, B. H. 4607, n.R. /jr;55, H.R.

5:J,fl7. II n !' ifil~. n.n. :i71l". 1!.It. :'". HH. IIIHI IUl. (\140. 8n.11I emu::,.
ILll: .<1~:O. IUL R:147. II. H. ~;. nfl. JUt. !l.Hi\), H. H. ! l:'".Ol'i, ontl H. n. 10873. 84th Cong.:

H.n. :;~71, "':-' lh CUIl,l::' : IJ. H. ~: lfi:l. fl1ilh (' nil!!.

JUl. ~1:!;;. II.H. , 1::.:147. 1I. 1t. ":; lill. II. H. 94."!). n.R. 9:10: 1. nml n.R. 10R7a. R4111 Con,lr.;

R. H. !' iF:71. S;, lh Cflllg'.: II.fI. :!: W: l. JUl. 4;' 117, II. H. 400-1. 1I. 1t. 4G07, H. R. [ m:;::;, 1I. n.

U5X7. II.H. ;, lil1'l. JUL 5718. 11.1t. : ij-1R. nod lI.n. ti140. 8G1h ConI!:.
0 n.n. 5:-:<71, fl.1Hh ConJ!:'. Dnd n.n. ::!3G3. 80th ConJ;". (Federal reclnmatl.?n projectl'l In

CNtain (' lrl' nnll.:!III1Cf'f4) ; IUL 4::1n7. JUL " fin-l, H. H. 4607, IIml u.n. 61-10 ( ony rlj::'ht [ of

tbf' Unlt,...1 Slnt"':;.1 to IIn\' qllll11t1t\' or water lIf4~ d ror Jrol'"ernmlC>ntnl purpo8el'1 or proj;Toma

at' 11m' 11m" from . Jnnui. ry 1, ] 940 to thp f'(I' ecUl'"e dntE" of tbll' Act.. nDd " noy right
or th,; floltl'd HtlltNI to 1I""lC> wlltf'r whleh I~ hE"r~nrter In1\'1ully InlUlltpd 10 the eXlC>rclRe

ot thf' l"x\' rP<lN' or o('C'f!f''1nrll.'' Implll"d nuthorlty ot dny prcspnt or ruturp Act or COOI:'Cf'RII

or 81111,.. IlVo' wltl'n !' Inch I"Ic:ht 18 Inltlnted prior to the acqulll!UoD by otbers of an1 tight

to m'" wlltl'r l' Ur!'lllnnt to Stnt(!; IlIw.")

1111. R. 8fi24. R.1d Conl:'.: n. R. 3404. H.R. 6147. n.R. A~ 23 H.R. 8347. n.R. 85M, H.R.

D489. II.R. orlO:;. onll R. n. 10873, 84t'h CODR'.: H.R. GB71, 85th CODI',; H.H. 2383, 86th

Coni:".
1 1I. n. l"i~71, 85th Cong.; J:(.n. 2363, H.B. "' 1S81, H.n. 4604, H.K. 4801, ~ 4 H.K. laO,

86th Con;:-.
l.S H. lt. lol:\ 2!:'i. H.R. S3n, B.H. 8(560, R.K. 9489, B.a.' 9GO~, n4 H.B. 10818, 84tb CODI'.;

B.n. 5S71. 8f1.th ConI!. .
u.174 U. R. 600 U8fJO\. . ,
11 201 U. R. M4 \' 008 .

28 n.R. llJ2 UH8. '.
If 8-1.0 U.'S. 43~ lOl"i5." 3-

FEDERAL WATER RIGHTS LEGISLATION

The first of t.hese four- the Rio Grande Ruit-was iustituted by tl!o

Department of .J liSt ice to enjoin c? nst,mction of a d!,m across tho RIO

Gl'ande in what waS then tho TerrIt.ory of New :Mexlco nlld to rest,;'n.I.n

the defendants from appropriating waters. of tl!at stream for UTI-

gation.
18 It was alleged that the Impound1l1g, d. verslOn, and use of

the wator would-

80 deplete Dnd pre\'ent the flow of water tbroug~ the chnnne~ ot said ri\'er b~l~W

8nld dam. . . " s to seriously obstruct tbe nangnble cap:1clty or the said r1\el~
throughout Its entire course from saill point at Elephant Butte to Its mouth.

The lower courts found that the Rio Grande in New Mexico was non-

navigable and dismissed the suit. The Supreme Court reversed with

inst,mctions to detenniue whether the defendants' proposed construc-

tion and appropriation woul<.l.-

substantially lIimlnlsh the nu\'igability ot [ the Rio Grande] within the limits of.

present Dlnignbility, uno If so, to enter n decree restraining those acts to the

extent that they will so lIiminish.
20

In the course of his opinion, Mr, Just.ice Brewer, s]Jeaking for the

Conrt, said that, while each State could adopt or modIfy the prevaIl-
ing rule of cont.inuous flow to snit its own needs, its power to do so

was subject 1.0 two limit,ations:

Fir~t, . . . in the ahscnr'e of specific authority from Congr(>~q n State ('nnllot

by Its legislation destroy the right of the United Sto'ltN., ns the owner of lanl] s

bordering on a stream, to the con tinned flow ot its waters; so far fit least as

may he llece~sal'Y for the lJenetlcilll U$('S of the go\"el'llll1cnt property. Second,

It is limited by the snperior power of the General Go\"ernment to secure

tbe uninterrupted nllvlgability ot all navigable streams within the limits of

tbe United States.
21

lIe t.hen pointed out that Congress hnd, on various occasions, sane.

tioned the appropriation of water for agricultural, mining, and other

purposes in accordance with local law and custom. Referring to the

acts of July 20, 1806," MI\rch 3, 1877," nnd March 3, 1801," rmd their

relat.ion to the navigat.ion problem, he said:

Obvioll~lr by these act.q, so fnr :IS they extended. Con~ ffi~ recogllizro nnd n~

s~ntell tll the npf) ro}lrintion of water in contra\'C' lltion llf the COllllllon Inw rille- as

tu cOTltil1\1on~ fi, I'W. Tn infer thl'refrolll thnt. COIl;:Te~ s inl(>n\ 1P1.1 to n,](' ns(> its

control over tll{' navigable !o;trenms of the country and to h'rant In nid of mining
InflllstrleH and the reclnmation of arid Inn! l!'! the right to approprinte the wnh'rs

on the SHurCffi nf navl~nble " treaTll~ to !it1H"h Jln E'xtent as to tle~trtlr their ml\'ij.:a-

bl1it..\.. if:! to (' arry those ~ t~'ltlltes be:rond whnt their fair iml10rt permit-c;. This

TIlp. RlIlt wnR n~ tnfl.lIy cnnlml'ncN! hy thlC> Dl"T"fl.rtmP.nt or , TlI!'Iflcp. IIdln~ lit filA rj>qUf'Rt

or till' StntlC> n" pllrtm,..nt " upon ("OmT"llIlot ot tbe l\I~xlclln authorltlelJ" ( 1 Hackworth,

Dif1('.r (II /fltt'nlfltiollal LillO ( 1040) riS4).
1- 174 U. S. nt ( j{)2.
WI ThIll. nt 7.10.
n Ihlll. At 70:l.
1:lIJ4 Rtllt. 2:-;::1. sec. 9, Rev. Std. 2330. 43 U. S. C. 061. Tbe t~J:t or tblg nct lEI ! let out

nlrff. lit pJl. J:t t.
E11R ~ Int. 3i7. ~('c. 1. 4:\ V.R. C. ::121. Cl'lmmonly known n8 thc Deflert l.nnd Act: ... . .

tb(' I'"I~ ht to th,.. 1181' of wnt\'r by th,.. )li'n:on 1'0 (' onllnctlnp: the ! lome. on or to nnv trnct

or flf";"Nt lnnd . . . Rhllll dPTwnd u)lon honn nile. prior apPT'l"flrlntlon; nnd !'Iuch rh;:-ht

Rhnll not ,.. x(',..f'rl the IImount nt wntf'r nl' tl1:1l1l'" npprollrlnt('fl, nno nfOC('<:!'Illrlly ul'pd for thl"

pnrpm:'" nr IrrlC'llflon nno r,...,..ll1mA.tlon; IIno nil Rllrplll8 wlltf'r Ol'",..r and nhrwe fHlCb nctunl

ftppl"oprllltlon 11m] m:... to,l::' pthl'!r with the ' l'"nt~t or 1111 lnkNt. rh'f'lrll. nnd oth,..r flonrCe!'l or

Wntrr flllPpl.v npon thfl' puhllc III nOR nnd nflt nll,' knlllfl'. !lllnll rrmnln nnd be hpld rrN> for

thl' npflroprlntlon IInll URe or the public tor lrrl):lltloo. mlnln,::- aod mnflurllcturlng purposp.
l'Iuhjf',.. t to fOxl/l. flnJ!:' MJ!:'ht....

2ft ~ tnt. 1101. Rec. 18, "' 8 U.B. C. 946: liThe rl.fl:'ht-ot-wfty throlll:'h thP. public lnnd.
and rmrrvnllonfil or the Uoltf'd Rtntl"8 11'1 hE'M'!'by .crnnted to anT ennnl or rlltch (' nmpuny

torml'd ror the pllrflofle or lrrlc:atlon and duly or~ ntzed under tbe- IIIWR ot ony ~ rntP or

Terrltnry . . .: Prollflfetf. Thllt . . . the prhlle~ he",ln Irrantffi " ban not be ('( In-

trnl'd. to IntPrrere with the eontrol or water for Irrlgatloo aod otlier purpollea under

utborll1 or thl" respeetln 9tnt" or Terrltorlf'll."

22M- 60- 2



r

4 FEDERAL WATER IUGHTS LEGISLATION FEDERAL WATER RIGHTS LEGISLATION 5

Jc~ lslntioll mUFlt he 11I1C"rpfc-fro in thf' lI~ht of pxlsUIl~ tnds-t1l1lt an through this

lUintll~ fL'J.,:'iIHl 111 the WC'~l w~ rC' f;ln'ams, Hot 1I11\' ignble. wllO:o:e wntprs could

Raft:>ly be
llpproJlrI3h.."(

1 for lIiinillg' nlltl agric' u1t.llral In" m:trll~. without !:'lOr10n8

Int('rferetu' l' with the' nll" i~ nhilit)' of thp rivt'rg into wlJich flw.<:;e wlIterg flow.

nd in ff'ferf'I1Cl' to nil tho~(~ (' RS('f.! of pnrf'ly loeal Illt4~rC'8t the olwlollR Jlurpose
of CnnJ,:'r~ s \\' f1~ to ~ i\'e it.'" n:o:!': cllt, RO for AS the puhlie- InndA were conc{,fllell, to

flny s,rstelll, nllhuugh in ('ont.rnvf'lltion of the ('UIIIIIIOIl lu\\' rule. which fK"rlllitted

the npproprintion ut those waters for legitimate industries. To hold that

Cf)n~ r('Ss. h;\' th('se nct.<:;, Illc:.tnt tn confer upon any St.ate the right to npproprlnte
011 the wnt.e-rs of the trlhllt.ary atrf'llmS which unite into n nllvigable wnterconrse,

and ~o lll~Hroy the na\';~nhility of thnt wnterc' O\1rBC In de-I' o~ ation of the Intere~ts

of nllthf' Itf'ople of' till" 1: l1itt't! :-;tntl' s, i~ n eon!'ltru(" tion whit'll C'nnllot he tolefntell,

It il:lltm~s the ~pirit of tllf' \t';,:-i.c;:lnlinn nnd C'lurit-- s the atntutc to the verge of t11e

lettpr and far hl'VOlltl wllflt lII\lll' r the eirculll~ tall('es of lhe en~e must he held to

IHlve- I)('(' n the illt't>nt of rOIl~ r('~.
tto

Finally, he pointed to t,he prohihition in section 10 of the nct of

September 19, 18!)U," ap:ainst " the creation of any obstruction, not affir-

mativelv authorized by law, to the navip:able capadty of any wate.rs,

in resp~cl of which t.he United St. at(l.5 has jurisdiction * .. *." This,
he said, " is a bter oeclnrat.ion of Congress" than thp statlltp.s r~lied on

by the clcfendants nnd " so far as it modifies nllY pri\'ilf'gcs or rights
conferred .by prior stat11tes * '" * must be hel<t"controlling · · *.":

n

It was enacte-d bv CongrC'ss ns " un exerciso '" * · of the power, often-
t.imes declared b~v this conrt, to belong' to it, of nat.ionnl control ovp.r

navig-ahle strl'fl1tl~ S ". * "'." 1' hol1,!:!'ll it is " urg-ed that the t.rue constrllC-

tion of t.his ad limits it,s opplieabilit.y to obst1'llctions in the na,. igable
portion of a navigable stream," this is not so:

The InJlg-u: l~ C is ge.ut' l' al, unci Illust be gi,(' n full scope. It I!=: lIOot n prohlhltlon or

any ( lh:-:rrudillll tf) the lluYigntion. hut nny ohslrnetioll to thp. nuYip:: lbl(' Nlp3dty,
anl1 nllytllill~. wherl~\'er t1(JIIP or howe'-er (] one-, within the limit:; of the jllri:<:dlc-

tIon of t.Ile CnitC'l1 Stutf'!=: \\"hie-h t('ncls to iI~ troy the n:t'riA"nhle (' np.1(" ity of olle

of the 1I:1,. I;:.1hle wnter:': of th~ Vllltt~(1 StntC's, i!'l witllln the tel" lII!'l of the prohiht-
tioll. Evidc' ntlr Congrt'ss, 11(' rreivillJ: tlmt tl1(-" tillH~ hall (' Olll€'- when thl" l!1' owing
IntNf'c;:tl': of C' OrllJltelTP 1"(>1I11i1"(,(] flint thf" nn,. k: lhl(-" W:1tl" rs of tlle 11llltNI Slntes

r.:honll1 bl" ~llhjN?tf'll tl) lh(-" tlil"l'('t. ('ill1trol or till' i\": ltioll:ll ( ion-'rllIllPllt. : lIul 1IUlt

1l0thjll~ ~hollll1 he! tlolle hy nllY Statl' t(-" ndiJl': to c1{';o;trf\;t that. IHlViJ.,:'llhillty wlthont

the explicit n~~(' nt of the Xntional GoVel'l1lllPllt, (' na("t(-"ll t.he ~ tntntf" In qn~ tlon.

And It wfluld he to hnproJlcrly I~ ore t.be ~ cOlle or thiR lnD.Irlmp: e to IImLt It to

thp nd!'l dom~ within the ,. ery limits of nn'. iJ:ntlon or (l nnvil;'nhlc str(':l.I11.-

lVillter.1f \". UlIitf'd Staff'!? is f. h(\ ~e('ond of the fOllr eases mentioned
ubO\'e. The prineipal ennrern nf t.he, port.ies 1.0 t,he ease wos whether
the. ere-nt.ion of the FOl't BelknRp Illrli~ll Hese-n'ation, ill accordance
with an :\ 1l"1' eCnl(-"llt. 'with the Gros Ve1lt.re nnd A~s.inihoinA Trihr.s in

Montana"; entitled the biter to the. use of water from the Milk River,

on which the, reservat.ion borde.red, tn (,he exclusion of white settlers
011 otlwr Jands in the vieinity which had fOl'merly been oeeupiud by t.he
Indians. Tho parties wel'e at oclds wit.1l Jl'spect to ,,,,hethcl' t.he major
purt of the lise, of water by the Indions had eOllllneneed earlier or later

than that of the while settlers, bnt no attent.ion was paid to t.his ill

tho opinion of the Court. It. rest.ed its decision, written by Mr. Justice
l\IcKl~

1lI1a.., 
Oil the circumstances surrounding the making of the

agl'C'l'JIIcnf:

The reservation was n part or a very mucl1 larger tract which the Indians had

the right to occupy notl use fiud which wus atlclluute for t.lle ilahits nnd wnuts

or n nomudic nud ullcivilized people. It was the policy of the Goveclllllent, it
was the d~sire of the Indinns, to cbange tho~e bauits nnd to become n pnstoral
and civilized PCOlllc, If they should lJecome Fiuch the original tract was too ex-

temdve, hut a sUlOller tract would be inndequate without n change of condi-
tions. '. rile lunds were nritl nnd, witbout irrigation, were practil'nlly 'falueless,
ADd yet. it is contcllded, the menns of irrigation were dclilJerntely giv('o up by
the Indians and delilJerately accepted by the GoverulIleut.1IO

This conte,ntion the Court rejected, It. accepte, l the conlrar)' conten-

tion t.hat the c.in'lIlttstlll1teS SUI'l'01I1Hling the making of the agreement
indicnted nn intention to pl'l!serve for the Indians the means of ac.:com-

plishing t.l1e pnrpose of t.i1e og....clllenL It rejecte, l, " Iso, t,he conten-
tion that t.he ndlllission of ,Montana to lhe Union SllhSt' QUC'llt to t.h~

agreement ami " upon an equal footillg wit.h the original Slates" de-

stro)'ed the illlplied reservation of woter for the Indians:

The power of the Government to resenoe the waters nnd exempt thplll from ap-
propriation linde-I" tbe ~ tate Inws is not denied, nnd coulll Dot he. The United
States v, Tile Rio Grallde Ditch If lrrigalion Co" 174 U, S. tiOO, 70:!; United States
v. n. rllflll.... IVS U. S. 3il. That the Government dill resene them we have de--
cided, Dud for n lIse whicb would be necess.arily continued tbruu:;h years. This
W3S d(lne Mny I, ]888, Rnd it woul<1 be extreme to believe that within fi year

Congress destroyed the rest-nation and took frolil the IudinllS the considera.
lion ot tbeir grunt, leaving thf'1l1 a b:lrreD Wfi!'lte--- took from them the IlIean~ ot

ontinuillg their old ball its, yet did Dot I{>Dve them tbe power to change to Dew

oDeR. ~
I

anll Its r:lrulncntlon~, consult Federal Indian Law, edited Horne ( U S Dl'pnrtment ot the
Intt"rlor, HI[",S), liG2 fr. . .

The "'.\"lunlng' ("Clllrt hns p.xprmtspd Ihe view In Me,.,.iU v. ni~hop 74 Wyo 2j)~ 310 f!
2R7 I' n(". ~ II G~ IJ, G~ I ( I9~:i). thot the 1ll<lInl Will/ en rule 1.!t not IlPpllcnhle in tllnt Stnt.eb~ CllllSP Cong-n'I'!'l. wlwTI ,\ -," omlne" WIU' IlcJlIllttf'U to thC' Unlc>n, weIll fllrthf'r tlHIIl " mere] y .,till ndmlt It on on l'quol footlllg wltll the r~ mnlntl('r of the Stotes" by npprovlng neon.
Mtlllltll11l whll'h dee'lnr~(1 aU l\'alE"rs to ht' " till' IlrrlpE"rt}. of the Stnt('." Till' COllrt weot on
to 8:1.' 1', lJowco\' c' r, Ihllt " Thc~ FC{lI', rIll Gtl\"ernmcllt hcll1~ In ab!'olute control theJ"Pl1t [ I.e.,
or the' YIIO'ln" J" e!'<cr\"ntlnnl, thl' l' p,)f'rIJI cOllrt!' nUIY holcl thnt the wntl!r rl.r:- ht", wprp Im-

I?]il~tll,t .r(':~rvp.,1 Dlltwltlll: tnTldllll.: tllc hrond Inng- lln/:,e contnllll' tJ In thl' net of ndmls.
ill/II . nil! C: II'Il', It " lwlllel hI' Iwll' ll, ( 11'111t willi th~ wutcr rlj::'lItfl tIt u white OWDt'r
ot In ( 1I1., tllnt ,,"c' r!' origin"]]). nn IIllJlnn lIt1ollllf'nt.

III :.!(I'j Il.S. nl r.711. JI" w milch wntc' r IE: r..s....n.{'d ( or n rl'~f' r\":It1on h'l tr.....pr....ntly an
Imporlant Illll' to.lloll. III rhl' Umll"l/rl ltlTJf'lltfll('/lt CamIllI/Ill i"tlPi". _tlp'. a, ! lOrl' ~!l. Ihl' conrt,
offer "~Iy! n: ( nt R31 t.) t1lllt the Winter. cnsc " dl'termll1t's the pllrll1l101l11t rlJ:"llt ot th~ In.

dlon!l to tlw U:<le of the wllter!;! . . . to tile extent r" ll.s011ll.hly nece~ S:lrv for tbe
p' urIlO!';('A of Irrll!:ltlon nnd fltock rnlflIng, find domf'stlc nnd other u!'eful pUrpMl"S'.. llnd tbnt
till' pnllcy of the Govcrnment ( I!I] to r(lllerve whntevE"r wnlC'r . . - Illny l;c rl' llsC-"l1nbly

Dc(,c"~> lr.l". !lot 0111)' for prl':<~nt m. c!'l, bllt tor future J" cqlllrement!'l," nlllrml'd Ih!:' Illwer
court II dl'crpe, whlel.J hred f'oJolned the defendnnt!:! from u(' pletln/:, the flow of the Ittrl'nm In
qUE"Rtlc. n bl'h. w : J:JIA! IIceonrl- fl'~t, ond Ilrovlded thnt " whl'nl' v(>r tlle need~ nnd rl'qlllrenlentsor Ihe eOIliP] olnnot ( or thi'! use of the "" nlers of Birch Creek - . . upon the reseT>lIt1on
J:eeed the nmolJnt or wnter rl'sened by the decree - . - tbe complnlnant mny npply tothl> c~ lIrt tor n hlodllll'nllon of the dl'("ree." Sce also the Eikecm nnd Hibner ("( ls('.~, eltl'd l~notp ...9, to the lI:lmc ptrect. ] n the Walker Rive,. eUI'e, Illpra note 2D bo\ven'r the eOllrt

o.. lthollJ,:h holdll1~ ( nt 3:.19 t,) thnt " there woos nn Implied reservotlon or wntl'r te; the extent
rl'llRonubly nf!Cf'j,;~nry to 8upply the needs ot the Indlll.lls" and that " the nrea. of trrlsnbleland Included In the rellrl'VotlOn Is not neees8nrlly the crlterll1n tor mell" lIrlng- Ihe omOllntot wntcr received," went 011 to moke .0. firm determInation ot the quontlty to which th!!'ywere entitled nOlI decreed to the Government tor this purpose 26.25 second-teet. On the
power of CongresR to opeD reserved WOolen to private appropriation under StAte law andot the Secretorr ot the Interior to agree to llmltnUoDs on the lIDJount ot water tbe IndIan

8erv.o.t10n wlI UlIe, lIee United State. v. Big Bend Trandt Co . uprG note 29. BlIer. v

8....' 
W'C",,,..,., upro, note 29; and United BlatN Y. "' Manum IrT;qaliOft. Dt.trict, 236 i". 24tb, 19M).

II 207 U.S. At 617.

z Ji4 () X nt 106f.
24; ~ I:tr. . J;j-L For further dl" eufllllon ~ee inJnJ, p(l. 8 f.
1 7-1 U.~. nt iOi.

u 1I. ld. nt 70S.
Hn till i"'d hy the net ot : Mn,. 1. 1888, 2!5 St&.t. 113, 133. Most ot thl! JndlrlD WAter rll!htB

cn:<(I!O hl1\' f' r~n> lv(ld nround frf'nty provisions. For exnmplc' s, fief! finite" BI,,'e. v. PfllC! e,.lt.

an:-, IT.!-l. ~:!i 119.'101; Con,."rl Int'f"/ltmt"lIt CompallY v. V' litetf State_, 161 Fed. 829 ( C. C.A.

lith. ] fIOS): ,(; 1..'1'("111 \.. [{" iter! 8r" to, 27:1 FC'd. n:~ ( f.'.C.A. Ofh. I!l::!l); Unilr.ff Stntrll v.

ehrfirt'. 101 F. 2d r,r,0 ( C.r..II. 9th, I!l. 1!J1: Unite" Rtrrtr:~ v. lIff/ncr. 27 F. 2/ 1 909 IO.C.D.
Idnho. ]! J:!,"). In V" UNI Rtal('lI v. Walkt'r Rh'c" Irrigation Dl,,'rlct, 104 F. 2d 334, :" 38

IC.C..\. 9th, IO: m). hot\evf'r. It WlIlI hl'ld thnt " A I;tntlltc or on F:xl'cuUve order "' l'tUng
aprert tILt. ri"sf'r\.otlon fin fhls calle, the Walkl'J" Rlvl'r. Yndlnn Rl'flervnflon, erentl'd No\.. 29,

lR!'i9, h). dl' prlrlmentnl Ilctlon) moy hI!' eqllntl.v Indl~ntlve ot the intent" to re~erve woter

and {' fllwll;y l' fficll.(" lou!O In dolo,::- 110. Rl'e nlllo Unlte,l lUate. v. Bi" Bend Trl1nltlt 00., 42 F.

SlIpp. 4:;0. - 107 ( D.C. E.n, WnRh., 19411. denlln.!:' with the Spoknne Jmllnn RClIervnUon,
eJ"e: lti"d bv F.xccutlve order ot Jnn. 18, 1$1.81, to till' Rome errect. Wltb thelle CnlteA, compnre
Unltrd 81111("1t v. Wfahhnan. 2~ O Frd. 277. 2R3 ( D.C.D. Arl'l., 1016), denlln.lf with tile Bnn
Cnrlos Iudlren Rellervntlon. to the efl'cct thnt the Winter" cOle " Is not fl.n autborlty thnt tbe

mere ereutlon ( ot 0. reservation) ~ x vi termini re8(!rV(!8 to the IndianA, or to the United

Stale!! for their benefit, the beneftclal ole ot an watera OOWID<< wltblo the releno. t10r:l.

Therl' tll no tr~nt{ rhzht ot thf' ]ndlanaIDyoh'ed In tbll eafile"; B1Ier, Y. ' Wa-Wa-Ne. B8 Ore&,.
81i, IGD Pnc. 12 ( 1D17), to the same etrect. For D. full dlseuseloD of the W'nler. doetrla8
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The basic isslle in First {owa flyrlro,Elealrie Oooperati1Je v. Federal'

Po'weT 00111.7ni.') 8io71., the third of the cases not.ed above, was whether 0.'

divcrsion of water from t.he Cedar River, !I navig:Vble st.ream in Iowa,'

could be elTecwd under !I Federnl Power Commission license without a

permit from the State. This in t.urn involved t.he question of the me!ln-,

mg and elfect. of scchon 9 of the Federal Power Act, the pertinent part'
of which reads thlls: '

f'Dch npl,!icnnt tor a license hereunder shall submit to the commlsslon-"

the petitluller'8'(' Olupll: lIH:e with the rNJIlII' CIIl(lllh' l of the Strite coliC' for : 1 Slate
l' erll~lt. COIllJtllaUl~l' with Slale 1" 1''1l1ircllIC'llls Illllt un' ill conlliet with Fl'tll'rul
rl'lIl11, n-'llIl'llts Il~ay well hhK' k tile J.'t'(ll'I' llllicl'lI~l'. For ('xalllple, cOlllplialll'(' with
till!. Stlllp rt'1111IJ"t' IIlCnt . . . ! lInt the walC'f of the Cl,tlnr Hiw.'l" nil hC' n'lllrllCll
to l,t n~ Iltr- 1l('.: I!.(' t-:t prll\:tiellhll! pl;l('c would l"t'dUt'e the Ilrujl'd tn rhe ~ 1ll: lll vile
winch I~ l'lnsslllcrl lJ,V tIll' Fl'dl~I' nl Powl'l' COllllllif-i~iOIl ns " lll'itlLc!' d(,~ jruhle 1I0r

ndt'1IUlI! C." ~ illlilnl'lr, t'OIllI, Ii: IUCt:.' with the l'llgill('criug' I'I' quin'llll' ut:-: of t!Jc.
Stllfe J"' Xl>l~ Utl\'l' COli IlciI , if lllhlitional to or tliffel'ent from the F'etlernl n'quire-
1~ 1~ lItfl,. lIla,~ wr' ll r('!,;ult ill dllplklltiOIl,<; of eXp(' llllitllr('~ tlmt \\' 011111 hlludicap the
tin,nnelnI ~~lI'r'('~ s ~ f tht. !) roje<'t, COJlljlIinlll'e with rf'IjUirerllC' llt!ol for a pcrmit
t1ldt I~ 1I'. Jt to be l:-s11f'(l IS II ) 11'0<.'(-<1111'(' so futile tllllt it ('llIl1l1)t be imlll1tecl to

Cnrll,,:
Te<;s III ' lIP lIhs('IIt'e of :]11 (' xprf'!o;s )l]'u\'isillll fOl' it ,""

hC\ a:llt.lIOI'~ of the F'cderal P(l\H')' Act, 11(' 'ri:'nt 011, knew how to dis.
tlllg'IIlSh hd.\~.l'ell those HI: lt,tC'l'~ \\"hieh they Wt' l"c ll':l\'ing to the :-)tate
nnd those whleh t;hey W('.I'('. tlll'Jllllg m'eL' to the Commission. In section
27 of the act., for IlIsl'anee, they distillct.ly 1'1' 0\'illed:
Thnt Ilot~ lin); hNl"ln eontnlnro shall lIe cOllstru('d . ns nffeC'ting or lut(' udin,:;' to
fitTed OJ' IIlllny Wfl~. to intel'fC're with the laws of the re!' JlPdi\"f' Rt: lt/;'s l"('lntlnc
to tile el.m.trol. :lllproprilltion, use, or (Jistriblltion of w:ller 11 sC'tl " i~ lrrignti,;n or
for 1II11melpnl or otiler l1S~. or fillY n~:ted ri~ht ncquil'('d UlC'rcin 11_

thllS employill/,( lallgllage similal' to that of ,edioll 8 of the Reclama-
tlOIl Ad of ] iJ02:

1.1) Sntisfactory evidence tllnt the applicant bns complied with the reo

quirf'llwnts ot the Inws of t.he State or St.!lt('~ within wblch the l)rOposed
projt!ct is to be loented with re~lled to . . . the appropriation, diversion.

aud nse of water for powpr purpos.cs _ . _.
n

The Commi" ion dismissed an applieation for a license on the ground
that thc applicant had not presented the evidence required, explaining
t.hnt it did Ro bee:l.lIse t.he validit.y of the Iowa laws was in quest.ion

and ehould he jlldieially settled before it, proceeded further." The

applieant. took the case to the Court of Appeals for (,he Dist.rict of

Colllmbia which sllstailled the Commission' s decision. The Supreme
COIlrt, re'"el'sen,

The Iowa laws in qllest.ion not, only forbade the eonstrllction of

any dam wit.hout a permit from t.he State's Execntive Council but

prm'ided, in effect, that the eoullcil should issue" pennit. only if it

fonnd, nmollg other thing-s, that. "any water taken from the stream

in connection wit.h the project [ will be] returned t.hereto nt t.he nearest

practicahle place" '" '" "'.
l"

In sllbstanee, t,he COllrt held that this provision in part,iculnr, Rnd

other prm' isions of Iowa law to which it. alluded more generally, were

inoolllpntihle wit.h \'Urions provisions of t.he Federal Power Act,

especially that. pro\'idingt.hat lieen" ed projects- '
IHlIl !If' ~nf'h fig in the jl1rl::nnt'nt of the Commls~ion will be best ndnpted to a

eOnlpre-hensil"e plan ( or Improving or de, eloplng n waterway or waterwnys lor

th~ U<=(!o or bri>nri>fit ot interi'ltnte or foreign commerce, for the imllro\"em{'nt ond

lltili7.ntion ol wnterpcm't'r rlevelopme-nt. and : tor other hpneftclal rmbllc uses,

In('llldin~ re-crentionnl purposes
IU_

and werc therefore snperseded -by the Federnllaw: th!lt. to the extent

that thev were snperseded section iJ( b) of the Federnl Power Act

did not re~uire '" showing of eompliance with them; n~ d that the~-

fore t,he Commiesion should have proeeeded t.o determme the merits

of the cooperative' s !lpplicat,ion for !l1icense. .

Mr. .Tnshee Burton, wrihng t,he mnjority opinion of the Court, s!lld:

To rNllllr(' tht' lX'titlonf'r to ~e-Cllre the ndllnl j::Mlnt to It of n State permit
llf'l. n ronditlon prl'cNlent to se('urlnl: n Ferlernllieense for the flame project

under the Fe-dernl Pow{'r Act would , pst. In the F. xE'!cutive Council of Iown a

ero pun-f'r OYf'r the Fedf'iI11 project. Such n veto power en~ ny could destroy

the f'ff'pr" fjl'"enf' s!': ot' the F{'(](>inl net. It \\"olllrl rmbordinnte to the control of the

StAte the " comprehem;;ive" plnnnl"", which tbe Bct provides sholl depend t1flOD

the ilufl!mri>nt or thf! Federnl I' ow{'r COmml1'lRlon or other representattves of the

Fcd~rnl Government.
p .

hc ~ fTl'ct of ~ 27, in prOh'c! ln~ state Inw.<; froll! ~ nl)('r:-('durc, is limitcu to
Ia\\;, flS to ~h? control.. i1lll'rOprwtlon, lise, or rlistrihution or water in irri::ntion

or or 1ll1JnI(: lpal or othri>1' USri>S of the samc nat\ll'C" It th('rdnrc has [ lrilllnr:r
if 1.10~ ex~ I~. I:-;lw~, reference to s\1ch prnfll'i~ tary rjght~, . . . There i~ nothing" i~1l(

n~).
lrn...]'I~ Jh to" 

sl,,''

c"J.:'e:-;t n br~ nrl{'r scope unless it be the wOI'cls " other ll!O;cs,"
I ,(' wC,)~( lJ'i. h.~'\\ t"~r" nr~' el)~ltllll't1 tn rights; of the Sfll1l(' nature:1:-; thnt relatingt t.he ll" e of. \~ ,Iter In Irl' I~: ltwll or for 1Il1illidpal plII' pII:-;('s. This. wal;:-O held in

on early ~ Ir-cISIl/ n by on rlistrict court. . . . wlH"re it W:i.!'l stntNI that " n I, roper
lIl~ trnr:lH~ Tl ~~ lh~ net requires t,hnt. the 'Won1s ' other nses' .<;1Inl1 he con.."trued

e~\1sdem ,C" 111('1 IS With the words ' Irrigntion' nnd ' municipnl'" (...\ lalJallla Pou;cr
Co, \'. GlIll j'OlCcr CfJ" 283 F. GOG. Glf))"S!I

Sed ion f), on the ot.her hnnd, " dot's not itself require tompliance with
nil)' State laws":

C
Ilq ~'e~erence to ~ t.nte ll1w~ is h;\' way ot sU,l{~e!'tifJn to the Ferlernl Power

nlJlIl,lI~SllJn ~ f !' llbJects n~ ro whicll tile COIumls:-;inn mny wIsh sOllie ro~t
subllllUell to It of .the n.pplicunt's prOA'ress, Tile e\"itlellce rerluiretl is deS('~ib(>d
merc-~~', n~ th:l~ whwh .shnll he "~ nlisf: lctor:o." ro the Comlllls~ion. The )leed f(",r
COlllp l, lIl('C With uppllf'nble Stnte In\\"s, if nur, nris('s not from rhis Federal
statute but from the eITecli\'ellri>'ss of the Stute stntutC!03 tbelllSel\"l:'s.

U

In F('dcl'al Pow~r (}ommi,r.;slol1 \', Or('gon there was again conflict
b.C':tween ~h~ ~ omllllsslol~'s all(l the State~s licensing flllthol'ities, This
t].~"e,. ho\\ e\ CI, a llonna" lga~ le stream, rather than n navig:l ble stream,

S lllvolr~~d. ~lld the ,<lUes-tlOn a)'ose concerning t.he cffec.ti\. C'I1rss of n.
t~ te prollllHtlOn ng:llllst CO'Ilst, l'1let. ion of a darn which would intcr-

elel "
I~ h tllO JIlo\"emellt of annol'omous fish without the approval of

anI a license from t) le Stnte, The case dirlnot ill\"ol\'e water riO'hts

c? 
such, but the haslc argument of the Stllte, as snmmnrizecl b/' the

Lon:i\\"
ns that, the"acts o.f July 26, 1866, ,Tuly n, 1870, !lnd the Deselt

an. . ct. of 1877. eonstltute !In express congressional delegation or
COIl\ e-)nIH~_e to t.he State of the power. to regu1nte the lIse!

l of the waters

Ihld. at 160 t.

8Shnt. l077,~ 6 U, S, C, 821.

P01DC; Co~~mn~~~:~ t~ Jr~:i::~e1~~~~~t W~f:l hOl~ IDg was ,considerably Qualified In Federal
where the Court snld' tha.t th . 

wcr orpO,.ahoB, 347 U.:'i. 239, 256 ( 1954)
ctIble to proprietary water rlg~t~rtOoVrI8ptg~ eof section 27 relating to " ellted 1' 1I:'htll " Ill al'lplt~
ullea." 

r purpoaea as "" ell [Ill tbose tOr other proprll' tar;
Ibid. at 177 t,

It n ~ tate permit I~ not required, there tR no justttlco.t1on tor requlrlnJr the

petitionf'r, R~ a condition of ~ uring Its .Federal perml~ to pr~~Dt evidence of

IS Art...f " Tlln.. tn. 1920. . 1. 8tnll08~, 18 U"S.C_ ~ 02.

l2~ U.R. atlfJ2. .' . .
Art of .Tllnr. 10. 1920, II(,C. 10( a), 41 Stat. 1088. all amended, 18 D.R. C. 803( a),

2R U. R, nt 1114.



8 FEDERAL WATER RIGHTS LEGISLATION FEDERAL WATER RIGHTS LEGISLATION 9

in question alld that " these acts preclude or rest~ict the scope of the

juri, diction, otherwise apparent on the fae" of the Fedel'l11 Power

Act, allll require the consent of the Stato to a project such as the

one ht~fore us." 
40

To this the Comt's answer was, first, that t.he Fellel'l1l Power Act

specifieally covers not. only projects which involve the usa of navigable
waters of the United States but also projects which ntilize lands

owne, 1 oy tho Federal Govel'llmcnt" and, secol1dly, that the 1866,

18iO an,[ ISH aets are 1I0t conccrncd with rcserved lands ( such as

were"hcre involved) out only with public lauds and tho waters thereon:

Tbe nnture find etTN't of these ads bave heeD discussed pre\' IQusJy by tbls

Court. Tbe Ilurpof:e of the nets of 18liG nnd 1810 was governmental reco.l;'nition

nnd 8andiou oC I1Il~.<.:cssory rights on 1111lJ1ic IfJlIIls l\~scrteU under local lows and

ustoU!g. JClII1i~fm \'. Kid.., OS U. S. 4;-,3. The Desert Lund Act !'levered, for

lluqJu!':e of prh"ate acquisition, sui! :lIld "': Iter rlgl1ts 01' public landR, : llJd pro-

id('(] th:1t !' Udl woter ribht~ were to be acquired in tl1e manner provided by the

Inw of tbe State o! IOl.:atilm. Cali/ orMa Uregon l'o/ cer en. v. nearer Portland

Cement Go., 2U;:; U. S. H:!. See olso, Nc' lrR.~ k(l v. Wvomin{}. 32:3 U. S. G89, 611-616.

It is not nCt.'('ssnry lor us, In tbe instant case, to pnss upon Ule question
v,.bcther tbis le,l:!."islnlion constitntes the express delegotion or com.eyance of

pO\\"~r that if:: claillJed ll1 the Stnte.
ll

nec.'lu~ e Ibcse ncts ore not npp1it' ahle to

tile rp.scrnd Inntls onel wntcl'~ here In'\'" ohc<l. The De!":crt Land Act covers

SUUJ'et's of wnter l!'iuJlpl)' upun the publiC 10Dlh~ . . .." The Innds hefore us in

this Crise are !lot " lluhli(~ loud!'>" hut " res('f\" ntions." E\'"en witbout thnt eXllre5!'

restriction of the Desert LOTlll Act to sources of water supply 00 publiC laods,

these act~ woulll nut : IPIlly to resen-ed lallrls [ citing United Stares v. O' Donnell,

30a U. S. 501, 510, nnel United Sin 1011 \". .. llinflc3ota, 210 U. S. 181, ~ OG]..
I

Tho COllrt " Iso reaffirmed the doctrine of the F;".,t [ OUia case, saying:
There. . . remuins no q\ lcst.ion a~ to the constitutional nud statutor;y nu.

thoritv of the Fcllp["al l'owr-I' COlllllli~:-;ion to f,:rnnt. n ... nlhl Ii('en~e fur l\ po'....er

projec't on rc.:'('rH~l lands of the {jnitell Stntes, prm'icled tl1nt,. Rs required by

the Act, the u:se of water du('!; not eOlll1ld wltb l'('slet1 rl~hta or othf.'rs. To

allow Oregon to '\'"eOO such use, by requiring the State's nddiUonnl permis8lon,

woulll re!";ult in tbE" very dupliclltion or r('J;ulutory control llredudl'd by the

Finlt lo'wa decIsion."

AND FlVF. ACTS OF CONr.m:SS

Th~ (":~ atlolJ of .nny oh."truetion, not afflrmnti....ely nuthol"lzed b law M
to

the. IM.vl~,\ hl~ (' opaclty of nny wllters, in respect of which the Unitell
YStot('~ 

has
jurlsdlctlOlI, IS hereb)' proilibtteel-

went o.n to make. lhe continuance of any such olJstruction with crrtain
exceptlOlIs, " 1I1,~ dc" meallor and provided fl\J'ther t,hat' the obstruc-
tIOn llllg-ht be enJ~ lIlecl 01' ordered rt'1I10ved hy a proceeding in equity
brought hy the United States.

The signi1ictlllCO o.f t.hi~ en.1dment Iny Bot ollly in its use of t.he
broa.d phra~l'olo~ry

I'
creat.lon of any ObStl11djoB '" '" * to tho l1: l.vi-

ga.ule. eapacIt.y of any \\: aters" in cOlltr:tst. to t.lle sOIlJ('.wll:1.t. narl'ower

wordmg: U.fil'.d ('. lscwh('.r~ In the same act (" oustl'lIctiOlIS to lI:lvjlt: lt.ion "
etc.) bu~ III the .assertlOn by Cong;l'css of its intention to

n;:'

lk('. tl~e

subJect, Its OWII IIlst.en.d, as fOl'lIwrly, of leaving- it to tho Statcs- and
tho courts to dctcrlllllle, under the rule of Willson v B1ac!.',b'. J
Creek. ill11r8/~ {/ o.-

l~ aud Cooley v. Board of Pod lFal'dcl:8,~
B wl;'et}~~r

any gIven oh';trI~etlOnwas or was not permissiole.

R .
1\ secoI~d maJor pIece of legislation during- this period was the
ec :u, n:Jt, lOn . Act ~f IDO~.~tI. I-I~ro C01lgress, initiatillg 11 prog-nun of

Fede~al constructIOn of llTlgatlOn works, took" di fIerent tack, The
fi~~ part of sectIOn 8 of tIus act harks back to the 1806 1BiD and
1811 " cts and read as follows: ' ,

to ~
othin.g ~n t~lis Act 8h~ 1I be cOI~strued ns atTect; ng or int('udell to atTe('t or

In fillY \\ uy lI~~e,:fer~ With th~ ln~ s ~ f on;y State or Territllry relatin:: t~ the
n~~~I, . n1~I~ rorlrl..tlOn, mm, or ( hstrlhutlon of WBter usnd in irrig-atioll,- at' :my
s rig. ncqllJred thereunuer nnd the Secrctnr.r of the Interior ill carr....in.....out tllc I: rO~ I~ i~JUS of this Act, shall Ilroc~ d in cOII! orrnity ~'ilh !";l1ch inws . .. ..;

But. tillS IS Imme.cliat. el>' fo! lowed by a clause which makes it clear
flint, ~ongTeK.". ,:) llle ~hrect.lIl.g the ~ ccretary of tIle Interior to 1'0-
cef'({ III l'~)~lf~l'Il11. t..Y With local la.w. in aCf}lli'ring ri~hts to t.he U~~ of

Uwa~['t.er Ifo"lt lfllga: lOll, w~s Hot wUlvlng certain basic rio-hts which the
III (,,- utes mlg-ht claim: ~

and notl,ing herein shaH In any way affect Rny right or ony State or or

In the net ot Mnl".:1, JR9fl Bec 10 : 10 St t 1"'1
otl\"l~b. nlltIIOri7.l'd h,. Inw" ~ 1l9 chn~ . d

a.; 1 ... '

ffi:13 U. S. C. 403, the rhl"n!'e " not nmrm-

12 Pet. :!-la (! 821l). S"e to not:J. rmatlvely Iluth')rized uy Coogre,t;s."

J2 H..n., : WO 1 18!'i1 I,.
to .\... t or .lUlU" 17 ]') 0'" '\'"' St t 381(1 It hllfl never uecn 'elrtl;('! . crc~ r ,.

8. 43 U. s.
C.. 

eh. 12. pr/l'" in.

tlon wonl, 1 re!'lllt In nona{'lJ~ ll>ltlon
t\ ~ether ~ tnll;

lrt of the SrcretnrI to tollow thlll dlrec-
Vo' hether It would he at mOHt nonten!! 00

a wa '.' r r g It for a projl~et under his control or

np In Rf'r[Oll~ tnl;h1on " Inee the

prnentl('
e: O[ ?]

ut1i tThe CJue~ tlnD hue probUhlY Dever come

eX~ fltl(InR. tu adherp c!of'c[ v to th
0 Ie n rrlnr Drp:lTtllJeD t Illls been " lIh few

sentln,;:- .lrlnlon III Un. itf'd Stnt('~ v~ r.~I;;%~ htr.i;.~u~;

DJkntl< of Jhe F:p~ tlon. ( S~ e tho:' dl~.

Bummnrl7.ln~ U memornndum tr/lm lh Co I . 
QC (' 0., 339 U. S. 72:i. 700n ( HI50)

of I!rclHmllt!'ln r, raetleeB.) Illflcl'de It~
m R~

lun:r nt Rcclnmntlnn with res/lect to Bureau
relatln~ to the (' ontr/ll B ro rl I' 

n OU!; I t C f'rctlon speak!! only 0 .. laws....
an" hnM not l. wl:'n Ilm~n.dc(rfltn ~o; J/'~ ih~~eUSo: 

J)~ tr.[butloll ot wnter ulIed In IrrlJ;"ntlon"
ect..-e..t.:.. W'('!oI tor mllnklpal a fill I. .., J

9 I ~~ ter under Fedp.rnl reclnmatlon proj.
which "' ere lluthnrl7.!'11 l'lUUl<"' f11rent t~ ): I~~' ~ Ool!

llr~ol'

l\

Io<'

1
pnwl' r I, r!' lllrrtlon. 1111. 1 thl' Jfk,''""-

ver!':lll. practice to mnke flllll,!::'fl tor these flurpo; 

ne . 

I" 
Interior II UBUlll, though not uol.

In Nr: br(lf/ k/l v. lVllQmfn17 295 U . 
e!'l nil .,we .

SI'crelnry of thf! Int...rlor W~ 8 nn In. S,-"! 
40. 4:

1 (
193;)), ""'here one Is!'ue WIl.S whether the

blll nlll'.t:'(,:<I. nnd ' We know 1)9 m~ H('r / iDsn ? rnrly 10 the enu!;e, the Cnllrt Buld: " The
ft.ulhorlty of thf! Rcelnmntlon Act nil. 

0 nw. t lllt the Seeretnr.Y and 1111, n,l;'"rnh. netlnS" by"
prlorltl{.<\ for the Ull!' ot l\.nter from t~ 

l'i~ rrlemi~~ ry legh:lntlon, Il'lust obtnln permtt~ Bnd
aprroprlntor or fin . lrr'~ntlon dlstrlcte io

II. e

dO yomlng In the MRme mnnrll'r ll.B A. private
no hh;:hf!r thnn thn!;e of W\' omlni: . . . ,~ mtvhnndtr thl.! Stnle law. IIliI rl,!::'htl'l can rIse
Court n Aeeonrl time till' Unltl:'d Stat A b I ct}, oW<!l'er. the snme Cl\f'C came b",fore the
SS9. BJtt ( 1945) I, " be COllrt f1nld' "

e nv nl!;' el'll. i:rnnted lenve to Intervene (::I2~ U. S.
proprlnferl waf<'r tn the rIV!!f. . .. . ~~: ~

n' fed IS~tteB c1nlms tbnt It own A 011 the lJn:1p'

approprlntlon but frolD Ita underl In . 
ll(lhC r I: II orc . . . Bald to derive Dot from

thlll eult tree from State control
Y. ~ o.

w'ljr: Ip : hlCh entltleB It to nil !l.pportlonm!' nt tn

unnPJIroprlnted "" flter of the rtve'r tbe Untfed 'Bet to not stop to determine what rli:'lJts to
W,h,lcb tbe North Platte project Bod tbi!' Kendrlckllpe:( l;na,' hat"b' 

For tbe wnter rlJ;:'htll on

pi 4Dee with State law Wb tb tb ',
lee ns a"'e been oh-t3lned 111 com.

la not IlI1portant." ' 
e er e., ml~bt have beeQ obtained b1 B'edernl reservation

As the fOI't> goini:: out,line of t,hese four C:1ses iJHljeates, C01q.{ r{'ss has

not. been inact.ive in the enactment of legislation" tfeeting, dIrectly or

indireetly, tho laws of the St" tes dealin~ with the use of water, At

least live major pieces of ler; islation-;
in ~d.dition to :' proliferation of

minor acts and of aets dealing WIth IIld, vldual P~O) ects to o~ under-

taken hy FOllornl " I!encies-Imve been enacted durmg t.he period WIth

whiell we. nl'e concP,rned.
Th. first of these five is t.he section 10 of the act of September 19,

18VO," 011 which t.h" Rio GraTlde case turned. This section, after

provj(ling, as t.he Court pointed out, that-

toO : H9 u.s. nt " 41.
u Ihld. nt 44 I f.

Ct. DOIIJ;:'lnB, J., dl"'lIentlnlif: "[ 8B8Um~ th. t the Untted 8tate! could baTe rtcaIltd It.

grnnt ot Jurl!ldletlon over water rightB, ..." lng, of coune, all ve8ted rlJll'bu. Bat the Uolted

Statf'l\ hnl'l not exprel'll'l11 done 1'10; and we shonld DOt eon. trae anT raw.. ar::hlerlnl that

ftllult lInleflll the purpo8fl of CoolI' ftlll!l ls dear." Ibid. at 41GB.

IbId. at 441 f.

Ibid. ot 444 f.

Supra, Dote 28.
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wiLt,ers" which the COllgresS adopted in section 3 of this act is worthlIot-ing:
Ila\' ig:tblc W:lter! o:l" menns UIORC rmrt.'i of streums or otLier bodiC's of W".'lter Dyerwhil'h COII/:rC':-;s has jUriRdiction under its nuUlOrity to rC'gulate comlUerce witb

for('i~ n nations find among the foic\"ernl Stale~, find which C'ither in tLieir nat.uralor illlpro\'C11 condition Ilotwifh~t.....ndin~ Interruption~ hetwf'en the nn\' j~.1bleparts of snch streams or waters by falls, shallows, or rapids compelling lnnd
carria/.:"l', fire u~ed or SuitDble for nse tor the trnnsportnt.Jon of persolls or llrop-prts in interstatQ or forciKIl commerce, iuclillliIlg aIlsueh interrllptin/; fl1lJ.~, shal-low~. or rnpids, togetller with ~llch otLier parts of streams ns ~ hall hs\'"e beennuthorizt'li for improveDLPnt by lhe United Stntes or shall hn\'e heen r~'om-mended to Congress tor suell improvement ufter iU\'estigaUon under its au-thnrity.

Gl

It Rhollld iL1Ro bo noted t.hat t.he :tllthority of the Foderal PowerCommission is not limited to navig:tble st.reams. It e"i"nds t.o licens-
in/! projects Ilt,ilizillg' Pllblic lands and res,," vat.ions of t.he UnitedStatp$ t;t, :!lU] projects on llol1navig~ble streams if, in the latter case,it linds t.hat " t.he interests of inrorst:tte iLnd foreign cammere", wouldbe :tlIeder! by slIeh const./"llCt. ion.""

Finally it. is worth lIot,ing that, the FC'dcl':ll Power Act was, in efl'cct,an outgrowt.h of t.he 1890 act to which referellce Itas already beenmade, of the system of congrcssionnl licensing' of power p'rojectswhich t.he words " not affirmatively fi.uthorized by law" whic.h wereembodied in t hat act. mado nec<lSsary," and of two :tcts ( 1006 and1910) " in which t.he first steps were taken t.o reqllire not only con-essjonnJ but also administ.rat.ive review of pOl\"er projects proposedtor con~t,l'nct.ion under lieense from the United States.
The expanding Federal interest jn flood cont.rol is evidenced in thefourt.h of the lIlajor enactments of this pe,riod. Interest. in this sub-ject was sufficiently advanced by 1917 for the enactment. of legis-lation regularizing- the invest.ign,tiTlg and rcport.ing procedure. to befollowed by t.he Corps of Engmeers." Bllt t,he great. declaratIOn ofpolicy cnme wit.h the Flood Control Act of 1936: "

It is reco~nlzcd Ihnt destructive floods upon the rivers of the United ~ tntes, up.setting orderl.v JlrOCC'!'8es aml causjn~ loss or life :tnrr property, incruding theerO!'l.ion of lanns, und ilDflfliring and obstrncting nnvll;ntioD, hi~hwnys, railroads,anil () thcr ch:mnels at commerce between the States, COl:l~titnle a menaCe toh8liounl welfare; tbnt it is the sense or CODsress thnt flooo control on. navi-gllble w:llerfo: or their tribulllries is (l proper ll<:th' lty ot lhe Federal Go. crnmentIn cooperation with States, their politkal subdivisions find locnlities thereof;that lnvf.>stigntlons and Jmprovements ot rivers and other waterways, Includingwatet"Shed~ thereof. for floo<1 control purposes Rre In tile In.terest ot the generalwelfare; that the Fe<Iernl Government should improve or p:ll. ticipate in theImprovement of navis-able waters or their trfbutllrfes, 1ncluding watershedsthC'I' cof. fOr flOOd-control pnrpo,<;eg it the benefits t.o whomsoe\"er they mnyaccrUe nre In eX~ess of the estimated costs. and it the Uves and social securityof people are otherwise adversely nf'tected.

41 !i;tot. 10f\:l. 16 U.~. C, 71HI.
11541 ~ fnt. ] 011;'), ...pc, He). 1ii U,~, C, 191( e).at 4I ~ H.'1t. 107ri, p'C. 2:l, 11\ U. S, C, 817.

A hn~ IY (' llI~r.k of th~ IItntllte hooks from the ~:) d through the 6h.t Con~, Rho'\O:lI ft.ph"thorn or (' onc:r~ Rlonnl lIecnlO~ s for dnm3. The 11". 1111: lIe1! m1'l to have been reached In tbe1119th Conl,'". 'llPhlm thl"l'l:' were at ll'ost 33 Rueh ennetmentl!l. InstaneeB before the 1890 actbecnme lnw were compnratlvel,. tare but not nODexlRtent.Acfa or .111np 21. 1006, 3.f. Stnt, :l86. nnd June- 23. uno, 36 Stat. 11193.Act o[ Mnr, 1. 1917, Bee. 3, 3D Btat. 9:0;0. 33 n.s.c, 701.Act of .1une 22, 1986, sec. 1, 49 Stat. 1670, 33 U..B.C. fOla.
G225~ o-a
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TIot,h of these acts link flood control with "othcr lise'" alld " a]\ied pur-

poses" for purpo."es of dctormining wlmt should bo done.61 li"or our

purposes, the most. ,ignifieant aspect of tho act is its omission of any
reference, a.flic'mativc or negatl\' e. to compliance with Stnte laws in

connect.ioll either with flood control itself or with the ",,]\ iod pur-

poses" which have Lecome, in practice, hydropower, irrigation, munic-

Ipal wlttcr supply, ctc" Even the Flood Control Act. of In44 did not

go so fnr nR to I'equiro such compliance, but limited itself to an

admonition that-

In connection with t1le eX{,fclse of jurisdiction over the rivers of the Nation

through the con..c;lructloll of works of improvement, for lln\"i~ntion or flood con-

trol, lHI herein nntbori1.ed. it Is declared fo be tile policy of the Congrps.9 to

reeoj:!nize the inter('st~ llud ri~ht~ of. the Stllles In Ilcterl!lining the development

ot the t\'.1tersheds wHllin tllelr hortlers and likcwl!'lie their jnterests Dnd right8

in wat<"r utilizntion oml (' outrol, n~ herein Dutllorized to '(lrcscn-e nnd protect

to tb(> flllle~t po~:o:.ihlf' extent estnblished nnd potential Uf:es, for aU PUrl)OSes, of

the waters (If the Nntion' s rivers-

and to implellH'nting this poli('.y d~dnnl.tion ,," it.h ft plan for State

review of prop,,"n 1s mndo Ly t he Corps of Engineers and the BUl'eltu

of Rcclf1lllfltion hefol"f>. t.heir slIhmissioll to Congrrss,
6:!

Finnlly, the IV48 " rater Pollutiou Control Act,," parl,icularly os

it was mllr1Hlml in If1: H.l, r.4 should h(~ notNl. " Thile cledm' ing- it. to be

t.he policy of Congrt"ss " to recognize, preserve, and protect t.he pri-.
mal')' )'espollsibilit.]('s nnrl rig-hts of t.hc Stntc.~ ill prcvent.in~ and con-

t.rolling' water pollution" ::nHl <lisclniming nny mh'nt to impair or

to an'cct in : In)' mallller " nny right. 0[" jl1risdict.ion of the Sta.tes with

respp.ct to the watp.rs ( illcluding boulHlary wntcrfl) of snch States,"

the act went on 10 lny lL fOIUHlnlion for Federnl participation in

dcyclopillO' and carrying- out plans " for eliminat,ing or reducing tho

lollut,jolt ~ f l1lterstnte waters aJld triblltnrif's thercof nnrl improving
the sttnitnry condition of surfaee nlHl untlerground wflters" nnd, more

import.ant for 0111' purposes, for FetleJ'al slIi! s to g('C\1re abatenwnt of

pollution of intp,!'f'tatc waters in or ndjncent to any State * * .

which endangers the healt,]l or welfarE' of persoll~ in fL Stnte other

than that in which t.he discharge originates * * *." (
15 Under the

IV.J8 version of the act., such a ,; lIit cOII! d be brollght only wit.h the

writ.ten consent of tho Stntc in which the pollution originates; under

thu IlliG vcr~ioll it CltTl be Lrou,!!ht wit.h the consent cithrr of t.hat

St,:!I" or or the St,ale ", here " 1.1", he,:dlh 0'" ", eHare of ]lersons is

Cl\(lall~Ct'('U hy SHe,ll pollut.ion," III (~ itlle,.casc, lW1\"cn"!r, it is a Fmlern.l

suit that is to bo brought and a suit. urollght upon n. Feueral CIl-use of

actioll. The act., 1ll01' e()v~r, is not limited to w1.\' igabJc waters or" to

tho protection of navigation, as previous acts were/
o but extends to

tIn or.st. ate waters" at lRrO'f' Fi ]] .
may well for pract.icaJ ';;'; 0

na y, ] t at Jeost SUI.' plc'mellts, alld

for the Itbatement of pof'" t\ OI~: u~ l)]
lle t~ 

shupersclde, mterstate ,,, its
1 ns " e n.Ve lad 111 t.he past.. 

01 _

OUR l'RE- 180!) IY.GAC'1': THE NAVIOATroN SF.nnTfJDE

This bn!'e ollt' ine of n",jot" enlt t t 1"' . . : '
e! lOugh to jndicate t.lmt., dlll'iuO" tJl~ ~~:

Il ~ all( ..,.JUdlClfll deCISIOns jg

YO\' enUllellt.- wllPt,llel' SIW' ll"jl~rr tl ! ,
k

tl (
j~ 01' 

I {
O)' pa~'S, t.IIO Fcdcl'al

UlI'ollgh its J'udj(.i-JJ 1"" 11 ./' ' l~ 
1Iong 1 I~ S f':f!,lsbt.I\'e ul'a.nch or'

Ie 1- las : lSScl'le l I, - t.' I ..
w, ller rC!->OlII'<..' t~S wit-It wlliclt' ll1 docL' 

t JIl Cle:;.:os lTl t lO Nat.I(JIl' s.

xeluS'jl'eJr Uw COIICC1' Il of th~ 
Jt.: t

rille 111fl[t, t. ho:-('. I"CSOllI' CC'S are

WB are taikillO' of n' lvilratio~l "-, jl .('1
cnllnot ) e squared. "' het.llC'- l.'.

lands, or i1Ti(7.1trOIl <0'" "(I' r>o I ' 011. '),'( ropo( we 1', or
IndiulI;-;. 01' !) uLlie:

h ",',' 
con 1'0 or to II t tl l'

ns not alJ'eady been ment.ioned) fo;'ei ,
U{. t :

OGs' Ie 1St one lhat

of lU'Ca.S of nJll10llnced . Feder'tl c
gll Jel~ t.IOI~S. Wi' are t: ll);jnlr

IIf~OH, aired, nnd to Some exteH't liJ~r~~l'
n wlllch lJloyitably illlpinrr~

tllillk of tlte States ns havinO" a 1 ' 1' "~ Ie po\\'el'S \\' Ilieh 1ll11"' y like t.o

have hefe) l't'. 18! lll. ~ 
lit \\ lIt I, to n. large extent, they did

l~or, dlll'iJIg' t.JH~ fil'st ce.ntury of Ol' .' ~ .

poliCY nut! ,,":dcl' l:1W Wf'l'C f, .
11 c.: ostell<..'c ns :l 1\Htlon, wnter

States. If l\[ichi' I' fUI W' l"'- frc(
ll~gel)

l
Illattt.ws: tJlClt '\ l~re h,ft t.o the

New Hampshil'e ~, Ias fr~~ L ! 10
lU

opt1one rule of riparian ri(rht.s

t I t ' 11 ' ~, 
nr opt. anot ' er and NT ,. 1

b'

0 3( op, stl a thil'tI. G!I E:Jch Shte co ill "
L Cll' . I. or \: W: IS free

np: t.he crmsll'lIctioll and 1l1ainte- ", 
11 ( . liL\"e Its Own rule respect-

It. so chose, en~ age ill intel'n:~l im
Il.~n: e. of null dall1s: 70 ~ ncl, could, if

or use water lor this purpose ah~~s~' 

e~

lJ~ lb1~-
S foJ' Il:\.VIg':lt.lOn and divert

So crowded nnd the d^ lllal"'] f nt, 
I ltmn. The country wa~ not

fl. f I ' 
1; < So or '\Va er WCI' t .'

Ie mg. t mt they could not. n.11 be met Tl ~' 
no. :-0 gre~lt or so con-

ti!'st Itrld S(.ltte~ were admitted to th " . 
liS was so e" en when t,he

many year><: t.hereafter It' 
e ~ hllon nnd ](. remained so for

II" ", ]
S not sllrpl'1SJnO" the t.1 Iwas WJ Ing- In 18G671 to 1 . - ~, . .

n, . \ at tiC COIlO'ress

torie" to determine their O~,,; eI'Ult]. to ft,he Westem Stnt<-s nnd ' l\>,rri-
eo water US<\"

hcncver by p' ' 1 "rlOt'1 \" of posS('~!'liOIl r' I t t t8~ rJCllltllral. 1U1IJllIfnCtliriug c:;r' ~th" 
Igl S 0 he Use of w;ltl' r for mining

OJ t . 

er purpos('s hn ve ne-cruelI ' d '

N I.,~'" 
1':{:llllI'INI, cnllf:lIlt Ati." Qllri v Ill' "

In the ~: lJne ..

f"O~'-~ X~ I' I'~~:~~ Jcl'~:~:'~' lt2;~ ViR :] fl,i (J~~f~~' ISO U. S. 208 ( 1001), 200 U. S. 4{16 ( If)Oii).

Slnt. ~ 10:-:. Tn' lIl~ -S.. rl..... ~ {! ~
1' ntll'li or ,Tflll. ] 1. Hl(\!"I (:l0 St f) ,

nnft.HIli! AI"!, li'l:;') ' rllI '. ,
n',

7..n, UIIII Io"l' h, ~ 7, lil:-.(I ( i Ii snt;,_H.(;q, F,'h. 2-1, 1!l::!~ (44

4;':;,. lilli' Nov. ' 14' JlI-f~
I/t~:()t.~lLnrllt; IIlIrl "' n.f 21, J~" Hl (. H '~i.,:

r~~
I~

I."~,~ 1t!1 Othl'r llll.'r-

E:rlllll' Ir/ll1i' llit:l oj (: hit'//q;, ..
11;;- . 1~ 111. ' l' r" III.,' l-lr' rl"" "' 0 il' ll\' ~:(il'" lrr' lIl.r :-krll' lI :>lo.

Ct)UII' st h"' WI~I' 1L l' llillll!'l. ' i' IIl,'i1 1"',
fr<l,.rUnll'R, :!(; lIlJs. 40:;, :,,):. '/li,:-.)

I~".!:':" ~,.., 
Ill!'o

c" ml1/"r<:(' Iltr., tn r" lI/ rol tll. 
11 II II Stl1ll'~ I~ : J,~~" r/J11/:, It,>; N - 

1_... I hi!' I.. l}C, t tt.

hi 1I111l I'lIlt Tlf'lt oui,. to rrUl;;\,"

llln'

lh:ml,!t, "' atl'r~ wllilJII Its Jllrl,,:;~'~~"
h'::lI I; o\\'er to r("/:"1l1ate

I1lso tn ("nrr~" nllt our trfOnt~. 
0::

11' )"',',rllct10Il to Inlt"rMtllte Im( 1 r<lr~ Ig'
PI1. t hll!'l 11 1l1: llu]]nj:
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n cnmrnl'rCt> . . .. but

Jllkc!'.'" , 
may .'(", also on the footlnl! 'of nno~~I;1

orrJ,' l'"lllg" (. 11 / fume o{ thi' Ink('s

1-'01" ~~: HnJlI/l!l, Fr(' n' lrnf)lIf. . 

milt" ~ OV/lrplC" ll Intcrcl'lt In the

frllltrllct Jur;\-' t1H1t tile' d"( end; 
1. Krllo.IJIJ, 20 :lflch. 1::!O ] 8 \ m n(' .,

tr",",m h.v <'r1'clloll o( a dam o~

n~

h~
rl.I,d, nut riftn( lLf" h tl;e 1l\1~ nt' lt'" gr 1~-

t (],
Q74) { err(lr to

pp (" nUon (Ie thl' ,,"fltl' I I ' 
In mu"-t so Il~" \\' Iltl' . "-

fl er f1owln/:" In the

4.. N. Y. f'ilI. 7 " m itl:
r

3~3w, 
or Inat<:>r1nll); to d!J~J\nIRh i~ 

111'1 lIut ml~,tC! rl:llJ~' to nlT('("t the

Illlrplll.'l w:rtl' r ot' thr ~. r~dIU (lR71) (" Thl.<l rlt:llt, C!lllfnH' riArl1Unntll)" ): Clinton 1". JtPN".
lH'~ II, hll~ no fOllnll:ltlon In th~ ~; wmny J'

ot rel1ulre { or prl'~~n~

h,

i!'.~
I~~~

nrr, to (jp.tnin sllch

67"N' ,
1'\'(" 11 tlll' II,..::11 till' ri('tt"ntlon a' ,

nn I~ In dlrl'ct conflict with th
wnntl'{) In n drlI It:l1 31 An 18 Ifill

r,('... no matl'rlnl lnh1r t
e mnxlm aql.la cl.lrrt

the " tr~lIm il~ (' hoo~I''' t~ In V Ja rlpnrlnn own(' r or In~ d( lm~~?~
ll'~ pnrtrl: (liltill \'. ClialtC-

w~:

tptl' n pnrth'ulllr ufle '19 r~~~o~

n:

hlthr 8n~e ot' ""nteT Irnpollil(le:r h~ i~Y r~:lf:llnahle u~ at"

60 U. ~ J fl~~l't~f,.~,n~~~ CttlIVIIFS€'d fne Bno~ teen~ Ir.T~~ Kh"unl;. cj ISR'l fl}PRtl~ Umr(l~ th~j~:~r.'lln8;

11 Act ot Jul.v 2fj 1860 9

n Y muf. v. Fletcher" ( 1911)
mnfl'rlnl {JIIMpd I th ,

see., 14 Bto.t 21Sa Rev St t 2 '
3 U, R. C 601 ndd ~ ,~ f':rt. tbe net ot' 

Jui,. 9 i870' 
tt.. 339. 43 tT.~. C. 66] To tbe

fie Bllhjpc't to ~ Il\' v~ t.p
All pntentll grnnt(>d, Or pre~~eeil~ 7, 10 Rtnt. 2] R, Rev, Btnt 2340

or re("ol."nh,,,.1 h,," f1,.. 1 ~ h~,n~ _!ll'crued 'Water rh:htll . . 
p. 

n~ 81"noL hhO}~~ 8!:~~ S _ ~ Iln:-VI'~" shllli

1 Thill', In the HI17 net: " All exnmlnnt!()nll nnd ! lurveyI' of projpets r~lDtlDA' to 8004

contrnl ~ hnll loclllrlr n (" nmpn' henlll\"l~ flUl"'"ry of th(' ' Wnt("rl'ht'd .. .. -. nnd the r~port

thrn'nn . . . !' hnll J:ff"I' srlch aatn aR it rony ~ nr:lcl) r" bJe to lI€'t" IH'e In l'eFnrd to .. .. -

tel thl' pOl'lllbl" e("nTlnmlcni dr\'('lopml'nt nnd utlll7,nt!oo ot wnter power; Bod ( d) Blleb

othrr 11111'8 nll mny hf' prnp(>rly rplllt~d to or coordlnatMl with the proJect." So. too, 10

IlPCtloll 2 of the 19,10 net = .... . . F+'llrrnl Inf"(! llth::"nt!oml Ilnd tmprovcm~Dt8" at rlverB and

othrr wnlrrwnp; for ftnnll contrnl And nlllpd pUI"p08MJ " holl be under tbe jUrlBdlcttOD ot

tbp . . . th~ "' nr DI'pnrtment .. . ....
a Act ot jlr(". 22, l!lH. l're. 1. 5R Stnt. 81'17. 33 U. S. C. 701- 1.

Act of ,Tunc :10. If148, 62 Stilt. n1S5. 33 U. S, C, 466 et lIeq.

II Act of July G, IG50, 70 Stot. 408.

Act of June 30, 1048, Bee, 8. 62 Bmt. lUO i ad or July 9, IOriO. Bee. I, 70 Bta.t, ri04. 33

U. FI.~. .. Mil. . .
For exnmplell, fl.et! netll ot Mar, 3, 1890, sec. 13. 30 Stat. IHi2, 93 U.S. C. 40T: Mnr. 8.

OO~. fire. 4, : i:i Stat. 1147, 3:l V. S. C. 419: June T. 1924, 43 Stat. 604, 83 U. B. C. 431 et seq.

Thfl l/lllt ot these thrl'e a(!t1I Is conthloo to " OOJtBtal PAvJgable " 4ter(l" which term. by

rirllnltl" n In IIl'C. 2, extends to " all Inland watef8 navigable In fact In whleh the tlde ebb.
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For e:Enrnple. th(> Dr-!ll'rt Lnn" A~ t. IUlllrn, nnlr 2:l.
on For examples 8N' the nct~ or Mny 18. 1796, flee. f) (1 Btnt. 468\: June 1, 1796. ,;ec27BO)( 1

Rtat. - 19]) : ~I::lr. ': I. 180:1, Rce. 17 ( 2 Slnt. 235); nnd Mar. 26, 1M4. Bee. 6 ( 2 Stot. ;

n(>d~('l(l ~ tRtlltf'!l.. ReI'. 2H6 ( 1R7:'\). t 642)
For exnmpi('!'

I srI' the ndmlsslon nets ot I, ou\!;:clnnn ( Fpb. 20. 1811. 1\('(", 3, 2 Sin. ;

Alnhomn nrnr. '2. ' tRI\). flCC. fl, 3 Stnt. 4f12); Cnlltornln (: O:cpt. 9. IB:lO. f1f:C. ~. { I Slot.

4i!'i:lI: l\Hnnellotl1 ( Feb. 26, 1857, seC'. 2. 11 St.at. ] 66); Dnd Ore.ll'on ( Fcb. H. 1859. seC. 2.

ll~~~~~;}~~)
not all. tl,'" rnneh

WnIl tnken 01lt of th('lle ~ nnctments by a ! le'l' I(!8 ot Rllpretne

COllrt #1" 1' 1.. 100'1 In thl' In ler Jl:irt of the 19t1l centnry boldlllll' th/lt th('y did not Jlr(!;'f'(!nt

the ~ tntf'~' frf'm lIr('nslni: oh~trllctlons to navh:a.tlon In HI(' nlJ!,pnc~ of mor~ !' fl€CJnr. ('Oll-

j! re<:<;\nllnl rf'j::'ulntlon of the m:ltter nnd tntlrontlnl: ' V€'ry Fltfom: l;o-. tt' not nctun1ly holdln!,:,

thn.t III finv P'Vent the nrtml<:<<lon fit II. Rt:lt<' to the Union em un (' flllnl tootln,:: with the

l1rtf'f ~ tnt';~ cif'prlvf'd the! F'l'fll' fnl lnw ot It.'! {' lTe(' tJrpn('s~ ! wJf'l'l' It wnf\ niJopted hOY
the

Rlate (' OIlf'('fIlCrl. For (>xflmplf'!I. Flf'e T:'1Ir'nnnlllJ " nd Lnkc Mlchf" nn, T,. alIIlPo,.tnfion o. v,

C" frnl)fJ. 107 U, S, 6j~ C1~ S:l): Cnrdlr:cll ,', Amt:r! cf'ln ~ Iv<;r flr1dor: Co., 11:l U. SRR20~
1 <;<;"j) 'J/f1milloll 'V T"irJ.. II' lTIra. fith,. r:l' cpo,.t anr1 Prrf::l!lc Rnll,.onrl Co., 119 U. S. 2::10 It , 6).

H'~,~~ y' (;/ fJl. rr. t1n. U, S.!' l4:l '( 1:'lSO): Sandll v, Manfllrce ntur.r Improvement Co., ]2.'1 U.S.

f'I'l.'1. 11<:''1.7) . Willnmrrre Iron Ill' jrlDc Co, v. Yntr11. 12:; U.~. 1 ( laBS). The Court thllR. In

ir~ct I~rt t' h(> mnttl'f to 1>(> rf'l:ulatf'd hv ConR' rPFI!'I undef It!'! eomm{'rrp. c1nll!;r powrr It It

nw lit to _1~ 1'-1t Manv ot thl'!;f" ('(lftl':;!, it mn,v he noted, Qro,<:;~ out of ,StotE' nuthorb:ntlon8

or the con~ lrll.cllon nr hrldges tl~ rO!':fl no.vlJ:nhle wntC'rs nnd thll11 po!<ed the prohlem
whethC'r th.. '!""ntionn' Oo'\'ernmpnt. wl!<hf.'d. fl.!'! ~ontended, to to.vor onl' methnd ot trnn!;pOr.

tnt/Ill! to the {':'( clm:-f(lll or nnofhpr. In f'arIlc-r eM' f'!'!. the COllrt hnd bpen muC'h more CII.O.

tlOllCl In It.. nrrrllnc!l to t1H~ mnttcr, For f':'( amph:>ll, fll'l'! Polrrrf"rl v. Haganr 3 How. 212

lR-Hl). hOlding thnt th~ provlp.lon In the Alnhnmn Admlfl!"lon A~~ thnt ' 1\11 nnvll:nble

nlpr<< 'Within the !Onld Stnt~ flhoIl forevpr remain puhllc hh\"hwny". etc,. wnll not IIncon:

Fltltntionnl but wnll. In (' rreet. nn E' Xer"Clflp. by Consrp, CI!'l f>r nil commpr('(' clRuse power.

pt'llnIl11' f'f1ntn Y. Wht'f'lh1rJ an" lll"lmoftt nrilft1f1 00., 13 How. filS. l'i65 ( lR51). holdlnK

unln,,:flll n hrldll:e over the Ohln built tinder authority nt the Le~ l'lllnture ot VI'l'~tlnlah" t
contrnrv to thp IIct ot F('b, 4. HOl. 1 Stnt. 189, by wblch Conl!.'rell81!.'ftVe Its conllent 0 w ~

the ("(lIlrt conlltrul'd 08 n c(lmpl\ ct betwe~n Virginia and Kentucky at the tfm@otthelatfterll
adml81lion to tbJ! Union declartng the Obto to be nUlgable and open to the free use 0 alL

Ad nt May 20. 1~ 26, 4 Btat. 115. ) .. f
ct. :\ Rf:port ot tbe Pre" ldeot'. WB.~ r RellOurce. PoJle7 Commmtoll ( 1950 , .

Whf!.t. 1 U~24l.
WI 12 Ro.w. 443 (lBri2l.

r:,ised two of the Sa!" e eOllstitutional quest.ions on which the disposi-
tion of t.hesc cases 11Inged aud on whieh furt.her Federal dC\.eloplIIcnt
and regula.tion of navigable st.reams was hll'()"cly to t.urll.

The Jil'st of these questions was whether thel::>l'cO'ulat.ion of commcrce

which t.he Constitution entrusted to ConO'ress (~ mbrilc('.d t.he l'eO'lda-
tion of navigation. "' 0 tuke it so much fo~ granted today t.hat itOdocs
that we. arc apt to forgp.t t.hat t;here wns a time whell this question was

one.wh}.ch could be argued sel'lo. l1sly .and st.rclluOl~sly. But it was not
unt.d ( T, 1>1>01l8 v, Ogden was dCeJdecll1l 1824 that. It was put to rest.

TIll' secolld was t.ho (~xt(',Ilt. to which t.he Eng-lish dcdillit.ioll of n~ L\"i-
gable st.reams would hc al'plieabl" to Um Fedcral admiralty jlll' i~( lic-
tion and t.o Congress' powers under the commerce. clause. If the
Amel:ic:\~\ courts ~ nd legislatures had adopted the " ebl> and flow of
the tllle test w]uch was fanulIa!' to t,he common law, mnch of Onr
w. ate!' .'e><Du!' ees development. would not have taken plnee. But. they
dill not do so. Befo!'e thc tIme was rlpc for (,he Federal courts to

speak Oil the matter, Congress h.\d in efl"cct adopted a broade.r detini-
tlOJ.1 by sHch enactments as the pa.ssage in the Northwest Ordinance
wlll~h. has ..drl~ady up-con qlloted ann by the inclusion in srction 0 of the

iTudlclnr.l', Ad of 1789" of a provisIOn vesting exclusive jurisdidion
JIl tIle U.S. dll:5LrICt. courts over-

all civil cnnsPs . of ndmirulty and mnTililne jUl'isdidion, 1neluding' all selzures
n~ der laws of' Impost, navigation or trude of the United States, where the
seiZUres ore Illade, on wnters which are nnvigoble from the sea by vessels of ~ n
or more tOilS hllrthen . . ..

Both of. thes.e !' ep,resellted a clea!' b!'eak frolll the English rule.
The Ii,.st JIl(hclld steps tOI,""l'd the aballdonlllent of the " ebb and

flow" rule and the ndoption of the " navigable in fad" rule were
t.nkell by tho Stnte eO<llto5." It was not until J8:.2 that t,he SIl reme

C,?urt settled the matt,:r fo!' Fede!'al pnrposes in the Genessee Ohief v.
Fltzh"( lh. III the admlralt.y field and ullt.il the J8W's alld J880's in
The Danwl Ball" and E8oanab" Oompany v. Ohioaqo" for commerce
cIa IIse pH rposes. .

Those rivE'l"s TlIllst be re~wrded llr
na\'i,"mhlt~ ill fll{'t- 

us [ HI Ie navigable rive-rs in law which are

the Court wrote in The Daniel Ball.
And t~e:r nr.e Iln\"~gflhle in foct when they UTe URf>d, or fire slI!o;ceptlble of helngURN1, In tllelr onhnnry condition, lIS highwnys tor commerce, over which trade

JO 1 '!' ifnt. 77,
f1 Vor (' xnmplell. CQn~ ult .":cott ,. Wilhon : l N n 321 . <) ..

tt:: f"l~r:~ :~? tfi~
r. the C') lUm~[ 1 lnw. IK- 'f'{ln.Rliif'l"f';l' 1l~-~ II\.~~;~ ll' ~nC~hl~

e~~~~~. t ~:
rne:

pUrpr' R~ of hontlll/.:' nll~ ~,~fn~('j:' 
8~

71; t\\t ll~ hf" hf"~n ~\ l Inll/!: lI~Prl hy the Il1Ihlk, it)r the

p~~hJI~ hlll:hwn;....') : .<;.:hnmk ,.. SchuillkHt ~'~; i ~?/:; I 'CltllOllt ~ llf>:-f1(ln. 1'(\ cr~ lslrj,'l'"('r'I n~ a

111" , CTI' lIt r] 1"I'r~ of .-\ lII1'-rlt'a nr/' M diff(,r'<'nf, Q". 14 " &. R. ( Pa,) . 1. 70 ( 1S. G)
or mnn;-.'. flip. MIll!! t1pftnltlon or- o na,. lcnhll" rr~~~ 

thos~ of F. nj:'lan~. tlmt In the oplnlnn
Mnny ot ollr rlvi' rl'l, lIucll Oil the 1I.f19sIClsIPPI OhloC"IIAlrt trOllerl~ dbc~ nrrlll'<1 to both.

nnvhmblp. P\' en In their nnturnl t t Ii .' 1 . 
eJ:' nny. an .." u,~qllehlll1nn. II.re

If ~ lI{"h rh'prN hall pxl~ tf'fl In }~ nl!l~ n~1
e

fh~ ~~t'!<eor : t ('ons1rlernble burdell, an, 1 wlH"~'ber

dUI'f'rent. mn.v Cf'rtnlnlv ndmlt of u;~ t1 n" 

e e ("OmOlon Inw mlg'ht not hn.vf> hf'c-n

nnrrOWf'r 11f'llnltlnn ot. " nnvlJ:'ahl(!'~ w'er~ nd
Th'" court nlflo notl'~. lit RO. that it the

Comnwnwl'1Ilth from prof'ldlrJ~ tor th(' Impro~~:~g"1t thF1ll\"\ thjl!t would ~ Ot I!!",vent the
tlon mUflot hnv~ bf.('n matle to the owner" the nmountO or"'llC'

h\ c:b \'"
f'~IO~!

lht PlIP.:._ 
C'Ompt" npa-

mOllf'l 811 to hllvf' frUlllrlltetl or nt 1 i h 11: d t
w m ~ live ,...en " 0 pnor-

Warflinl7tnn. 1 l\J.-cnrd ( 8 C i ti~ O 5~~
n(

1" 22~{ f~' 1 ~
l;

el nojle undertakIngs"): Cate. v.

3~v.!~

e. e~~~ o~

l:fl\;'b~ t~ ftll~erw: fl '~: t61~~~ d nuvl: llbi~.
1; ::

c/!'~: ~

f"'~~~
t~:

n~:! :~~
s

l'~~

everol hundred naileR sbo..e the t10WIDI' of ~~e Yl~f4 .~) tllte, where our rITer. are navIgable
0 WRlJ. M7 (] 87]). 

e.

t01 U.'8. 618. 682 (1B83).

are recognized nnd ncknowlr~dge(l hy the 10<"Q\ c\lstom~, luwR, nn(] the dOORlon8

or (, oIJrt$l, the I)()~!'\{'~ SOM nm\ l. wIlers or Sll(~b vestell rights 8hnlll1c mnintnllled

nnlI protedcd in t.he sallie. . ..

Whatever other mOl'e part, icul:tr background this and subsequent like

enactments r.l
ma.y hase lmd, the gp,nernl bnc.lqrrol1lld is clenl" cnolJgh-

it is t.hat of an em in which, to repe" t., the States were prett.y mueh

free to do wit,h their available water supplies as they pleased.
But the Fed.,ral interest was not entirelv dormant. even before 1890.

Tho \':tlue of onr g-reat river systmns as a'.teries of commerce had Ill-

relldy bee.n recognizer! by th" time t.he Const.it.ution WIIS adopted. In

the Northwest Ordinance of 1787, care WIIS tllken to provide thllt-

The nnvlg,111Je n..1tel"S leading Into tile MIssissippi ODd Suint J.nwrence, aDd

the cnrr;ying plnces bet.ween the Rome, shnIl be common bighways, and forever

free ns well to the inhabitants of the snid territory 8S to the cltizens or the

United States, nnd those ot' finy oth~r States that may be admitted tnto the

confederncy, wit.hout nny tux. impost. Or duty therefor.

Subsequent enactments;" " nd the conditions writte,n ~nto the IIcts l!-d-

mitting y:nious States t,o the Union,'. reaffirmed t.ll1S same doctrme

with rcspect t.o other st.reams."

The ge,neral Feder:tl interest thus evidenred was fortified by. the

enactment in 1826" of what became the first, of the senes of oml1Jblls

rivers and ] 1fi.rbors aets that has continued to this dllY, This IIct

appropriated sums for specific navig-ation projeds in the St.at.es of

Maine, ]\fassachusetts, Connecti(mt, New York, Pennsylvani:" Dela.

ware, North Carolina, Alabama, and Ohio, and t.he TerntorJ: of

Miehig-an. E~en before that time, however, Feder:t.l eont.I' Ibnt\Ons

hlld been made to similar developments that were bell1g undertllken

pri\"ntcly or nnder St.ate auspice.'i.11 . . .

Sueh enactments as these, thOl!"'h not dn-edlv Il1volved 111 the g'l'eat

cases "of Gibbon8 v. Ogden T8 anl The Gene" 8"" Chief v. Filzh1tgh,"
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or trnvcl Ilre or mny be conl1uctclJ In the cURtomnry modeM ut trade or travel

m water.S'

The relev"" c" of this " dopt.ion hy Con!.';ress and tho courts of "

broad dcHnitioll of lIavig-aLle waters' to an undcl'Standing of our pres-

e.nt problems of Fedeml-SI',ale relations in t.he W:1ter rights fielcl is

ohvious. Equally e1ear is the relevanco of two other doctl'incs whieh

wero very nllleh 10 the foro during t.his ", LIne period. The first of

theM is the doctrine, originally set forth in Willson v. llla"k-bird

Creek lTfarslt (/ ompan!l,sr. -t.hat until Congrcs.o:; should net to prohibit
01" 1'<,-g111ate physic:Ll impediments to na.\'igntion the Illatter would be

goY'~nH'd by Sl at~ law-- in other words, t.he doctrine t.hat, in this type
of ea~c. the baro l" xist.ellce of power in Congl'css t,o 1"Cg' lllat.e under the

commerce clause does not itf'elf foreclose t.he States from act.ing. The

second is the C~l.\'eat t.hat. occurs time and aga.in in t.hese cases and in

cases ddefmining t.he ownership of land underlying navigahle water

that, I"pg-anU" ss of who OWllS the l:lnd, it m: lY be used by the United

Stat.es whenevel' ConwcsB should choose to exercise its powers to

impI"ovc llilvigat.ion. 8{j

Except for its refel'ence to t.he Federal Government, this htter doe-

t.rino dates hack much furt,her than the commerce c1aw;e. MI'. Ju;1,ice

Gra.y, wl'itillg' t.he opinion of the Supreme COllrt in Ski' vel!! v, Bowl-

by,S1 sununn.r1zed t.he background of the general rille and its reason

t.hus:

Br the l'1I1111110n law, hnth the title and the 41ominlon of the l'lP3, nnd of rivers

nnd arm~ nf the ~ea, where the tide ebbs. nod flows, nnd of nil the lands below

hh::h water mark. .. . nre in Ute l, in!:. Slll:h \\' uters, and the lauds wbich they

c'\ er, f'ithor lit 1I11 t11llf'l'l, or fit len~t wilen the tith~ i~ in. lire In(,lJpalJle of orlli~

n:HY :l1l11 prirnte oceujI: lt.ifll\, clllti\'ntiol1 : lIu1 improY('lllenl:; fwd their llatnral

mul primary 1I~ f>~ are pnhlit.~ ill tlll'ir nntnre, for bighways { If nnvlt:nliml f1lHl

Illmt.'r('e, ( l' II1H~..;tir' :1.1111 r(II' eij:ll, nud for the pnrjJt\se of lishln~ IIy nil the liint:'s

aubkd!-:. ']'ht~rL'for~ the title, jlt.'f wit:alum, in sll('lIland~ . ill. . belongs to the

Kill/.!: as the ~()\"(,l'('ib'n; and the dominion t.i1er~or. jus l)/Iblit:lfllI, is vested In him

ilS the repre~entnti\' e of the nation ulHl for the IlUblic lJcne!it.

His rel';ew of the law in t.he Thirtcpn Original States inllicatcs, more-

over. t. h:l.t althol1O"h t,hero were wille variations in t.he o'wne.rship of the

soil beneath n:lvigaule streams, t.here wa-s virtual unanimity that this

ownership is subject to a servitudo in fa.vor of navigation.
From this' llodrille ha.ve emerged t.wo corollary do(~trines, viz, that

tllo own<~l" of t.ho soil is not entit.led to COlllp('n~ation jf it 15 used for

improvl'.lIwnts fot' wl\'igat.ion I\!! :
l.mllhllt 110 one C: lll fi('f] 1l11"C s\I('.11 nil

illtcl'('st. in divcrl,ing' lho watcr~ of na\' ig':!hlc streams as will sub:;ta.n.

t.ially lessen their use for t.mffic." It. is this cOlll!el'il'S of doct.rillrs,

nil of t1H~1ll implicit in 1 he II:lsic doct.rille t.hat. nn vi( rahlo :; LreillllS are

public hig- hwa.ys, that. comprises what wo today rof;,.r "0 a~ the n:tvi-

gution l1cl"vitudo which played so prominent ll. role in the discussions

before t.he cOHlmitt.ee of tho bills which it is cOlIsidm' int". Tho point
to bo emphasized n.t present is that the Ha.vigfl.t.ion sCI"\'it.i7do was origi-
nally :1 rille of property law and 1101.:1 pl'odllct of the Constit.lltiou."

Tho quest.iolls, judicial ami legisl:tti\- e alike, which this Iille of de-

clopmcllt r;ll:: il'::; am knutt.y when they arc st.ated in terJlls of t,he situa-

tIon and nC'cds of tho year ]tIGO. The na.vigat.ion servitude was born

and grew up when water" was Hot, the ficarcc and co~tlv al'ticle thnt it

is becoming toda.y and wh~n tl.le sllppl~ was, in virtl1;.dly' ever)' in-

stance, ~ lIIpl~ bot!) for Ilnvlgn.tJOn and f?r oUler permIssible USeS as

well. Llkc\\-'lSC,} edernl control on~r wlYJ~ abll'. st.l"pnms was tlwll con-

cerned altnost solely with ~J; lyigat. i()ll ~s snell, lmt it. now extends to

1100d cont.rol, t.he cunstructlOn and reg-Illat.ion of hydroelectrie works

and pollutioll al': ltemcllt.P1 Pcnnis~il, lc uscs of \\":ttcr Huder locall:n~

U!lit~, f Shih:!! \'. Rin Gran,Ie Dam (lfld lrrirmtion Co., MIIJra, note 14; Wi-8eonll' in V.

llhnol.., anJrll. note 0:;; New Jt'rll'cy \'. Sew }' ork inJra note OG

In tlJ" l': ll".I'~. hc'\\'(' v,' r. th,' eOIl~lIWre' l' e] l1u~",~ I~ frC111ll'ntly '" pnk,' n or JIg It It Wl're the
fOllllt : lIld orl~ Lr1 nf th" rloetrlll.... :-::f'~, for 1': l(: lIllJlk!' 1Il1itrt! 8Ifl("/I \' ' twin GIIII PO/f(7" Co
350 U. S. 22.2, 224f ( llJ51J) (" the Interest of the United Stuk!i iu liH" flow or' It IHldgabl~
IItre: l~1I ~ rl;:lllnft.!, III Ill,. {'olJlolI' rc,'. dUll",.. Tllat clalll:-f' spe. ll;,.. In t,- ru,,, o( p" wf'r, not ot

iJrnl'~ rl.\. But til,: IlOw,' r I!'.l tlfllllln:lnt ont" which Clln he n!'serl,~d to tho:! ('xdu~ i<ln t. f Ilny
t" oIllP('tlnJ; ~r " olLflj('llnJ::' one. ' fhe PO\\" r I.~ a l, rl\' II" l!f! wlllrh w" h: 1Y" l' all('u ':\ oI,-, mlll: lllt

fle.r~
ltllde", ..., Oi,,:~ 

s~IP.er!?~ U~\'~, l!lltl~D NIf'em~ nt' "): United Statc! \'. Kn71.~nll Citll
t ' Nno flU'c_ ~( J., .,,~ J L..'o;. I, J. I. ~~t>.~ (~9"JO~ (" It 1", tInt the brn,'uJ can_~ litutl(),,:j} rlOrn:r to

r"f'.t:ulll.l" (' tlllllll" n:'('_ hilt mtlll'r thp f;C'r\.! tull... tlf'rl\' ed from tllat puwer nnd llll.rrower in

CUJl.... that sa\"(''' tI,.. G"\' l'rnUlO-nt [ reml IInhllitv In tht!~e C: 1S"'~. ''' ill'lI the GO\"t'rnlllPnt
r<'ls,.;; fh\ f; ~l'n.\ tllcl('. if Is ,~x,' rci. dnJ::" Its p~lr;\jll') IJnt IlIlWl' r III the IlIt,~r('!'t (If na\' I:':llti,)D,

rath" r thun takln:.: tht' prlnlle [Irol'...rt~. /If Illl\"on('.") -

fld!' f' XIILlna\llln III \I1l" 1I1.lsfaClor.\' 1"' 1" h\'(; rensoll~: Flrllt. tht> ~ Qtllm('rC'(' dALJ"~ f11X'~ not
ttllclf .'''''".Ipt t'rnm Ih~ T" tllllrf'l,ll~'n.t of. thl' firth nlll" llllllll'nt tl' at j\1!' t " l1lllpl' Il!':\lion h" 1'.lld

f~! '.t I. tkllll!. M' JlIIIII! IIlIi('/'1 ,\" 1"I(lIItlO' l Co. \". Vnitcrt ,'Itnfl'I<, 1.}8 US. 312. ;: 31] ( 1~{ j3)
1\;,' fh,' " tlll' r pn\\"l-rll g-rllnt", 1 ! tl CongTI'ss h~' tIll" C\) n~ titllti" n, tltP. Ilow,' r to rl'l:ulate

COmll1l'rl~" II< slIhjl'ct t.. /Ill 11Lp Ilmltntlol1" Impo.."(] hy ~ ueh IIl>ltrllm" llt, nll. ll1lllnnl: tl' l'1lI Is
thllt (Of thO' fifth : 11lll'n, lllI" nt . . '". CllUl::rt!!:'s ] In!'! J;llllrl' llH! control O\' l'r the r" l:llll1ti,Hl or
conllnl' r('(\ hut If, In ": o::C'rcl~ ll1:: thnt !' lIPrC'II1'! COlltrol. It llN' m!l it ll" C""": tTY to tnke prIvate
PrI'P" rf.\', tl'/' n It . '" . cnn take on13' 1)11 pa.\' llL...nt of jll!'t I" OlTlp(' nlSnti..n'. Thi"' ll" wer' to

rN:"IlI:tI,. ""~" lIl1' I'('.': I~ 1I0t dn'n. lll nl1.\' ol'oad.' r I" rm~ thun Ihat to " ktnl, li<;h I' O"-C olli('l'~ Ilnd

po!'t r" Il( I~. hut If Cnn~ I' f'I;,l wl!'ht'!l to ta\;... prl\' nt", prnp" rt~. upon Wll,(' h to hulld f1 J1flSt
J1fi(~l'. It IIlllst plIhl'r Il~ r" e ' 111" 11 tllf' Pl"\l'l' \\ Ilh tilt" O\\' lll-'r or III (, fllld" lIInalloll pn~' lllst
Ccrr~1l"' f..".1floll clt" r""r",.."/ """('( 0/1(1, eh.. '''II.tC":lC!,'n ..wnlet/dc- I!" 11 !'; t;, t... ,""rI' iimll' ll." ':"" il us

1\ I.,:. l..'~ nt 0111'. ~"". fnr t""111l1pl,' f'. jl,,' enl,lI' l: 11 lIn. l 1'111- 1.\' ~ t:1tel:. 1':"';: allll " tatlll"!' ,.,'lI,~C'ted
In, -" IUIe/I! \': nOI':"'! I. ". IIPI"II. \ lof,' S7, fit ]~ If. SI!~ ol-;n, P" llIli!llrUIII" Y. 1\"1lc.di711]' IlIlG

LJtI/II 1111 t RIll!!!" ,1.0., l." lTuw. - 121. -I:~::: (1....;; 1;): ".\ clll~!' . If l:.l" C'll tll: lt hll\'" iretll'H'ntlv
occlIrro' rl In f1,.' ~ f:' f" t','"rtll c" lIt;\ lll l' rilld..I,'; o. nnalo1!" ll>; to th.hf' 111\'" I\" l'cl in Ihl' pr{'~"n't

1I~". TI,., 
1"~

r" I): 1I, t.'rnlll ~ tr,'ams (, f 1\ Stllt., whkll :lrC! nnl' l!! ahl{' hl'lunr: 10 Ih" rip:Jri: Jn

O~ III'~q" t,) t 11 thl.'~' 1 of Ill" .:;frO'lllll, nn' l, as <.; 1I('Jl. fll,'y hl\ve /I ri;.:ht tn llIH' Ih~ W.1t" r!! and
tI ( 1, 1., n a.lh, fl~r th~ Ir ,,"' 11 prl\'.ltr' l- n\llllllll(' llt. !'uhJ" I' t 1l1l1,\' 10' 1111' 1'11111\,' rlc:hl /lr I1nd~.ltl')n.

T/':. I.. ft.I. 1.\ I'".."trlllf " I' lIn.,>,..r "' 1111';"" '-"" Ill", f" r Ih.' I'url'O"" . 11' "' lll'.i",'ll".: tll,' "' lr,':lm to
tl" \. IIIIIlh< II""" I" 11' 101" 11 It lIln.\' l.., JlPl'llc. t!. " lIhh'l't to Ihl~ plll, ll,....,,,.'.l1l'. llt nllt Ir th" 1l1'

IIfrndllr" i< 11lJ11.' r1.tll.v lnt(' rfl:rt! with 111" puhllc rIg-hI, thp obslrlll'tlnll ] lla\.' III' rt' I; IO\' f'll or

Atlltlt'" OR n IlllhllC' IllllfollllH"'.' . .

d

PI
Thl,. I.. .." t 11, r: 1, 1.\I~'~ tn . 1f"' Cllll<l In llC'lall tll... "'(In!<lItlltlonal founl1utl,' n" nn w!tl... h th"" fl

f!T,' I" l'lrI" lIt!l rl.!'t. It 1LlllY I", I'nllltl',l Ol1t, h" w('\'" r. fhnt thl! c" 1I>1111n! lon: tllty or l\',[,.rnl
hyrlrowll' ctrl(' ,1"'\"']') JHllPllt. h.l',lr,,,'I,,(. trlc r"~' ll: llioll. nll. 1 no(,, 1 etllll1tl] "" Iil' irj,,~ ]1' 1." i" 11I."' t

Cll!'l'!! h~c]) ~;]:< lc,l. on th,cir r('ll1tlnn to Illl\' l::::nt!oll. Ari: o' HI v. CflliJonli". 2~ 3 U. S. 423
J!).'II ~., I, rllll<l ,~/qln \.;, A ppll/"(' lIi' l1f {> nf(1rr (: n., :11 J U.~. : 1. 7 ( 19-1( 1): OklnhQll1II \'. ftU/I

F. Afl~,tl1l1",!, 
Co.. :

I1:1 T~.:-;. r.o.'! ( to.} 1 ) ; Ul1if('rf StllfCII \'. Tlcin City P' m',;" Go.. IIllprn, Ilnte
01). ( rh{' r" nnt'!'!' o:!e ' alll'.\' ,\nthflrlt.v, on tile olh,~r hnlld_ t:::ot Itft prllllnn' c" n~ tll' lllonal

et/lrt In th(, wnr ~ I):,'(,T c1nm'l'. Allhl'll'lI1, lf'r \". T(' nffC..llce VfJllC11 Au1horiti,. 2!). U.~ 2" S.
I!):\fi).) In ot l~ ll!'t p,ome Inf' tunce!l thl!! OppTo:lch lel\ve9 the Imprl'l<!'ion or:\ nn\"lJ::'atlnn

tnll
rwat:J:'ln~ n h). tlro('l('ctrlc (' hlJ::'. Wider and probably more "' MII' fnctoTY bfl~~!I con be

toun I, In the cn"'l' of Fcrlr.rnl f1e\'(' lopm('nt!'!, In thc ~l' ner!ll welfnrp clall<;(" approflch which
the COll! t took with r("!llwct to Irrlt:atlon In Uniletl Stn/ ell v (/ crlnch Lil'e l:.:tock Co : l~9
U51. i:!O\. 7;:~ ( 11l:00) rind h"" lhof' In' i/ II/linn nilftrid v l;(, I'''( Ir.~'rn .{"- \ r ~ ,,-~' :' n4

10:iS). / lml. In. the cap,e of F('llNnl rpl;"ulntlon.. in 1\ full 'nppll~ntinn ~ i ~he ", i;~.l!;:il~D-' ln
Mr. .Tllfltl,',. R"...,l'>I opInion In tILl' .4, IT,.. f,tl'lli" lI [' flIr(',. Co. {' f1"',~. "''' II''". /It -12fi. thllt " It f':lnnot

nrOJlf'
rl,v b(t Iluld tll/lt the conHfUutlonnl pnwer or the Unlt('rl s. tnt('!! Mer ltl'! wnt('rs III

Imlted to C!ontrol fur nn\' IJ:'ntlon nnd thnt ."in truth, the I\uthorlty or the Unlt('u Stntell
hI t1l(" T~.l!lllntlon' nf (' omm("'('e on rh...tt" r, ' in nnll on''! J, ltlll Wnl" r~" or whl...h ll,)(., l pr,lt" c-

tlon, waterl;hf'd dev('}opmC!nt, the utUltntlon or power, etc., are merel)' pnrt!!!. See, / llso,

iankturter, .1_, dls!lcntlnQ'.
I. 

In FI,..e .fo'oa HJI(lro"Elcctric Coopc" lJtfvc '". Fedcral POlrcr
ol1tmu6lon, llIpro, Dlltl) ]fj at ] 88: Wit. ~re ~ J~ Agreed tbat Congre!lll bn.8 the (' DJ:Illtjtu-1<' 

10 W:l11. nt : iO:l. cr. I: COIIOIII/ 1 LifJht mId " I)U:r.r Co. v. Unite" 8tatclt, 2G6 U. S. 113

1~ 1:! 1) \\ I... r,' till' CIIlIrt 1",, 1;, a 1'"...1111011 rll'pr" xlmaflnc: Ihut or " UI1Cl' nf1\'! j::-ul, j", III fll<.t,

tllro~\"+'r 1l11\' Ij.:nbl,' III 11Iw" :\ Ild " II{ fI-d St,{!f-. ". Aprl11al.'1/ in1l l'OII'/' r CD., hlJrll, lIotc 01,

where II pflllltrll .. lit ( at 807) thl\t-

11" 1"\\':13', " th.' rl\'I".~ ! ol' lltnhh' ror Ilnd'::;1llh1n, III not hnrrl'd fn.m thnt c] nRlllfl('lltlon

Dlt'p' I.\' 1". C:llIhl' nrtllldal nl(!:. IDU!lt mnke the hlghwny !! ultnblc for Ufle bcrore commercl31

lJ1I\' I;:utllll' Ill:! I' h,' IIlHlertllken.
l'IlIpJ" fl, lIot(' 4i.
For f'xamlll~ " ec Wtllllll/l v. BlIlck-bird Crcck . Uorah CI).. "" pra. note 47: Mllrtln v"

WIlII". II'II IJCNIffr.. In l'pt. 367. .no (1842) : PCllllRlIl",lnin v. lVhcelill{1 alld ncrmont DrMafJ

r.o.. I<lIpm, n..tt" 7:-, nt [, 1: 4: (} ihIHW \". Plli1ndcTphill, ::I Wnll. 713. . 20 (l8f;fij : Mum-for" Y.

Wn,.i11Vdl. II Wnll. - 12:1, - I:~(i (ll'fij) : Weber v. noarrJ oj H(I~bor Cnrnmi.!.rloncr"" 1R Wnll.

7, Ii:) f ( t.'l7:\) : .1f/-(;/"I'I1, 11I v.' Vi" l1uda, 9-1, U. S. :lD2, 304 t fIS17) ; Pounll v. Turck, D5 U. S,

4aO 4fi-l (If'j'Rl . HamfUon v Vicbrlllro, Shrel1f'port IIn(1 Pacific Rai-koml CO'.
l IIUp,.a, Dote

15 ; It 2.\n: Ilubokl':fI. V. J' cnnlllth' l1" ifl. Railroad Co" 124 U. S. O~ 6, 688 (18~8); nUn.tri.

Crntrl11 HfJil" olll1 CO, V. lIIhwl., 146 U. S_ 387, 435 (1892) ; Glbllon. v. UflUetl Stote.. 168

U.S_ 2MI, 272 ( 1f'01). The lut ot the~ casel appear. to be. the. 6tBt 10 wblcb tbe term

fJervltu( I{''' 1ft u!!ed, - '
Ui2 U.S. 1 11 ( 189H. ' -'

bRon V. I;,.UCII BtlItCll'. lIupra, note 88.
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ha.ve 1\1so been expandinO'. J\.fU11icipaJ di\:c~ ion~ were no~ a problem
during the first half of tr,e 10th celltur~', ' rl"lg:' tlOlI WlLS vIrtu:t1ly UR-

knowll, pollution was not t.lm problem It now 18, and small mill da~ s

did not cOlllpare with the I!iant hvdroplants of today. .' Ve ha,:e, In

somo fashion, to relate all of these / actOl'S :vnd the navIgatIOn servltude

to each other as hest we can, with foil awareness t,hat the broadened

detinition of navirr:l.lJle streams laas carried with it, a widened n.pplica.-
tioll of the servit,f,le and wit,h inqoiry into whether the benefits of the

servitude e_xlcnrl to t.he 1\ OW('.1' F'NIC'l'al nses of wat.er.

One of the lin;t questions that arises is that of ,the Jegal! ty of diver-

sioTls made from 1l:l\, jf'IlU] O streams fOl" IrrIgatIOn, mUnicipa.l water

supply, and the ] i~ e. lIere we hav~ to recl~on n? t only with t.he navi-

gation servitude Itself but. also w, th the ImphcatlOn of the Desert

Land Act's language (" and all surplus water o\'er and a,bove such ~c~

tual appropriation and use, together with the water of al1lakes, rIv-

ers, and oth6l' sources of supply upon the public landsand not navi-

qable, sl, all rellIain an, l be held free for the a]) P.roprll1.tlO!' an~ use ~f.

the public")," and ultim:ttely WIth the prollltlltlOn agalllst ImpedI-
ments to navig:ablc ('.:lpncit.y fOllnd in tltp_ ISDO find IS!)!) acts.OJ .

A distinction, such as the Deselt Land Act makes, between the DaVI-

gable and nonnavigable portions of n s~l'~am syst,:m is understandable

histol'ically for the purpose of detel'mmlllg the tIt1~ to ! and underly-
iner the water<J.i and it. mflkes sense when the questIOn IS one of pro-

hibit.ing or reg1l1ati~ g t.lle erection of ~tr!lctl~l'eS which are physical
impediments to naV) CT;ltlOll. But. t.he dlstlllctlOll becomes an attempt
to separate t.he insC'.,';;rnble find. as the Rio Grande case ! nakes clear,

cannot be maintained when t.he problem is one of preservmg a proper

flow of water to serve navigation needs. The aut.h~)I's of the Feder~l

Power Aet were aware of this fact and the PollutIOn Control Act IS

not based on any such distinct.ion. ~ ts retent.ion in the cfl;se. of diyer-
sions ean only lend to misllllderstandlllg and trouble. If It IS naVIga-

tlonol power to promntr n comprf"!h(' n!llve dl',"('lopml"nt of thl" No.t1on' s ~ ntf'r re!!ourCl"Fl and

thot It ha!! eXf'rclr<ed lt~ nlll!lnrlly hy tlw Fetlf'rnl WntE'r Po~ cr Act. . See, In ndrtltlon,

fh.. ( nllflwin)::' c'OlIoqll. r Oil tllt' 11001' of the UOIl<l.e, rcpnrlf'd In 0.) ConfJrrlllllOlllll Record, 9408

1~~r/ hAU::. 
Mr. Chnlrmnn. wUl thl" ~ent1emnn .vll'I11?

Ir D'}~WART. I \" I("hl to th(' ~l"ntleUHln from Mnln{>.
Ir: HAI.F.. I hnprlf'n to hI!' pnrflClllnrly Intf'r"!' Bt('d In the confltltutlonnl que:<:t1on wbere a

hvdrol'] f'('trlr Ilrojf'ct I" f~lnl' fru(:tf>tl without lIn~' (' If'nlf'nl (lr flood control or nn\' IJmt1on or

Ilil'rthlnc: of thnt kind. Did the gcntl\' mnn' lI committee I;lve nny pnr1l('ulnr cOD!.\ldcratlon to

tbat polnO _ .
Ir O' RWART. WI" rllrl not J:'lvr pnrllclIlnr cnnfllr!rrntlon to tbnt point, .

AIil-' to the cOIl!:lItntlonnl qllf'flllon or n h,v, lroelc('trlc plnnt on n nnvlJ;'nhle fltrel!.rn, may

I say thnt thl!! IfI 1I0t 0 nllvJ~ nl' lf' fllrenm. It t!i 0 loke above the ocenn nbout 1.000 feet.

A I'Itrl' nlll come!.\ down from the Inkl">, hut It 111 onb- n Rmnll one, nnd I doubt, tberefore.

fllnc(' It III not 0 nn\' h!':lhlc strenm, tbnt tbe constttuttono.l qnestton tbat tbe gentleman
bnM In mind 'Woulrl npply. 

I Ifl d tb
Mr. R,\"';. I think thnt v('r;v ext('nlll,.... proj('ctR - . - bOTe been usf e on e

Jr}"ollnd or flnod control I\nd nnthmtlon, thp h,vdrol'lectrle feo.tures be ng rf'gorded D8

lnchll'nlrll Thot wonld not be thl' cnl'le with thlll project.
Mr, n,'RwART. Thnt IR trur. There YOll hnd navh;mble streamll. In this CBBe It Is not a

nDvlj!nble strentn. There fA that distinction between the two projects, .

Mr O' RWART, It III my op1nlon. hecnu~c th... Iltr(!am IIIl not nnvlt:nble, tllBt thnt provision

or the' ConstitutIon doel!l Dot npply. However. I admit tbAt tile gl"ntIemnn 18 over my

be:.zds':' Jlra. nolI' 2:1. AI'I Ihp ml'mornndum from Ihr C'ommlfll' lonl"r" or Rp('lnmntlon refel'Ted

to In till"> Ocr,""ch C'fII' I', IIUJ'lrrr, nolI' :'iO, mllk~ clpnr, thp Rurf'nu of Re("lnmntlon al' n(' rnll,.

drnw" no dl"'tlnctlon bl'twr'('n nnv1l!'nhlp o.nd nonnavhmhlp l'ltreams whl'n mok! n!! flPprOPM.Il-

tlonl'l nnft,' r Stnt€': InwlI. The dl8t1nctlon IA olso, with few exception II, not eX(lresaed In

thoae 10wlI.
a Pllpra. Dl'lt(' fI 28. <10. ~ 

8' . 0
For nnm11I1'. Unite" 8tntt:. v. Utah, 2A3 U.R, 64 ( 1931). nnd Unitt:... at:. T. regan,

29:'i tJ S 1 ( 1n3~) on tM" qu,""Uon nil bdween the Statelll nnd the United 8tnt'"". Paoter

v '
BIr;' '1~ 7 UR " 81 ( 1f~91l dealt! ,..Itb the ruleB ~ overnlnJl' the conlltrnctlon or fl('ranfA b~

th... Unit...~ Alnt",." nnd 110lntlll out the "' ll.rllln~ 1l In the la"'8 ot the vnrloDl'I Btde. wita

rupfr't tD private Ter~UB State ownerRblp ot laod oDderlllnr oDTlgllble waten.

tion that is to be protected, t.he proper distinctinn is in terms of the
effect. of allY propo~cd diversion on navigation, not, in torms of the

placc wherc t.he ( li\'crsioll is made. If, vice VCl'sa, divcrsions fOJ" con.

sUllIptinl !lSC al'l~ to bt~ Iwrmitted or Cllcollrag\'1.I, I, here i~ lit.t.le HellSe in
l'eotluirillg" that. they b( 1 made in the nOIlII:t.\'igablo portions of a. stream

system alld fOl'hidding them to be made elsewhere.
Dut this, of course, raises the second and broader fJ. ucst.ion- that of

the legality of diversions, wherever made, that impair the navigable
capacity of our streams. The Rio Grande caSe made clellr that the
1866 allll ] 8ii acts do not protect against tho ] 800 and 1800 acts.
lri"~r.nn.~in \". l1/ illois I'~, nddC'd to this tlw w:u.lliw' t.hat. {WC'll the Secre-

tary of the Army has 110 authority to license ,{" permanent di,'ersion
of water for other than navigation purpcses;

comIllninnnts urge that the (livl"rsion here is for purposes of snnit3tion
and tlevelopment of power only, nnd therefore thnt it lies outside the power con-

fided hy C(1IIg- I' e~ s to th~ Secretary of War" The Master I':.ays:
There is no doubt that the di\"er!'iion is primarily for the purposes of sllnita-

tion. Whatever may be said as to the service of the diverted water in relation
to a waterway to the .Mississippi, 01" as to the possible benefit of its contribution
to the navig:ntion of that ri" er fit low water st..'lges, it remains true that the fli~

position of Chicago' s sewage has been the dominant factor in the promotion,
maintenance nnd development of the enterprise by the State of Illinois and the

Sanitary District. ... ... ..."

The normal power ot the Secretary ot War under section lOot the Det ot
Morch 3, 1899, is to maintflin the navigable cnpacity of Lake ~ Iichignn and not
to restrict it or destroy It by diversions. This is what the SecretarieR of War
aDd t.he Chiefs of Engineers were tr)'ing to do in the inter\"31 between 18!lO and
1007 nnd HIl3 when the nppIications for 10,000 cubic feet n seconu were r1enied
by the successive Secretaries 3nd ill If!OB [ when] n suit wn:;; brought by the
United Stutes to enjoin n flow beyond 4, 1G1 cubic feet D second.

It mny be t.hnt some flow from the Inke I~ nece:<:saf}. to kl"ep UJl nnvic:n-

tion in the Chkn~o Ri'" er, which really is pnrt of thl" ]lOTt. of Cllicn,CfI, hut that
amount is n{'~ lig"ihle fiR cnmpart"d with R,!iQO second. ff'f't now b('ill~ dinrted.
JIf'ncf'. he-rOlltl thnt ne,g-Iig'ihle ' lllnnt.ity, the vnlidity of the ~('(' r{'tnry' s r]fl~:)]
pt'rlllit df'rin'<,; it:;; support elltit"c] y from n situation prMlllccd by the Sauit:1ry
Distrkt in " Iolntion of the (~omplnillnnts' ri!:hts; nnrl bllt for tllnt snpport. com-

plainants mi,l:"ht properly pres~ for fill imllledinte ~hllltiu~ down hy InjuTlction
of the l1iv('r~ i(ln, ,<::: 1\"e : lIlY smnlI p:ltt nef'derl to mnintnin nnvil,:ntion in the
riw'r. In these (' ircllm~ tnn('e~ we think they arc enlitlC'Cl to a decree which
will he (' lTpctive ill brin):illJ:: thnt violation find the lI11\\'urrnnted pnrt of tile
divcl'~ion to nn enll. . . ..." M

The policy question which i~ tlm!' raised is 1I0t :1 new Olle but. it is
a lar,!:!:e Ofle. Th('l ecollomic. vallie of O\lI" st.renms for Hnvi~'nt.ion as

th€" annllal stat,ist,ical l'P.port~ of the Chief of En!! illeel"S m; ke nb'lIn-

dnnt.!:v ekar, is not. nel!lil!ihle. E,' en in the States , o: rs!. of t,he Mis-
sissippi" !. II(>. amonnt of freight t.hat. is carried 011 fL Sacmmento, n.

Colmnhm. and t,he lowe.r reaches of It ~ lissollri cn.nnot he hrnsh~d
1115 27" u.~, ::lr,7 O!l:!O),

Jhld. nt 41~, 417 f" ~('e nl" o Nr.I(' Jrrll("rl \.. ;<" 1.'10 York. ~ S:1 U.R. ~ 1G, ::lH ( 1931), a
IIUit to (' njoln I>;rw '\:ork R dlvrrf:\on of wntC'r from Irlhutllrlc!\ ot lhe Dcl:J\ vnrp Rh'er: " The
maRtN 1i00l!'l thnt tlH~ nhovr'.Dllmed Irlbutnrle!l of the Dl'lnware nre not nnvlj:nble Wl'Ltl" rA
of the Unlt!'11 ~ tnteA . . -. Al"! Oumln.c: thnt rC' lI('f by Injunction still ml.c:ht be proper It
a Allbj;;tontlnl dlmlnuflon within the Jlm1tfl of nu\"h;nbllltv wa.1l thrclItencd . . . he r'311ed

1I. n. wllne!':!! Gen, G('orge B. PllIl!bllr.v, ASfllfltnnt Chief of F. nl:' lnpl'r!\ rot the U.R Armywho, nltholll:'h not Bpeakln/;' offiCially for the Wnr Deportment, ~ ntlj;;fled the IDnstl'r'B
mind that the navl.c:nble r'npQclty of tbe river would not be ImpDlrcd Of conr8e In that
pnrtlcnlnr fill In ! lome otllen New York tntell tile risk of the fnture. ' It the War DepD.rt~ment Rhould In future cbo.nge itA present dlslncllnntlon to Intertere, Kew York wouldbaYl! to ,. Ield to Itll decision. - ., This will be proTlded tor In the decrP.e."

fi22fiO-Co---c.
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ofT lightly." But it, io uouutful whether dILtn. aT'e amila!'le or could

readily uooClllblClI which would giro. lis" oufficiently lIniforlll ont-'

come, whell the ll1Lvigatjo)l valuc.o:; of our f::.i.renms nrc cOlllpnn~d with

their values for ot.her purp05e.<O;, to warrant even a roug-h judg-ment

that, in all circumstances, navigation is or is not to be preferred to

other usco. It is likewise uoubtful thut dut" arc available or could

be readily asoembled on wbich to b" sc an <1stimate of how I'll.pidly
the na,vig:able rapacity of our !: it)"(~:\JllS would. be cxlmust.ed if all re-

straints were l'CJlIOVN} by nn n. ppropria.te modificatioll of the 1877 and

18V9 DctS 01' eren of the extcnt to whieh the"" "nd other similar acts

have, ill fact, prove!l t.o b~ a. dctelTcnt to diversions. nut there is no

qu('~"ti()1l that. u. survey of existing' diversions would show that many

of thclIl rest upon:t ~ lippel"y legal foundation and t.hat. there is merit,

in law if not. ill pl'llct.iec, to t.hp. compla.int t.ha.t a. sword of Damocles

hangs o\'cr thcm, due allowance Leill~ made for the esagg-eration in

any such sl atclIlcnt as this. .

The prohlem is Hut fund amenLally 1 as it has somet. lIne.s heen stated,

that of disse.isin of vested ' vatm' rightg hy the Fcderal GOVlwnment

wit I lOll t. just compew;aJioll. Such a st.att'lllpnt. of the caSe hegs t.he

que.<:;tioll of whnt "\. c!-'iQ,d'~ means and how fu [' these rights are " vf'sted."

Whatevcr e,!se t,h" t" l'lll may meall, the l" w is well eotablished th" t

t.hese rig-lit,s are sulljed to :\ 11 exercise of tile Federal. servit.ude. a.nd

arc, therefore, stlbjt~('t to divestment. without compellsation. .
r Nor is the problem solely one of t.he FedeJ'al GO\,Pl"llJnPIlf, 01' fi, Fed-

eral ngp.ney versus the owners of rip:ht.s to divert. Thrre aT'{~ recog-
nizahle financial interests, ~ven though they may not be lega.lly pro-

tected ricrhts, tll<lt. ship and ual'~ l~. owners and t.hc proprietors of

whal'\.p.s,~ lo('k~, . w:tl' ehOllSl'S. and thc like IIn\'c in the contillue(l n: tvi-

gao; l; ty of streams. If rli. ersions destroy navigability, with or

wit.hout. Cong'I'C':is' eOIl~- llt, these illtcl'est~ will goo as fully uncompen-

satcd ns t.he rights of di\"ertcrs will go if the Federal sci'vit.nde is ex-

ercised. Whichever way COIlgrcss acts, in other words, it ca.nnot D.,:oid

favorillg- one use of water over anothel',one t).pe of water user ag-amst

allot.her..
In ~hol't, t,lIc COIl~ reSgiOIHll probleDl is n. polit.lcal 011(', in t.he hi,!!',hest

sense of t,hut. word":'-t.hat of distribution. or sett.ing tl,e standards by
which distl'ibution is to be made, of the " mil" hle wat",r SlipI'll' among

the va.rioHs US(>S t.o which it.can be put.
In the " hoenee of the, SnIt of daln. rderred to aoo\' e, it io doubtful

whether t.he time is ripe fOJ' n.n n.ttcmpt at n. full perllmn('.nt leg-islal.ive

solut.ion of the problem. But. it. is worHllloting that every Rivers .amI

Harbors Act n.nd eH"I"Y Flood Control .Act. t,hnt lins hecn ennrt.ed since

19i-4" 8 includes, in tel.ius or by reference, u. provision rp...
fl-ding t.hus:

The lIse for m". i,::ttion, in connection witll the- operation nnd maint~ n;ln(' e or

such wnrk~ herein nuthorizt;'d for construction. or wnters ari!';in~ in Stntes ly~

Th,. Corp~ of R!J,::- IIlf'('rH' Dllnlllll fltntlRtl('nT rpport entltl('d " Wn.tp.rborne Commerce or

the United fitntci\" ~ hO"""R nhollt 1.500 million ton. mUE'R or fr('l~ ht beln~ (" llrrlMl In J9::.7

on the Columhla nnd WlIlrltnette Rlnr9 bfo\ow Vnnco\lvl' r nnd Portland. about 136 mllllnn

ton- milc!! on the Columhln h,. tw('rD Vnnconvrr nnd The Dnlles. o.bout 112 million ton-miles

b('tween ' fhr Dulll'!! nnd MC~ 3.ry, n.bout 27 million ton- rolleR bl'twren M('Nory Bnd Kl'nne-

wlek nnd nhout 10 millIon ton-milt's 1>" th,. Wlllnm{'tte nnd Ynmhlll Rlvf'I'B Ahove Port-
land.' In the lIame year, about ] 153 million ton-miles were carried on the Sacramento

hplo\'f' R('d mnl'!' nnd nbout 137 million tou- mllel!l on the Snn IOBquln below Stockton. In

1958, about 267 million ton-ml1efl moved OD tbe Mll'lsourl. the great bulk or tbls being

b{'tn'''~n KPDAAS (' It,. find tbe mouth of the river.

The enrU,.lIt of thl'lIp BCts 18 that of Dee. 22, 194:4, 08 Stat. 1187; tbe latest t1Iat fit

July 3, 1958. 72 Stilt. 291.

l~ Wh:, IlY, or I~l~ l' tl:'t~. w('~t. of tIle lli~l~ tY- I' i:.dlth IlWrlt1illll " hull Ill! HIl1r f.iueh use IlS

8~; JlI/
t. umllllt \11th . 111}" lj('llctll: wl COIl~ lllllllti\"l~ liSt'. 11l. C~ Pl\t or tutUI''' in

tO~\;~ Uly~~~g, \\' hllll.)...or 1l1ll"Uy w<'~t of th~ llilll't~.-eighlh mel'iliian, of :,:udl w:~tel's
e. (,', 1~ llll1CIPHl, ~ to~:k wntcr, irri,:;utioll, millinI-:". or inllustrial pllrpos<,s.

F V" S furlllshes II P" ltlll.! solut,ion to the probli' lll " nd os f:I1' as new
e( ern) w.ork~, ar~. concerned" a c~mtinuation of this legislative ) rac-

JICIO' 1
WJlh . II'PI opll:>.te exceptlOns If they prove Hccessory may w~1I be

It t mt 10 called for. '
Vit,h l'esl~eet, .to exi,st.illg bCJl('ficial COIlStllll]Jt1\" e lIses of \\"ntf'-I" b
prl\'a.~c pnrlTCs, mcludl1lg J.nullicipalities, howe\.er- pn t't.icnlal'ly t.hos~

scs t,:~t are. of lo~g sta..ndmg- thc fl:8s11mpt. ion can proba.bl r be safel
n~h!!,., lll tbM the,,. etlcets Oil "'"' l;!at.ioll ha" e oll'eadl' ["' I'll fill?

C,
Li~~( l., Oil t1110,." SStllllpt.I011, thet'e :,' ould be merit to cOlifirmatioll b~

Ollol.f'.~S of the lights. to use OJl wlJlch t,he.v 1I0\\" rest. insofar:1~ the'
do ~ ot. l1Ifl'JlIgC O! l any other rights or illtp-i.est~ of the Ullit~d 'State;

F]~all~, ~,.here IS tl~e p~ohlen~ of new and enla.ro-ccl diversion's of
V,\tcfi-:),} pln'.llle p;~ltICS, J1leJll(Jlllg 111 1 III ici pill i t,h's, \~ hic.h may 01' ma.yo~\a e,c,t.I:::lvlgablht.y. No assurance cnn be given by any administra-
H,e. o[hl.cl to. ol~e W~lO pl'Op~ s{'s ~ llch n diYCl~ it)n tilc\ t it will llot he

RIl ,] cct. to attack. let, the dlverslOn may l'rquil'c a large in\"(~stment.

h~
H~ 

t\ 
w~101c ] o~nl economy, may het'.01l1e dcpcndl'_nt llpon- it. It is not

Ill 0 , lpprec.!n.te t] w jrol.lllg that this is an ulI:satj:;; factorr sHuat,ionantI t.ha,t the.re IS 110 ncc(l fot. Conuress to kec,!) as tirrll~" '. . t. _
now ex -. ts It ! I b /'::

l - lo,~ reIn Oil I a~

t. -. 
IS .., ~' WOll ( . not, e out. of. ~rder. 1 hel ie~:(', for C'onsidera-

IOI~ to he
7-

1\.' n. to Ieglslat.loll anthonziIlg t.he Srereta.ry of the Army
Ice~lsc, cJt.he~ pe~'IIl<lT~elltl;y or, fo!, tl reasollabl~' long" period of yearS

1\ ('1"Slons ~ f nntel WIllCh, In IllS ) ud("lment. wIll not' ' 111'0. ,t tl' .'
gable e"!)[ l.('tl' f t I . I . ~, ., 

C IC IH1Vl-

fi' " . . ) 
0 0 reams or W 110. I If they do ", ill yield pub]' b

t.l~~ ~;:
pat~ l/ l~:lIl t~~ose. tlntieipaled from the c~ lltiJ111ed rlYail:11: Rit.~~f
lter '" 01 11.n.\ lg-n.tlOJ1 pllrp~ s('s, Such an ennetnH"nt. would illl\"e

it
le.lSt. tho '! lel'lt? f ell" bllll/!, (In'erters to kllow where thev st, 1 he-

ore th~ dl\"el'~J(ln J1lvestmp1It is made. . ,
lnl

I .
A t.hlrd q\lesti(~ 1l tllat. needs f'onsidf'J'ntion is wheth{>r 'lno . f

J.-~
O\.

l-~ ~ar ~
he lH'tIlCflts. ~ f t.he ll:1yig- ation SC'ITitl1de nre < l\"~ il;\hle' / 0 t~~~

un. \'
IlJ10Yt'

l'lllllenl, III connection with its 1H~\\. I' r llses of l1aviO'ahlc
she.~Il1S. TII ~ lIh~taJl('c the qlH~st.ion is whether the t'xistcncc df th

serytl'nde alld ItS b" nefits IlepPllrl " pOll the Hat""e of th~ Stl'l"lll1 ( i~
W 1I~ 

lfc..'
lSO nl~Y i,u-YIgahlc ~tl'c~m mny be used by the Federal

Go\'('
rn-

me_l1. or an,} 0 lh:i cnnst.ItlltlOnal functions without com ens" tion)
or upon the nat.ure of t.he Use (ill which ('.a50 it is only a ~ avi~.lti(
Use or, at, most, n lIse l'ogni1.nhle under the commerce ~-hll;SC ~' f .t.h~

Tlw Sllt)flwr~ ecl Lands A~ t or HJ:i;l (137 5it ...
f'XC"f' pt{'li " warNpoWl'r, or th... U" l' ot '~ nter (' PhI _9. 4J D. S. C. 1: Wl et f'('C).) sprelOcllliy
flul" hmf'nt wlli('h It Illnlle to thp. Stnt{'p, ( Sf' ... 

or e pN' uctlon ot power" fr.'m the rl:'Hn-
In It " holllr1 " nlTect th'! !Hie. d(! v('lopmenr i(

e)).. It olso provld('d thnt n,) thlll~ C"ontnlned
8tltutlolln1 nnth" rlt.... of thp Unltcd St8te/l"(lrm~j~~rll'ITt, or C"(\ lltrQ! IlY or under the CQn-

plIrpo<:e ot nnvli:"atlon fir floot! contr,,1 or tll
s ~ 

d
t\, nqlllshcdf Innds lIod W:\terfl for the

rfh'a" e Or rf"llllllllb, hm('nt ot 1111\' rl,::-htll ot ih~rU~: i donsft pow('r, or be con!l-lrucd n>l the
onnl authority of COlll: re<:s to re 111 t

e ntes nrlSlnl;' under the (, oll!l-thu
CQntrlll, or the prod; ietlon. of Ol\"~r..

n(~ or tmpro\"e nllvl,::-ntlon. or to provide for flood
Stnt,,!" "nil It!! navlC:,1t1onal Iol' rr.,tnde nn.

d('~
1 ~( td} t

llnd expre.<.:.<:ly ternlned tor the Unlt('d

tt 1<1I11] lnlll]~ nlHI nnvlgnble water'" tor tht' ~OD~ tl~ ~rd Plowers of re,r:"Ulntloll nnd control
on. Ilntlonn] d,. feo!"r, nnli Internntll>nnl IT ' 

u onll purpoS(,!1 ot commerCe, navl>;"n-

Vll: 1 notbbl! dl' clU('d to Illclu( le'- 
proprl('i:nr~' : J~ h.tIlQ~ lr otw~~i~~j ~ h~ lI. b;" pnrnmonnt to, hut

ilh~111.~~
ltc~~~

tr~~dt~~S~

J:COtl~Nio~: l~~~nJ~:rio
o:

rr;~~
t1~ n. 3.(; lb~~nt " N,O/ htlfrJCg ~~ aih',S ~~~

C l\ 0 : v or In pnrt 'Yo.elltwnrd of th nl t I h
e nw~ 0 tbc Stutes whlcb

and (' ontrol of irrollnd and surtace w

e ? e y-e l: tb mcrIdlan, relattnl::" to tbe o\Vner:; hlp
b\JtJOTl ot .! uc.b .... ater.! shaH eoDUnu:

t::;8r1e ~
d ;~

e~ cd'
Dtrol. 

nIPhP" htJrlnt!oll. tl8r. :lnd dl~trl.
s not clear. ranee '" t t e lawa of l!Iucb States"
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Const.it.ution which carries with it tho right t.o 11~ wit,hout com~

pellsat.ioll)... \ . 
IS'The eon" tit.ut1Oual ' l',e" t1On has not. h~cll Hettled 1) . t.,~ ' '! pleme

Court..lOo It wa~ spcc1l1eally left open, Ill, t.he cnsc of lrrlg:~~~on, hy
t.he majorit.y in Unitcd Stnte., v. Om'lnch J"" c..tnel, Company . Re-

errin'" to c'ollgl'~ssionnl ncts declarin~ t.hat " the entire. Central. Vn.!)ey

project'" . '" is '" '" II< for the pnrp<>?cs G.f improvmg naV1g'atlOn,

rerrulatillrr the tlow of the San . Toaqum R, ver and the SaeraTl!ento

R~'{'.I' co~ t. rol1in(l' floods.,_ providing for storage. and for the delivery
of t.l1c' stOl'r-d wnt~' s t hereof,~' etc., to:! t he Court. saul:

Thp. G( IW'TnIHcnl C' ont(>IHll'l lhat the oyerall c1f'Clnrnt! on or purpose Is Rpplicable

to Frillllt 1),IIIl : lIld r{'l: lt{'~1 irri,L!:ltioll fadlities . ... I.It] ~'elll.".s nn. the rule

that it ( loe<; nut h:1\" e tll (,1lI11JlC'lI~:1te for lle:,:truction of npnnan IHtelests o~er

wl;kh :1t the point of ('onllict it 11m; II Slll~ rinr nuyigation illtercst the exerCH;e

ot which 1)('' C:1sions thed:11ll: 1I!C - . .., . 

j
Claimants, on the othl"r hflllrl, urge thnt at le:1st. the Fnaut Dam pro eet was

wholly IInrclat('d to 11:1\' ignlioll euds nm:1 could not be C() lltr(lI~('(~ I~Y. the ~encrnl

con~ r("s:<;ionnl decl:natiolL of pm'pose. ' rhey poiJ.lt out Owt. , In ev.ery. ln-

stance in whil'll thi~ Court has (](> nic(} ('nlllpt'lI8.ntlon for d~ prl\' nt!on of rlp:1.t1Rn

ri~htR it hml: S!1N' iflcallY 11ote<1 t.hnt the Federal 'lll1(lert?kl~g hore some ~lOSltIV~

reohtion to control of nndl!iltion . . . [ allll} that. tillS Court has neler per

mitted the r. o\"("l'nruent to pcr\"ert its navigation !'C'r\' it.lHlp. in! o a rigbt to d~:~troy

ripnriuu interc!;ts withOllt reimbursement where no nn\' I.A':1tlon. pllrymse cx~sted.

Since we do 1I0t n~ rce t1lM (' ollp:re~:;l: intf'IHIf'I\ to in\' olie It~ nn\"l~. ntl(ln sC'rvlt.nde

as to endl nnd enry ODe or this I;rollp of coordinnted proJect~ ( I.e., ~ he vn: l~ n:

unlt~ of the Cf'lltrul Valley projcd], we do not reach the constltntlonnl .

tsslle~ thll~ posed. Accordingly... we need not flOmler whether, by virtue

or a hic:hly flctionnl nn\"il;:ltion purpose, the Government could destroy the flow

Cf how~vf'r, ....llll:lrlon v. Raltimorc "' Iff "NClQ York Rnilroad Co., : l2 Ff'u. 9, 17
1~

C C D' i>; J 1f''''-) In which the c(\urt hnd h~ rnre It the ( jlle!Otlon whclhl'r Cc>nr=rNIII cou

co~ lIilt;: ti~;';:1]].~" ~ mp(l" cr fI c....rporll,tlo~
ttlt hllP~ 

n; }~~~~~ t~~
rtl~;I~~

C~
n~"~~' n~

n

0';oC~~11; f'~8~~

Ullf' Illlnrnerc:....d l: llHl.~ h....lonJ!lo~ to tIe " n e 0 f' , . 
I I' t I It t:llld'

lion Illcrf'fur. Till"! cOllrt. :opcnklog thrOll!l:h Mr. , Tu!;tlc~ Brndl{ Y, fI t~ n~

ln 1~ I~
c~

n~ e _ ...

TIll"! mllll! IItrclIllOIl!' ohj!' l'llon . . . to tll.... ('''....
rc],'.... of : II" 

PJlhr I::'
ltll!f' Ill' to r::tnnll,

II' Ilnll('d....n tll.... fu('1 th3t Ill.. I' I..rl< ot' the hrlo!:"1'l nr.... to rf'!':" nn (' 
1 t tl de

on lnnu whiC'h hf'lollL"-.l' t,\ thr.- ~tnt(', nnd thnt no eOlllpcll!'<nliQII Is propo!<f" 0 a mil

for till"! tnkhll: thprMt'" - - . ..

I I h nn l~\fI( l!l
T!lp Information rh:~htll' ! lInt...:> tllllt, prior to thf' n" vo lI11on. Ill' :> or.... " 

b l' ed
t1n' I("T ""~ t" r of 111.... oll,' 1C:1l1; le F< tr"'llln~ nn,) wnt....r.<; ot' the prodnf'(, of ]I.;.~w ,TC' r.<;....v I' o~~

hP
to Ih.... K'inl! of Cr" flt Hr.jt:1in / l!O n:lrt tlf thf' ;/lm ,"('flnlin nf Ih~ rrO\l"ll, OIIHI

f1i\"~
l~('(jr~'.mll'"

tnl(l h\" ri" ht ( If (. Oll' IU....!'t. 1'11" lufonnntioll (\ 01'1< not ~ I:\ tl'. how",".. r, \\" ~

i .
1< ";

r{l ! Iv

h~" kl~~~'lti' I;~~~;~ t
I ~ 1~

r ('t';~'I~~"'
I~~ I' lcl\\:....~'

I~

j ~~~':;:l;I~~
1' 

nl~~'\ I~;'~'I':}~.

f' 

n~: t~'i;e
Il~~

ec~i~n ~ he~~....~~

ot' _ . .; rncill""!' ,' f 11: I,' I~: III' lll 1111, 1 C1l1l11l11' rI'f'. llf' lllJ,:' :Ollhil'.~t TII tlll..: trn.<;!, !lL:'
y..,

fllllo1if'f ;I/rill : III 01 !ll'r wnr( l!', tllf'Y' Wf'r: th~']il C~ r th~\ 1I'<;f'

r Ot~ thl~ ~1~ Oll/~ 71~; ~,~: f:~-nn nppor-
O; lIi"'h h... lnl::' th... dlllractrr or IIH' St.! {'" o" n....r.<; pOII' 

I 11 II puhllCtunit,. - h..I. I. nnt ror th.... I'llrpO"(' or ....mnllll1lrnt. 11lIt for .lluhllc lrl'l ('! Op....;.:ln .vo! ;~ rop....rt.v
UIII' or nn'l'"lg'ntlnn Ilnl1 {' ollllnrr,'("---lhp flllf'.<;llon nrl.<;"~ ~h...tlif'r t I< 11 In . . _

1' 11!l1"' ptlt,l" nf p" l'u'nl.'lr.v (," l11p" l1.<;nll~n. within 111... ml'nnl~ I:"

I or' rtJ~~/'~~ I~~~~~~

I~(. 
nl, lIn!!:

It i.~ 
f,

no~ ~~ 

1~~~~~:~" I~
r~1

n~~!t~r;~...nln;'~ II\~
II~~~

It"~
r;;

o~~""\~ h:v ~ holll!l It h(' , lr....ml'rl 1: 1I('h

I('.. .. ...
r....~lln"!l IIr'" mill].... for III.. lH1rl'o"" of : li,liTlI! :In,l PTll:lrUITll::' lI1l11r...

rcl"ltw~ f~nit
thl' ..nfllwit'. nr thO' n:1I' I):::1101(' !':lr":111l 1t'<;f'lf - . -? It l!'t commpr('f'. nn, 110 nll\ l:n ,

Wll!~~
I~! Op~

I;\~,
ir;~ ~:~:lir:: 1' 

o:

n~~ t~~~~,~

l~~oi~~ ~l~~~~ or ' h.... lX',lI"er

hi':,! 
r....,.,llln,'

h" npn~~~~
t~,

n c.."nn~
I hi t 1 fllr....~lll" / lnll thl'''l' nrl' '<;0 (' omllt....tf' v ~ II lPC 0 I'

nn," ~\ : ~\~~
t , r(hIH: I: I'(,~~"" 111"11111 ' to C'IlII thl' pntlrf' n'n\" jc::1hle \\' nt~ r," ot' thl' coun,'"

l!'r....1< ,. 

th II ' 1 11 f.\tatl'l< ... ~ o whIp nntl (' xt~n" I,",~ \" thp Ofl('rnl on

7f' thr:o."
I~

f~.
1;

r ~ir~~~~io~~~~~~ c~ln: II~~ C'" An;; r ~j,~~hl~
II~'~

W~~ ,: S~~I~...~nfr:;:'g~
h~~':;.~ t~

t~
o,c: nln!Ot I.... W 0, 

I!< thlq pow....r. fltll\"f'tl whl'n It ("( lm...M to till' 1J1I....l<llon of f' rf'ICtln!!: B

ff;~~:F~i~~f[,lE~::~1;~{;~ 0.~;f{.:g~;:i~~~lgs&~J4iIiY~;~:~~~~I;~~fE~ ffi:;~
Hll('rc.v. whlf'b. In the jlJd.lml{' nt of COn,l;Tf' 88, mn.y be neeeR811. r,. or expedlcnt.

1~

tA~~.{I2161 1937, llee. 2 ( 50 Btat. BlSO) n. n<l Oet. 17, 1940 (~ 4 Stat. 1199).

1
i
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ot fl Il:lyil-:' ahil' 4n':lIn nnd (' arry Ilwny it~ watf'r~ fot' snle to provide iiltf're~ts

willlOlIt ('ullIl' pn:-;ation to LllO:oe c1epri\"(!(l o( them. \"" c ll:\\"e lll'\"('r held time or

nn,\'t.hill~ Ii];,(! it - - "."~

Tho case ' l'"OillfT furt-hest in the direction of t.he first a. lternati\"o set

out auo\'e isUaitrdState8 v. Twin Oity Power Oompony.'" The Chief

of Ellcrinecl's reporting to COllgres.s on construction of the project in~

volved" in thi~ easL~ the Clark Hill project on t.he Sav:lllnah ltlver-

had said that " if suitauly eonst.l'Ucted and operated primarily for

hydl'Oelectric- power development, [ it] would incidentally reduce

downstream flood damages and improve low-water flows for naviga-
tion"; Congress had aut.horized its construct.ion as part of " the com-

pmhensivc development of t.he Savannah River llasin for /lood con-

trol lInd other purposes"; "" d the Court of Appeals for the Fourth
Circuit had " concluded that t.he improvement of Ilflvig:ltion wns not

the purpose of the taking but that the Clark Hill project was designed
to serve flood control and wateqJOwer developmeut." Even so, the

Supreme Court found that it had be-en the '"decision of Congress that

this project will serve the interests of navigation," that, this decision
must be respected by t.he courts " until and unless it is shown ' to in~
valve an impossibility'," and that " If the interests of navigation are

served, it is constitutionally irrelevant. that other purposes may also
he adva.nced," 10.~

The COlll't thus left open the question with which we are now Con-

cerned. How it will ult.imately be settled will depend on, among
other things, t.he weight and meaning given to the oft-quoted words
in United States v. Chandler-Dunbar Oompany.' '

06

Ownership or a private stream wholly upon the lands of nn individual is con-

ceivable; Imt that tbe running water in a grent nuvignble stre:lm is capable ot

private ownershiI) is inconcei\"uble.

Fo!' t.his and other similal' shttements '" in the opinions of t.he Court
can, depending upon how closely contilled t.hey are to the special facts'
of the ense in eonneet.ion with which they we!'e said, well lead to the

1000::\:ln u"s. fit i:lG f. C(lmlln. r~ lh11'('([ Rt(1te. s \'. Hirer HOWIe Impro!:rlllCflt Co., ~ 6n U. S.
411, - l-\fl { l! l~ lj) {" TIl(~ rl;:ll[ uf the Ullltcll ~ t.1tNI In the 1l1l\" Ij::"ablc wntl' r::l wltllln the
5p' l'ral ~ tllt,.,.. If', how"",' r, ' 11,,, lt,:.1 to thll coutro1 tlJ("r'~'lf { or the rurpO.~C8 ot nn...l,.:n.

tion.' ' - - .\nll whi1.' Cong'rf'~.<:. 1n the f'x:er,~-j.<;e 0' tblA pow"!" may ndopt ' - - nny
menns bnvln~ 80mI' positive reJ:'ltlon to the control of n:lvlgntlQn - - - It m.'lY Dot orbl-'
trnrlly (]....lltrC';\. or lmpalr Ihe rl.l!nts or rlpnrlan ownE'rs hy It'I:'I:-;llltlon which hilS no Tl' nl or
fluhl<tnlllinl r,' lntlon t,) tll" conlull ot nn'l'" k:Jtlon or npproprlaf....n.. 5!'l tn thllt rn(\"l wIth
mfJI 01 Tncoll/ll v. Tfl.rpfl7lcr3 oj TIlCOHlfl, : l:>7 U. S. 320, 3.H ( 1fl:iR) (" It Ie no lonber open
to llU('fltloll tllnt lhl' F'e( 1<'rnl Governmcnt undrr the (' olllnlprre r]allfle of th(' C'ollF:titu-
t!'m . . . ha!O , 10HlI11Ion, to the pl"clusloTl of tILe StntpR, Q\'"('r na\'! glLhle waters ot the
Unltl',l ~ tllt...!' . ... C( ln.c; r("Rl< hilS plC'ctf'f1 10 ex{'rcl" e thts pOllcr unll,' r thc f1ctllllC'd aTld

e(lIll,' ro' h" II" I,'" plan fllr dr.-,' clo]lI( If'nt of the Sntlon' s water resources, wblch It prescribed
In the Fellern! Power Act - - -.").

l~ SlIpr'l, nnte 90.
l() lJ.:->. /It 2::!.1 f.

lUll ~ 2n U. S. :; 3, m.l 1191:l). For our purpO!Oe!' i It IF< worth notlnl; that neither the majority
nor th.... mInority III tile Tu:in Citll cnlle, BI/flra. notc 90, rl'!o<t+'u It<< concll1~[ on t\'ltil re!:pect
to the! main polllt at Issue on wideh thl'Y dltrC!rC' d~ vlz., whether the Challdler-Dunhar rlJle
precludes a rl' cQ!;uitlnn of speelnl power !: Ite vnlue In Innd~ bclnJ: t:lken or whether it
merf'I~' pre" lul1es paYIlLC'nt for the wntprpQwl'r 1t,,('lf- on thc {' XI,.I(' ll('1' PI" TI" n...."i~ I" nc.. nf

veRtl'd" rl.c;htH nn, l(>T :-itote law. IDllecd. though the mlnorlt,v thought It worth mentlon-
Inl: (:1t 2::14) thnt " thl'Te nre no vested wnter rights el/llmed hcre under State law," it
concluoNl that the c" nrlcmlH' C!'I ' Were cntltlell to compen!Ontton for the po\\".'r .<;lte '\' allle
ot Ihelr t' o..ct lnnd" The Dlllj(lrlt).. on the (lthcr hnnd, s(,cm to hnve thoul!ht that sllch
rlJ! ht:'l Were claimed bllt r~nchcd the eooclll.<;lon thnt power !';ltC! vnlll(! nCN! not bc paid
whether they exl~ted or not: " It 18 no answer to so,. that these privatI'! owners hnd

IntereRt!l In the water that were rf'eol;nlzcd by State low, We lIelll here with thc }.'(Odernl
domnln, o.n aren. whleh Congress can completely preempt, leaving no vested prlvntp claims
that eon8Utute ' prfvatc property' within the men.nlng of the fifth amendment" ( ot 227).

For example, ,united sea.ee. v. Twin OitV Power 00., ." p" o, note 90 at 226 ft,
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conclusion thnt., at. least. wit.h respect. t.o the nnvigable portions '" of

streams, the United StMes has such full control that no private
rights can be acquired in t.hem which are good against it and that,

therefore, eompensat.ion is not. eonstit.ntionally required t.o be paid
regardless of t.he purpose for which they are t.aken.

It should be noted, however, t.hat. in what we may refer to as t.he off-

brand eases- viz, those in which navigation is found to playa very.
remote part. at. beslr-there has beeu a strOlw t.endeney in the COlllt to

find that Congress did not intend to claim t.he benefits of the servitude
or to deny the landowner or wnter rights owner full compensation for

what was taken from him even t.hough it mi~ ht perhaps have doneso.10ll,

Such, ill sllhst.ancc, were the holdings in F01,d v, l.Julc F(111.~ Fibre

Oompa.mj,"
0 whero t.he question WflS whether t.he Federal Power Act

authorizes a liceusee to enlarge its prodnction by installiug tlash

boards which diminish t.he etrective head of au upst.ream power plant
wit.hout. payment of compensat.ion; l-ntcrnational Paper Gompr11lY V..

Vnited Staies,' U where the Government had in effect requisitioned the

plaintitT' s water rights in order to increase l' owe.r production for wnr.

time needs; United States v. Gerlach Live Stoe1, Coml'any,'" where'

tho question was one of compensation for ripnrinn rights, good under"

State Jaw, which were destroyed hy t.he const.ruction of Friant Dam, a

feature of the Central Valley Federal reelalllat.ion project; and Fed-

eral Power Oom.11~ ission Y. Niagara Alohawlc P01cm' OorlJora.tion, llS

where t.he quest.ion was whether the Federal Power Act forbade the

company to tuke account of tI~e costs incurred by ~t in , conncctio!l w}th.

the use of anot.her's water rIghts when comput.lI1g Its amort.lzatlOn

reserve.

Helice, thuugh n. holJinO' of noncompensability is nlwn.ys 0. pos-

sibility, it seCIl1:-; so remote tiUlt, cOllsidcl'in~ t.he state of confusion and.

the cont.roversial nature of the closely related powe.r sit.e valuat.ion

10& cr. Uou).:la!'l, J., dIR~entlnJ;, in Qrnnd Rh'cr Dam Authority v. Orand Hydro, 335 U. S.

3{'j!), : 1';::; 11 ( HHS): " The c:>.c1llsh"f! control whlcb the Unlt{'d Stnte9 hUR In the water-

pl).....er of R IlR\" Ig-alJle stream. . . extends to the wnterpowl'r of II nonnn\" lgnhle stream

where prh'ute cummand oyer It I~ tncun:-;i:;'tcnt with the Federal prOJ;r:l111 of cuntrol over

DD\"Ig-lltlou. U' lit('l{ States v. Willow N.it=cr Co., 3::l4 U. S. 490, [ tOD., Fcde~ul rl'J;:"ulaUon.

nlHI conlrul has the S: lme l'!1'IlCf In each ca><('. O~.:{ llhoma \'. Atchl.!OFl Co., 313 U. S, 508.

Jj25." <': ompflrt' UtlUt'd StOtC.1 c~ reI. TC"" 08CC \-' al/cII Authority \'. Powel.!on, 31D U. S.

260, 27:l Il!H3) where tILe COllrt, ~ peaklng' throug-b Mr. Justice Douglas, bat! lpft this

Que:-;tlulI Olu'[J:

It I~ IIrl;lIed on hehalf of petitioner thllt even thouJ:"h the nhmBf'ee nlver Is nonIlnvl.

goble thruughout thl:-; Il:\rt of ltll course. compensntlon for the lOBS of nny SlIllposed power
11111<,' 1:-; IHl morl! Ilcrllll:-;:-;Iblf! thnn III Calle tl! n navlC:llble RtrelUn. It b pointed out tbat

Vnitcd f;trrtc/ J \'. Chllllrfla. lJll/lbar Co, . . . held that ther!' Is ' no prh'nte pr9perty In

tbe lI' Jl\" of a nll\' II:: a\'ll(' f'tream. . . . Anti It I" contcndf'd thllt nltholl.c:h the Hlwn!'l!'l{'fl

Rher I.. nl' lIn.1\" I)::"nhlc lit thl' poInt" In Qll{"!"tl,' n, thc flow 01 thol<{" plllCl's hll" such a dIrect

Bnd Imllll' dl:1tl' elTl'ct UllOll till' nn\' Ij:<Ible portion ( I! the r[\' er farther downstream as to

j::1\' e t11l~ Unlh'l\ Stalt's the !<:lInc ph: lL;lry Ct' lltrol O\"N 1:I0th the nrl\' Il:::I1ole anll nonnnvl,l::"nble

porth. n" of the rln'r . . ., lhf'rl' b)' hrill,::in!; Into pin)' the rule of the Chandler,Dunbar

ca~e. Cf. U, lilCtl SII/tc& v. J':cl!", ~43 U. S. 3111. llut we do oo~ I.ltl~ p to COllslder that

qllf'''tloll. F,' r If Wl.' a"!< lImp, wlthnnt df'(~ldlnl::. thn! rlc: ht!l In the flow of 0 l1unnnvlgllblc
strellll1 cre.1tcd by Incal lnw or+> IlrO[le- rty for which the Unlled States must pay campen-

otl(lll wllrn It (' nnd.' RIII!! th(' Inllll!" or thl' rl[larl: 1n owner, tbe waterpower \' alue which

re" po' ulent " nu!:ht to e!ltnbll<; b [ still] cannot be nllowed."
Jw.see United Statc~ v. Twi,. Cfty POlDer Co., . upra. Dote 90 at 225: " The leglsl.o.ttve

blsforr nncl conlltructl( ln or pllrllculnr f'nlletmenls mny lend to the conclu~lon that Con.

Gress ' ext'rclried le5.!l Ihlln ItH constltutlonol power, fell Rbo!'"t ot opp!'"oprlntlDj; the How

or thl' rh'er tn Ih(' publle domnln, nnd pru\' lded thnt private rlghtll existinG' under State

w. l- l1oll\l1 be compensable or otherwise recog-nl7.ed, Such WE're Unilclt St(ltC& v, Oerrac"

Live Stock Co, . . . aDd Fede" aL POWe,. Comfnisdon v. Niagara JIohaUlk Powe,. Oor-

pOI' llli')" . . ....
110::!:'lO U. S. 3(\0 ( 111:10).

1H 2R2 U. S. ;:m9 (1931).
J1! Supra notc 1)1.
IU 347 U.B. 239 ( 1954\, With thlfl rue. compRre Niagara Pal'" POUler 00. "'. Federal

POlDer Commi8aiOft, 137 F. 24 787 ( C.C,A. 24, 1943), cert. den, 320 U, 9. 792 (1843).

f
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quest. ion'" and the protection which is alrC<Hly given to est.ablished

consumpti\'o lI~(>S by such provisions as section 27 of the Federal
Power Act and sed ion 8 of the TIecl: lI11at.ioll Act. of 1!l02, it. is. donotf'1I1
whet.her any ovemll attempt. to solve it in the sort of lell' islat.ion that
is now being considered is ncee..'3sary and whet.her it 'Would not be more

of an impediment than a. help in dealing with the more immediate

problems with which that. legislat.ion is concerned."'"

CO:STROL OVER UNAf'f'nOrnrATED WATEns

The lengt.h of the foregoing disellssion is not intendeu t.o indicate
a belief that. t.he nayig:tble streallls doctrine is the sonree of all prob-
lem" in the Fcdcml- State water rights tield. Othcr problems- proh-
lems which provably provoke even more invccti\'e than those in t.he first

group- arc t.hose which are often spoken of as if their answers turned
on the answer to t.he furt.her question, as it is sornet.imes put, of who

0""118" t.he mmppropdated waters of t.he We~tern States.
This qucst.ion is virtually tman:;wel'ablc. It is unfortunate t.hat the

terms " propert.y" and " ownership" e\. er Grept into the English lan-

guage as dcseript.iollS of an,)" gm'erllTIlcnt.al interest in or power o\' er

the waters of its streams, whet.her the governmcnt. in quest.ion he t.he
Federal GO\. Cl'llmellt or a State, It. is only by a ::;pecieH of poetic li~
cense t.hat. we apply sueh te.rms as (. hese to fugiti,'e stuff like water

before it is rcdueed to possession, 115 The .' more or less attenuated
residunm of title t.hat t.he State may be said to possess," was Mr. .Jus,

III This prublem. In brh,r, Is whcthrr nllow:lllc(> 19 to be made In condrmnntlon ncllons
nnd In ( H.lII1IIlI~ tratln' dl~ terD1luatlon!'l of n utlllty' s rnte base and nmortLt:'\tlou r.:'serre

lHlucr lhe F'.'IIl.'ral POWI' t" Act for the \" ollle of Itll watcr rij:;ht~ or ({, r n s[ll' clal ,' nlne
attllchlnp; to iff; Innd hceausc or Its lI!';(' fulnl:'s!I ! or a h~'droelcctric pl.1nt. Thl:;; hns b{'en

n matter of quitc jH':Jted di~pute bdwecll the lD<ljorltlcs alul tilt. minorities l)f tllt! Cuurt
In (' ueh ot tl' l! Ihr('t! ca~cll thllt ha\"e t' l'cn brrore It III rccl'nt \" ear;:!. Gr,,"d Rit'cr Dam.
J!llthQrilll v. GUl/II1 Jl7, rlr.), .!lIpra, Ilot(' lOR: }.' cl/crlll l'oIQt:r COIll, nillllio11 v. Ninf}orfl jfohnlnk
Power (; ol'pnmtiOII. Imp,./l, llote 113, nnd UllitCll StatcR \". 7' u1ill City /' olcer Co. supra
1l0tl~ :' 0. In till.' lirst of the:.c, It .....<1:-1 held Ihat the !'. edernl l' rower Ad doe~ n,) t preclude
n Stat", COllrt froID IHlmlttlll!-: cvtdt'IIC~ nt power l<lte value In n COnUelllllatlOO action
brought by 0. Fl'tlcrlll liCClllit'C where the ltcens~(' diti not re-Iv 011 F('d~ r;ll emlll('nt d{, wain
nll. thorit;v. In thll t;'1'('tlnd. It WIHI h('ld thnt the net did nl;t wlpc out the '{"nlue ot pre-
t'XI....t1Il~ water rl~ lit!" and tlint ullc..wallce for pa,rmcnts made ( or the use of ~\Ich rl,!:'hts had
to 1, 1.' p,' rmlt\ell t,y the Felll' rnl l'ower CumUlIsslulL 1n lh'~ :! eClJllntln!: r,'(' orl! l, t thc liernsee.
III tILt' th1re!. thl! hOl' ling WitS that the C}mmllcr,Du' lllflr rulll pr,~ c1uull,; the sllPeilll value
wh~ 1I thl! UlIltl'u 1-;tntes It",' lt is tllo' cond" mnor. Thl:'I<e thn'c c:t" c~ Illu...trate, but do
not l'xhanst, the rnlll-:c or ( ple...llon~ Invoh'ed III the power " lte vUlulltl,)O problem. The
t1llTcn' ucc1< In result 11\ the!<e caHNI nrp such thnt olle 1:1 tempted to say, with the late Prot.
I' homa!; n~~d Powell, If I remember his ulctum correct1.\.. th:l.t "' nf't\\(',' n flny two en."l!s

thf're l!l IIlwnYR <!11l' Uj.:h or a dlrf" rence to mllkC' II dlfTer~nee If the Court wnnt:l to see the
din-l'n'lIce." It may be DIlled, howc\"Cr, that l, r the [ our m{' wh{'r~ of the Court who par.
t1clpnted In 1111 thrl'C CII" I'I:I two ( Rurton nnll Fr.1Hkrllrtcr, . 1. 1.) vot" d C'oll~ I~ lentl\" to

oll<lw th~ spr'cJIII \' lIllle III1U Iwo ( Dnllg"lns IInd DI.1ck. J.T.) voted consistently to dls::lllow
It. Four nlhl'r mem\'lrr! l portlclp.1tetl only In thl' 1irf't or these thr!'e C:\!"I':I: Chlcf , lll<;t1C~

Vln!lo/ l Ilnd Mr. JlI~tice , lacks'1Il thcre voted to nllow the specIal value, Mr. JusllcQ
Murphy and :\ Ir. . Ju:-tice Hutlcd,c:e to exclude It. : o.lr. Jusllce HCl'rl p:lrtlclpat~ d In tbe
Cir" t anti thlrrl CIlH''': he '\" otf'd to IIHow In the firllt, to exclude in tbc tblrd. Tbe same

chllng-e of votrs Is rl~corded for Chid JIlRtlCC \\' nrren nnd Mr. Ju" t1ce Clork who pnrlicl-
plltf'd In the :o:eeond nnd third Clllle!':. Mr. Ju!':tice Minton, 00 the ot!l(lr hand, voted to
excllltl~ In thl:' tieconu. nod to Include In the third. Mr. JURtlce I1nrlan ,"otrd to lacluJe In
tbe third, the ollly Olll! or the three cnses In which bc pnrtlclpntl'd.

LJU It flhould be noted. however. tbat the BIlg",I1.f'stlons mode hNenrter In IWC. 2( b) ot the
drnft o( bill np[ll' mll'd tl1 thIs memornndum hn\"e cOll81dernble relllt10n to the problem with-
out nttemptlng to furnish an entire solution.

I' ct. the ur/:"llll1pnt uf "" 1l1ll>l,~1 fo!'" CullrorDIo. OB summarized hy the reporter In .d.r~(J11a

v. California. ~ upra!:l1. at -t:~3:
Arlr.onll d{Hlt4 not claim to OWQ tlle runolo~ wnter, oor could she do !.l0. Only Buch

water ns III tuken into pu.%e5810n and control III Bubject to ownership, Control or these
woters Is on r!xerclse of the police power, wb[ ch III anotber term tor the power or govern.
ment. . . . It IR nn ~xerclf;e ot political power, .

The right ot the Un1ted States to exercise control over the Colorado RIver tor Improv~
meDt ot navlJ:'otlon or' otherwh.e III alllo the exercise ot political power. ... It Is thus
a conOid between the political power of the State and the' political p~wer of the Nation."
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mit their plnns for st.ructurcs to a State omeer for approval before be-

ginning- COllstrllction, lZfl They lU"('.cl not rC'luire th<:>it. rmployecs who

dri\'e Federal tJ"ltr,ks to have St.ate driYt'.rs' liccnscs.121

lut, to return to the "'" TOWel' prohlem of Federal- Stat" relntions

in the water rjg]lls field:
It. hils been snggestc(l that. tllCl'e arc constitutional inrirmit.ies in

the l)l.f)po~als t.hat, ha\'e Ill'ell made to require all Federa.l agencies to

abide I))' the laws of the Sf,atrs denting' wit.h the appropriation, con-

trol, use ntHl disl.rihntioll of wntt~~I" ' Vere it not. for t.he officbl st.llnd~

jll~ of tllO!-;e hy Wl10111 t.his suggestion hns been advnnccd, it would have

U 1':11. 11('1' hollow ring to it, p:1l't. icularl.v since the proposals are lal'g-ely
mmle1rd 011 f\ Rt.at.lItc :IS v<':lIcl'ahle as section 8 of the Hcdamat.ion Act

of 1002. FOltllllately, the often interl'llptr< l alld rat.her ullsystematie
exposit.ion of t.he slll'pose, 1 illfirmit.ies hy Assist.ant Attorney Ge.neral

as he th~n \\":1s) TIallkill ill ]!),liG 1ZB IIns rcc~ lltl'y hccn l"cflll'hishc(l and

made mol'c lucid in what is m' idently a can~flllly prcpnrE'd paper by
Assistant. AUOl' lley General Mortou. '" The notion that. there lllay
be some const.1tutional prerogat.ive in the executive depart.mcnts to

proceed ~\' it.hollt. I'egul'd to Shlh~ law that would be infringed by a

cong-l'cssionalrefjllil'clllC'ut. to the cont.l':1l'Y appeflrs to lUH'c dropped by
tho \vayside, It. is admitted, the promicc IJeill;r that. t.he United St.ates

has a proprietary interest in the unappropriated waters of olIrst.rcams,

that. COIIg'rcss c0111d '" give awn}''' t.his intercst t.o the Stutes with the

presllmable COllSC'll1C' llce ( though this is left nnsaid) that reacquisition
would have to be in accordance with the laws of the donce. It is ad-

mitted also t.hat it is " competent for Congress to say to Federal of-

ficers that they shall confol1n t.o St.ate law as far 08 they can without

defeating the Federal pl1I-pOS~ in the acquisition of water rights"
emphasis in orig-innl] with t.he caveat added that "' Vhen COllgress

authorizes 01' directs :l. FC"deral depart.ment or oflicer to construct nnd

ope-rate a project wit.hin its own sphere of delegated powers, the Con-

st.itution does not. permit a construction which sllbjecLc; thnt direction

to the ehoice of cOllsent or veto by allY St.ate or St.ate officia1." Fillally,
it appears to be admitted that, though t.here has been " some very loose

talk about t.he so- called ' delegat.ion' of t.he power to St.ate legislatures"
which is ohject.ionable, the same results mIght be reached on a t.heory
of " adoption" of State laws by Cougress for the guidance of Federal

officials and, in vit~W of t.he 8hm' Jmflcl(, case, 
130 thnt this " ndoption"

Cfm hr. sll(~h n "(' ontillllillg adopt.ion" l.hnt it incllltlc~ State laws cnactea

nffr.l' Uw Federal net becol\les cJfcel.ivc.

1M Ad':l'llla v. Cali/ I'lrtlill, Ill/pm, notr {II nt 4~ 1 t.
L.~Jflhnflon .... . uuqll/l' l' f. 2::''' U, S. 51 ( 1!l20). Cf'. Flee. 211( j) of' tlip Fl'dp.ral propertl

and Admllll" trntl\"c ~ t' r"' c("!l A("t of' Hl"!l. l]S nm~ nded by F;f'C. 2 of' the net of Sept.
Hl54, 6~ Stilt. 1126. 40 U. S. C. 4!l1 en: " The Unltel} Stntp!l Civil Sflrvlce COlDmlR~ lon IIhali

II'lAUe rf't:'lllnt!onl' to !:, o'l"ern ex{'clltlve ngflnclcR In onThorlzlD~ clvlllnn perRonnf'1 to operate

Oovcrnm('nt-ownN! moTor veh1clPA f'or official ( lUrIl0l'E"8 . ... Such rf'~1I1ntlonFl . . .

may rC'qulre opl'rntorR nnd prn" pectlve operntorR to obtnlo Illleb State Ilnd local ! IC'(!ollea or

pf'rmll." II" wOllltl be r('QuJred for the operation by them of' elmllor vehlcleB tor other than

omclnl purpof\c.'l." . '

l:ro 1Tl'nrllll!l'l on n. R. R:l2ii. f'tc., 84th Cnn.!:'., pn. 2~, 25 t., .38, 43 fr" ria.
l1ll :llr. ~1' Jrton' lI pnll('r I!I r('llrlntctl (nfra pp. 51 fr.
110 UJ/ltcII Statu v. Bharp' Hlck, 355 U. S. 23a (1958). Mr, Morton.B commeDts 00 tblll

cnll~, whlf'h 11: 111 to clo wIth the AIl" lmlllltl'l"f' Crlmf'1.' Act, could rp!1f1llv hf' !1llarotpfl to the

prr,hlC'm hetore the committee by Bubstltutln~ the wordB Bhown In brackets tor those In the

orh..1nal IItutf!mcnt which pr('cetlc them: " There 18 nothing In the CO tiC which sanctlon8

d'elc9aUo1l of' Il' gtBlntl'l"e power. The adQption ot certain State Cr1mlnnl.Jwnterl
lawl

almllly made tbem a part of the bod,! ot F'erferollnw to be enforced [ obl'lerv ) by PederoJ

otllctll1e In the admlnl. tratloD 0 Pe4erAI juatlee [ water deTelopmeot propoama]."'

Blmpb8ll11 In originaL)

t
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Tho mHO against eOllHt. itution:tlity thus boils down to little more

tllall a. choice of wurds ill the :l1'g'IIIIlCIlt. ahout " dtdegatioll" as ag:linst
a.doption:' : lIld to a. cOlIsidl'l'alJlc laek of COlIlIllon ulldcrsl: tIldill(r in

the case of the limitation which 1Ur. I\Iort.on imposes on Con(J'~ ess'

eOlllpetence " to S:iy to Federal oDic" rs that they shall eonfol~n to

Stale law."
The ~; ICJ.:: of (,OIllIl~OIl undCl'st: llldillg to wl1ieh I refcr has to do,

fir'st,. WIth t.he lllCfllllllg o.f the phmsc " Ift.ws of the sm'eral States

relatlllg to t,he flvprOpl'lat. lOlI, control, use, al1(l distribut.ion of walcr"

nw], secondly, wlth the meaning of a congressiollal :tllthuriz:lt.iol\ to
n ~: edera.l :lg:cnFY to construct fI. project. in ncconlancc with such laws.

AppropriatIOn, control, lise, and distribution of water" lllllst bo
l'c:ul, of COllrse, with Arizona. v. Oalifornia and the Ivanhoe case in
mind, Al'i:zona Y. California 1.11 makes it rcaso'llablv clcar thOlt t.he

phrase. is HOt. IJro:H~ C'-Ilongh to cuver State laws giviilg State oflicia.ls
S~lpCl'\"lSory fluthol'lt. y over Federal const.ruct.ioll pI.lns and speciflc:1-
t1.OIlS.. The Iv(whoe case. Hot only added to this the l10ltling that. the

du'ect!on to the S" cretary of the IlIterior, as spelled out in the Rec-
lamatIOn Act of ID02, to comply with such laws is not broad enOlJO'h
t.o allow t.he St:ites to ad, 1 cOl~dit:ions to their \)ennits orlieenses whi~h
run cont.rary to othe,r ,pl'OVISlOllS of Federal a.w-~ n the illshlnt C: lse,

t.he excess laud prOVISIOns of t.he Fcde.ral reclamnhon l:1ws- but. IT: lye

us this aflil'lllative statement of its construction of the section in wltich
t.he phrase in qnestion ocenrs:

As we read section S, it lDPtp! y requires the United Stntes to comply with

StntC' Inw wlLcn, in thc construction nnd operation of II reclamntioD project, it
bCCOl.lle. c; neCCi':snry for it to ncqllire wnter rights or ," ested interests therein.

nut the aCCJ.lIi~ition of water rights must not be confused ". ith tile operation
of Foderal prO.l('Ct~. As the Court snid in Ncbrasl.a \.. WYOlllil19 .. .. .: " We do
not ..c;1U:~g~,<::t thnt where Congress hns provicled n system of regnlntlon for Ferlcrnl

proJect"'! It IlIUF:t ~ive wny before nn inconsistent Stnte- :::r8telll." .. . .. '\\' e read

nothing in ~eetion 8 that compels Ihe United States to t1eH,"er wnter on condi-
tions impilsecl by the Stnte.m

Tho meaning of a congressional aut.horization 01' direction to con-

struct a project seems also to be fI. suLject of mi.sundrl" standing. In
the fi~'st place) ;\ fr, Morton equates t.wo t.hings- anthorization and
dll'ectlOn- wlllch may. be ,: ery , hfferent. In the second place, he

Uempts to tnrn what IS baSIcally a problem of statntory construction
IIlto " const.ltnt.lOnal problem, It mav be atlmitto(l t.hat it. wOllld
bo ill~~llgTII.OIlS for men in Conp:rf'ss t.o iilcllldc IHlIt. u:111y contr:ldictory

1'0\. [SI~J11~ . 1Il all act., ,hut tllC I'eco'nci.l ial.ioTl () f sueh pr()\' isiolls or I he

determlll:ttlOn of whIch ~ha! l 1,,' e\'a',1 over the other hardly rises to

t.he dlglllty of an exerClse In const.lt.utlOnal law, It ,,'ould clearly
not be unreasonable for no court which fonnd itself faced with a.

direction or even an authorizat.ion to construct and a conflictinO'
direction to proceed in compliance with State laws which woul~

renne}" the fil'~~ direction or authorization nu~atory to hold thnt it was

not Congrc.?s I,atent to f,: ustra!" the former by insistin~ on t.he latter
and to fortify tis conclUSIOn With a reference to the supremacy clause
of. the ConstItution. Such is, after all, a permissible readinrr of the
Fu'st Iowa case,'" But this is n fa.r cry from saying that, if C'ongress

Ul Supra, DoteR 91, 126,
111 Su.prA. note Dl, at 29 t.
lA Su.pra. note 16.
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TIcd:1I1Ul.lion in ~n..r.Ythillg' except its irrigation operat.ions); t.he De-

pa.l'tnwllL of .Agnelllt.lIre., except so fllr as It op(>ra( l's under the \ Yaf.er-

hl'(l Pl'otl'ctioll and Flood Prevellt ion .Ad.; :lIld t.hn milit:ltj' r_ st:lh~

lishlllents- alltl i.ho f:H..:t I hat. stat.ulps similar to tho I hr('o \\' hieh have

just, heen mellt.iolled have not. brell mil de applicahlo in t.hc~c ot.her areas

could readily leat! to t.he inference that it is Congress' intent that t.here

shallllot. LJP eompllancc in t.hese cases.

rllC'.thcr tllis is good, had, or indiffere.nt is, of conrse., nncthcr ques-

tion. One of th(Lgrcat diflielllties. in disCll~ iIl'r it is the lnck of finy

systcm;\t,icsllnrpy 01' even of :t good colletl ionl:' of emi('rde .ex~lllll)lps

Q1lt.he basiH nf whid. to " ppmiHC the pmtlic,,1 etreds of [.he present_

syot"'-m- and' lhri prohable etreds of any prnposed systolll.'~' We do

llOt,-kn<)w; ii. anyt.hing; even approximat.ing' t:lngiblp terms, in what

ways the. exeI'cisr. of Fedeml powe.rs in t.his Held, whet.he,' by (.he erea-

t.IOn of l-efe~ vat.ions or ot.herwise, nct.uft lly interferes wit h the work

of State cnglllccrs \\'ho have t.he job of : uhnini:':;lering water resources

and we do Hot kllow, all t.he other hand. t.he e.xlpllt. to which a l'cf]llire.

ment that. Federal administ.rators follow St.ate laws in t.his re" pect
would hamper the-m in Ct'\rrying out. the jous t.hat. Congress g-iyes t.hem

to do.. The ~
rf,,:

nm_ent tlms Ja,: has. been conchrrllargely in terllls_of

the " nght.s" 0 t.he States and the " rig-hts" of the Feder:ll Go\"ern--

lfieii.t ,vit.hout. suOieient nt.t.ent.iori bein/! paid to the. merits and de"

lel'1t~ eIther of tl~e pres.cnt system 01' of ;lilY proposed system as they~
ll\' ol.ve bot,~l routme dally operating' problems find great, substantial

con A Ict.S of mt.erest.

About the Illost that can be said is that prima faeie the present
diversit.y ill Federal statutory provisions makes lit.tle sense and that

insofar ns there has been experience under t.he Reclnmnt.ion Ad of
1902, t.here ha~ been litt.le Or 110 seriollS complaint ahout t.he outcome.

There has been, nlOreo\'er, little or nO syste.mnt.ie attempt. to analyze
the blanket proposals to require compliance into their eonst.ituent

parts and ,to assess the effects and t.he relat.i\'e importance of requir-
mg complmIlce, on the one hand, and of permittin,!! nOllcompliaI1ce,
on the other, to t.he Federal Govel1lment and the States on au ex-

ample-by-example basis,
l~s it,Jor instanco, just as imporhtnt. to t.he f'tat.('.f-' for the Fe(leral

legI81a.tlOJ~ to cover nOTlcollsllmpt. i\'c llS('S of W:tf<:- l" as it is fol' it to c-m'eI'

OIlSllmpt, I\,(I lIS( H:;::'? Is it. jllst liS important. to th('. ()llPl"<lti() n~ or t.he

F('.(krnl novc,'nlllcnt. for it, to rC'.t:llll fl'('C'dom fm"an : 1;,! C'IU',v \\'ho~ bsk

is primarily to serve local people who, if t. he}' were scn'ill~ th..~ms('l\'cs,

would be bouud by t.he. law~ of t.heir Stote as it, is to preserve freedom

f~)l' nn ngoncy whlCh IS sp,r~ mg:11\ urgent national ne.('d? Is the situa-

tIOn thc same, n.nd arc t.he demands of t.he States ccpmlly pf"r5unsive,

where the water dcv~lopmemt is an .isolated onc and where it is part
and parcel of a m.ultlstate undel' taklO/! which mi/!bt be frll, t.mted if

there were n. reqUIrement thnt t.he laws of any or nn the Stnte:; con-

l.:lG Th" Prf'f'hh'nllnl Advl:-:ory Commlttf'e on Wnter Rf'flOUrCCR Policy, compO!'(ld or tbe
f'~~ etnrlc!'I of A~ rlcllltllre.' lldf'nsc nod the ,Interior, recommf'nd~d In Its l'(l!lort ot Dee, 22,

f),l,1 ( II, Doc. No, 315, ~ 4lh Conj::',), thnt ' 1'1 Rtt;dy be mnile by the FNlrrnl GovNnment
In collnboratlon with State and loco I entltl<l'.!I to determine tbl' r{'lntlon.~hlps betwN'D

property rll:"ht~ to wnter ond the Roell'll nnll economic dC'f"t']opmeont (If the ;'\' atlon nnd the

1'11'(' 1'1, ond ot the prlncipleR nnd crltcrla whl('h Rllould be Ineorpornted Into Fedf'rnl Stote
and locnl lllWfI rf'gardlnA' rlg-htB to th(" npprl)r:lrlntlon and use or water th:1t would' n!lRUr~

itR bt'st ond mOllt ettectlve lU_e nnd at the ..orne tIme encourllc:e mnxlmum partIcIpation oy
aU puUee concerned." This IItudy hIlS not beeD made, It 1t bnd, aDswers ml;:::ht be
a.valla.ble tor many ot the prellently UDaDlwered qUetlt10DS wIth which we ore CllC'ed loday,

ch()o~es to makl' it!'=e1f suflieiC'l\tly df':ll' 01\ t.he slIhjf'ct, its project
fiut.horizations cannot, ('Ol\sl iLl1tionally ue read as sayillf:;" 

ill cfred that

the SerrC' t:lI'' y of fhp- Interior, t.lIp, t;p(',l'ctaJ'Y of i\gI'lClIltllre, o~, t.he

C'cl'ctary of ~h(~ AnllY, as t.h,e case milY be, is ulIlhorized to construct

If, hut ollly If, he aH.'UreH 11Illlself lhat he can ohtaill t.he necessary

water rights ill a~ col"(li\llcc wit.h St:ltc law. The problem, t.o repeat.,
is Hot. olle of the cOllst.if-llt.iollulit.v of snch a. limit.ation Oil executive

uUlhol'it.y but. of t.he propel' eonsti'uction of snch anthorit.y and diree-

ion as lIlay be:ri H'Il.

To say. howc\"P.1'. a~ the ubm'e indicates that. there is no observahle

substance to the slipposecl <.'Ollstit.ntil)nal arg-ulI1ent is not to say that

t.hC'l'C~ nre 110 poli('y q\l('~t ions to be decided before proceeding- with ll.

wholesale ' I<lopl ion of State la,,"s on the snhject, It is t.hese that now

need to be looked at.

There arc on the Ferleml statnte honks today only t.hree /!eneral acts

of major illlpOl' tancC'- which specifically ref(';l' to ohscl'Y:lnce hy Fedl'rnl

flg-~'ll('i(' s of.:-itatc \\"alel' lilws.m ' 1' 11('. Iil'~t is the HP.Cl:lIllHtioll ]\(' 1. of

It)()2 which, : l~ has alre;li.l.\' I)(' Cll pointed out, is n~st.l' ict('d to pl'ojcds
constrnded nnder the F,',leml reelanlatinnlaws and, even within that

limit, refers ollly to " laws * · * J'('lat,ing to the control, appropria-
tioll, use or flistl'ihutioll of water used in irrig-ntion, or any \(' sted rip;-ht

J,('fjllin.d t 11('.1"1:' II 1111",1'." Th~ second is lh(' Feclel'nl POWPI' Act. of lU20

which gO(' s to nOllilltrdt:'l'C'llcc with " the laws of the l'esprd,ive States

rel:1tin~ to the control, appropriation, llSt~ or rlistrilmt.ioll of watp,r used

in il'rigat.ioll 'or for Illunicipal or ot.her lIses, or any \, p.sted right ac-

quired t!l('l't'in," And the thinl is the " rntershed PI'otcrt.ioll and Flood

Pl'cn'ntioll Arl of 195-1 which require::; the Secreta!"y of Agt' i(,.'ultlll'e

either to aeqnire OJ' to sat.isfy himself that the heneliei: ll'ies of any proj-
ect. lllulcrtaken pUL' slI:lnt. to t,llat. Het IIi! \'e :lcq\ lirl'd 01' will Hcquire SllCh

valid rights to the use of water under State law as are c-alled for in the

Cil'(,111Ilstfinces,
135

Ko !=;\lI'\'ey is :l\'ail:lLle to show how fal' the::;c reqllil'f' lllclll!=; are Sllp~

pl('melltpcl by \' oI1l11tnI'Y ndlH'I'p.Il('C Lv ngP-Ill'Y heads t.o a lll'lld jc' e of

following State. }>l'occchll'e, bnt it. is e. le:n' thnt t.he statnte~ lell\"(
l- i!reat,

nl'ea~ llIH' o\' el'l'<l- nll operat.iolls, for inst: lIlcc, of thE". COT'J) S of EIIg-i-
TIN' I"S, the lnl'.!If'sf, of Fpclf'l':ll eOllst" Ild-illg :1g-cllcif',s in t,he wat.el' l'e-

SOIlf'('es li~ ld;' many agPlleit's of t h(~ Dpp,u. tmt-'lIt of t.JU'. TllftwiOl' \\' hidl

nl iliz(', \\":\1 PI' ( fol' ('X: llllJllp, t. lll~ BIII'{';III of IlldiulI A Il' nil"S. t II(' Nal iOIlI\l

Park St~I'\' it:,), the Fish :llld ' Vildlifl'. ~er\'iee, Hllll c\'cn t,he Bureau of

I~I Tlll'rl' nrp, or cOlJr!<p. mlln; other Fcllprul octfl whh:h nfl'r tfJ Stnle wllkr 10wlJ.

fkllntor Il';\\ llhllll"."' l< I<lnl" l1l<'lIt i, t Ih" (" l' llll1Lltl,.,,"" 1H': lrlnc::!< Iln II. ll. 4~( j1, I't~., "-tilh r,'ng'"

11t. 1". 1 : il) {" I'. ~,,(I'.\. C" l1cn.~... rn:lll 110" 111" 1"" ~ l!; (PII Ii:; IT.), ntlll thl' I,' nrm HlIrf'llll FI' llc' ro-

tl" 1I'<; 2:' (
PI" 

1";1 IT. l. Tlw!<I' (' olllpllatl" lI" 11I1'I1Il! P \. nrIOll'lIW' l< whkh rl'h' r to lo('al wllter

In'l\'l' j:'I' lll' ra Ir whh'h 11;1\" 1' hl'f'll Illsl' IIi'lSI' f! nr m(' utllll1('ct f'l~" wlll' rf' III Ihl'! m" lnl' r:lJl. 11l11l

for (':\: IIIlPII', till' l~lili, 1~"; t1, IS";";. Hllel 1.~ fll n,~b', nOli thl' !-lllhm" r!:",'d J.nmlll Act),

Othpr!l Ihllt nr.' 11~ tl'rl (") 11""' 1'11 prro,t,' rtll lI11rll' r tll~ IlurpolI or npe' lnrnntlon whIch dn not

CI'I1II' wholl.v within thl! C::l'nNnl rl'clonll\tlon InwFI ( for exnmplp!I. th~ \!,.'orren Act nOli the

rnl1l1 l'r" jl'('fs ,\ etl or (' nll('I' rll !<Imllnr prnJpcl!l IInllcrtak(!n b.v 0111" 1'1< {( or f'xnmplc, the

Wnlf' r Consl' nntlon Act of I~. 1!l1. ~ t11l othror.'l denl ollh v.:llh lnrlll' Idll111 n; JnIf'd rl'clnmn., I

Uon prnJ" Cfl< ((nr p:< nrnrl.., 111l' Jlonhlf'r Cl1n~'oli projl'ct nnrl th~ Finntn l\forg' nrlln proJpct) I I 1

or " rlf"e1' lc InrllJlIl pr".t.-.el'l (( nr p'l:nm" Ip. th<, nct" or . Inn,., 21. 1!'106. !\ Inr. 1. 1007, IIn. 1 !\ Ioy, !

30, 1! Hl!':) , Othl'rR npW'nr to hI' Inrl:"f'l.v In tllP nnture of cllv('at" ( for f'xnlllple', till" 'I'1I.\ lor

Gra7.lnC' A('t nnl] till' nct ot Dl'c, 24, 1!'1-12). TI1f'1'e arc onf' or twn thl" ml'anlnc: nnll f'rred

nf which 1:<1 not rlr>llr (for I'xnmple, .. pc. 2()~ of thf"! oct ot Jul)' 10, 1052, nnrl th(' nd of

AI1J;'. R, 10.1(1), It l!i Inll' r<'l< tllll:" tn nole thllt flec, 1 of thl' net nf Jnne 4, 1"-07 elO Htnt.

t6. 16 U.~, C, 4.IHl. which 1>1 nmong' tlLo.~c 111ltl'(1. provlllerl thnt rl,::1It:-: to the \lRe of wnters

fllllnd on nationi'll fore!41 lnnrlfl mlc:ht be p:-:lllblll<hNl " und(!r thl" 1:l\ V1\. nf the Stat!'! wherl'ln

BlICh nntlonnl fOrf'Rtll nre Rltl1llt('c1, nr ul'tffcr the law. 01 tht: Ullitcd StatC/! and thp. rules

ond rfll:"ulntlons !'!Iltnhllllhed thereunder." [ Emphnl\.lll added,] No compllntlon I" nvnllable

Ihowln,l:" the! InRtnnceR In l'I"hlch Cong'rl'lJR lIOR rl' hll\.ed or tnl1('d to Indud!'! prnvll\.lnns of tbe

l'lflrt h('r~ In qll('lItlon In clr(' lImRwn('f'fo whprp tllp, mlc:ht hnvl' been thought opproprlntt'.
lIS Art ot AliI:, 4, 1D~ 4, A('C. 4, 68 Stilt, 0117. 16 U,S, C, 1004,
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corned be complied wit.h? Does it ",ake any difTerenee, eit.her to the

States or to the Federal Government, whet.her tho congressIOnal act

makes clear I hat. t lie illtcnt bchilHI it is to promote COIllity \\' iLh the

Sta.t("~r.; 
1:\1

or whether it is collched in langnage which ma,y lend force

to a contention that it. is an irrevocable quitclaim of whatever rights
the Unitcd States now has?

Numerous other questions of this nature could be n.sked,138 but those

that have just been set. out are enough to make clear that the problem
is susceptible to something other than an n.ll-or-notlung answer. In~

deed there are sirrns that all but the most ardent. Fedcmlists and t.he

most' fir-dent ach'~' ates of State cont.rol arc beg-inning' to realize this.

The Administ.rat.ion' s preparation of and il. willingness to back most.

of lI.H. 4;)( i7 is cvidl'l\ce of t.his 011 the Fedelill side and t.he cxccp-
t.ions contained in various of the alllp.r bjl1s that go n lot furt.her than

H,f{, 4" G7 arc a sufiieiently far cry from t.l, e days of ILK 07~;, of the

2d Congress to indicate a willingness on the part. of State advocates

to compromise a bit.,
If this is so and if I am right in believing that t.he problem should

be looked at primarily as one of working out a rat.junnl system. for

administerin" the water supplies which are available to us from rIver

systems that." pay lit.t.le or no attention to State boundaries and ,of

reconciling conflicting interests in a governmental ~:;y.stem whlch ,In-

dudes Loth the Kation and the States, t.he task of fralllll1g appropriate
legislation boils down to that of balancing the equities .of bot.h and

the needs of both against each other and thus of at.temptmg to alTIVe

at a. workable and not. too controversial solution. The outcome may

l' 
be Ie.gislat.ion which is not c,ompletely sati:;factory to anyone but

which will, ne..\'ertheless, proVIde a more ratIOnal approach than we

have at. pre.seut. . .

There :lppears to bn reasonably g-eneral ngre~lTye.nt tha~ t.he ]~ gIslfl,-
t~on nerd not 01" ~ hol1ld not. t. o\1ch Federal nct.lvltles whIch ftflSe out

of t.he United Statl's' relat.ions with Canada and Mexico and thaL,

in spite of the wide implications of t.he Winters doctrllle, the IndInn

activities of t.he United Stat.e.s can also be left nneovered, There would

probably also be fairly general agreement tll.at the improvement of

nn\'irrallOn and the control of ( lood-s do not. lIlvolve. n. use of .water .

will; iTl f\ny 11S- 1l:1l 1l1ld('.J"stnnding of t.he word when lt IS lIsen. III t.he
I' ')' f t" 1

phra~tl " approl'l'i, d. ioll, (' 0111.)" 01, liSP, or ( I!-;II'} llll.~on 0 W:\ . CI' : l}l(

t.hat nn\' reqlliJ'(~l1Ielll, with rcspcd to pro<'c{'dJ1~g- 1Il acconl:t~H'e With

Stat.e law for these purposes-except, perhaps, llIsofar as th,e, l' ,fuJnI!-

mcnt toncll('s on t.he " w'stcd rights" problem discussed earher ill thlS

panel'- eau be omitted, , ' '
It is beyond these relat, vely noncontr,?versral areas that the dls-

pllte beg-ins. Subject, hO'IXevcr, to COl'l'('.~'t.Ion from. those whose p~'ac~

ti<~al experience may cause them to arrive a~ a. dlf"ercnt conclUSIOn,

I believe that, legislat,ion can be drafted whIch Will ~~ n long way

t.oward meet.ing the day-by- day nee,ds of State ad~ lll1' strat~''S and

will f;crve to make more nearly uniform the pract.lces reqUIred of

Ul' "Tn th~lntere'lIt nt comity between the United 8totel'l ot Amf'rlcll And thp Stnte nt

Cllllrnr"'"'' 4.. t" P nll~""'p t"'" -..... """' I In 11l'C. 2 of the oct nf ,July 23, 10:;4 ( 63 8tll.t. ~7tl)

re' nt1nr: to tllt! ~nntll Mnrll'or1tn proJcet, 
b d t

1.,. O....e thllt mny h... very lmporlnnt IA tblll: Oug-ht n dl8tln("lIon to e mR e, '- 00 ar OB

rp IIlrl....l! Prdrrlll nfflCl'!rA' compllrmC"e ll'OeA. betwpen tho!'le StAte Inw8 whIch vel'lt merel,.

mPnll'ltPrlnl power8 1n the 10co.I omecrs and those that permit tbem to exerciBe eODetderable

dlfilcretlon't '. .

I
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Federal 3,O'cncics which serve the public without intcrfcrin,g with
their wurlrin other cases where t,ho advant.ag-c~ of preserving' Fedel':\l

frre<lom of act.ion may outweig-h the advant.ages of re(p~irillg com-

pliance wit.h State law or iu which t.he need of the latter IS not. fully
dClllOllstl' a.tcd.

Such legisht.ion can begin wit.h aeeeptancc of nearly all '" the

provisions of JI,R, 45G7, It. can recognize that t.here arc rights to t.he

lISe of water wnlch are sufficiently " ve!St. ed" that they ollght to be

paid for if t.hey are taken, It c'! n pl'Occed on the assumption that the

answers to t.he first three questlOlls st.ated abo\. e arc 111 t.he ncg: ltI\"e

and that. the answer t.o the fourth is in the allirmative, Aud, in order
to overcome t.he obvionsly legitimate complaint on the part. of t.ho
St.ates :1n(l their administrators that t.hey frequently do !lot know what

Federal claims there are or what their eA-tellt. is and thlls arc !lot in
a posit.ion t.o advise would-be appropriators, it. can supplement all of
tho above by pl'Oviding for the muinteuunce of a public eatulo!!; of all
claims of rlght to store, divert. or use water on the part of Federal

agencies whet.her t.hey are required by ot.her parts of the legislat.ion to

follow State law or nol.'"

Such leg- islat.ion would, of course, have to be coupled wit.h an under-
standin~ that it is not. t.he last. word, thnt. except.ions may have to be

grafted'-onto it from time to time uy the Congress, and that it may
also have to he supplement.ed by nets dealing with specific projects.
in cases whe.re the need become-s apparent or even by g-eneral laws
de3,lin~ with areas of COIlCl'l'n which it lea\' es unco\' ered if, as~ nnd
when the picture is clearer than it now is. But with such an under-
st.anding, legislat.ion along the lines just. ~et, out. ought,.", has illrea~ly
been said, to 0"0 a long way toward provldmg fl pl'nctIcnl reconC'Ilm-
tion of the p;;

sently conflicting clnims of the Stntes :lnd the Federal
ilO'encies in n. field ' for which it. is impossible to provide n. p: ln<1CCtl..

T11is, at least, is the spirit in which these suggestions are made,

t- The douhtful phrase hNe t!'l " nor ~ hnll It n(fl" ct the rl.c:ht or nny Stntr co f':(f'r('\"e

jurl< alll'lion U'i'l'r wilter rl;..:hts eonfl' rr(>fl h." Iht' Ad ndmittin;..: F:l1eh Stllt~ Into tllp l1nl,)n
or ~ lIdl Stlllf"!'! ("nl1.~tltlltlolt, nil IIrrppt" d Ilnd ratint' lI IIv ! llll'll Art of IHI11Ii,.;!lllln." 011 t1Jl!l,

N' As,:l!' t:l1Lt Atlornl"\" Gcollf'rnl MQrton.'~ rrll1nrks, infr/l, pp. :; 6 r. See nl!lo Sh/lnnon v.

Ullited .~t' lte.~, lr.O P~,1. 870, Ri-l { C. C. A. fHh. lfl031. 10. v.lildl thc C'<Il1rt. r, IC('(\ with thl':
Ilrgllmrllt thllt till' Ilru\' j<:i"'n nf tIle M, lllt:lllll n, 1I1li", dnn net 1l1l, 1 thl' Stlltl" ("llL~ titlltl" n b~. ..

wllkh l'o! nlll;ll\: 1 \\'; 1.. rf'f(llln'll to n:,::r('(', nllll ditl : t::r,''', thllt ; 11] II\ ll1l1n liPid..: ~llI)"ld r" lIl11ln
1I11l1.' r fllt' .'I1J' S" IIlI,' jlll' j..:. ljrli,' 1I nnd cOlltwl , If tll4' 1.' lIl1g,.,,~..: (If tI, l' lJllltl'll Sf: lt".~" Wll~ IIn

11111, 11". 1 : 1. lll1ls~ I" 1L 11"' 1 " llw( 1," 1>\10- lall, l.. \ 1" 1"1' ! lot .;Il .. trio-II.,. i-:,'\"l'rll,'. I. 1" 111<1: .'. . . It I:!
11<.11\' "" I"""'~~ l1n t.. ,''' 1,. 1' 111(.. ' l . Il,u: II'<...luII u( 1111' "" lI"( rll,' II,,n lOr 1], 1-< I'r" d,..l" ll " t Ihl'

I' I( lItl" ll " I' ( I,;, Sill I,' " f :'1.1" 111'11111. CUlI;.:re<:.. hll. 1 nut Ihf' l'"w.' r to J"t' llrll," l.;h 1I11~' " r 1I!'1

lllrb11lr'tlull (".,' r tlll~ IllIhll(' l1unl:1ln h.\. : lilY Cllmpnct with tllIl! Stntc, nur had thnt SUIte
till' 110Wf'r to rl'':rrH' any ~ Ilch control,"

140 ~ II' h n Ilrn\ j,..jnn wnll Incll11lf'llln s. 1R, 8~ ll CnllJ:"., nil rrl'ortpol tl~. thf' ~rl1ntf' ,Judlc1nr,v
Committe,.. \\' h('n the Illnln. portion or thi'l111l1 wn!'ll' ll"k,', lul' /lnd Illc.-,n. nrnt"f! In "" e. 203

nf Ill<' .rll~ tlf'(' 11" 1':lrtm" llt Apr,roprlntlnn Art. lO:-i:l ((if; ~tnt, :; t; O, 4:1 U.~. C. G(i(j). the
prc.\" l!"lr' ll \\" ll!l rlrnpPl'<i. Itllt.; rl"Hlrt on S. IS ( S. n.rpt. No. 7J::i, 82(1 Con.!:,), the commlUee
sp(. I{ I' of Ihl.. l' ro\"j" llln /IS fullllw",:

f' n:lt" r 1\1:';:;- 1111"'1111 nl:.;o ," lIlllnltte,J / In IImrll( lm","nt to th{' hili whlC'h :IT' llPnr~ 11'1 s","e. : 2 ot
th" hill. It r" q' Ii,.,'s thp h..."d ot {':\ eh . j.' pnrtlll,' nt or nr:"II",\. ot th... l: n!t,' r! Stat{'~ n....d
l"\','r~. ("nrr.orat! on wlllr1l Is wholl.\. own." J h.v thf' !; nlt,,(l ~tntf';t to ~\1hmtt \\" llhi'l " ~..\"f'nr

pPrIOlI nf lim~ to th"," Srerelnr,v of tilf' Interior n enmllll'tp- lI" t or nll elnlm~ Q( rlt'ht to \ I!<e

n/l\' I'rrf'nm or Iindl' or " llrrllf'f' wnter III IlIn l; lllt,'ll ~ tllt.,!'I, This Il!<t ..hllll Ilr :'<lIl'pl" llH'lItf'll

prnpf'rl,v 1111 new ~ lnlms und rlA"htfl nre m/ldl" or othrr clnlm!\ nre nhamlntlPll nr " thf'rwi~".

r1\"I, n"", 1 or. ^ f' nlnlo!,: ot f'lIch (" lniulI' I!' to h,' mnlntnln,' tl tl\. thp ~.' crl'tar.\", whlr-h >' lInU
be open tn the puh\le In.!lpf'etlon, pX("f'pt whe'n thr.)' mny bc hnrrp(\ trOUl slIch ill~llecthlh by

ren:oo/ l or ~rl'rf'f'\' rr'1ulrPfll'). national dr,rf' lI:<:f'.

Th{' f'Ommlttf' f' Is or the nflllllon thilt dto\. p! npmf'nt nt n e.ltnlng- or thl'l nntnrf' would
bf' m.."t !<: Illlt:lr~. 111111 thnt th"'rc I'lhnll! rl hI' n ,, 111(:,]1' II..pn," ltor;v wIH'rf' tIll' Wllff'r rll! ht.. dnim!'l

ot the TTnltf'tl Rtnt";t " I\ollld hp. nvnill1!llp tnr whntr\"\'r Tlllrlln,.,r mnY h... 1If'f',I...(1. Thl>' nro-

vision I.. not only helprul to nil of thl'! 11Inr! ownrr:o who mil,'. bf' Inl,' r"~ t", 1 In thf' wntrr

rll::-ht.. nt n pnrt\('1I1nr AtrMm but IfI cxcf'f' dll1l::l.v h" lrorlll to the Unlt!',1 ~ tnt"!I In Irnowlnll'
wher,' Ilnd how It ellll, on Jolhort m,Ucf', rlf'tf'rmlnc It.;! hnlrllnJ::!l In tht.. rf'<:pf'rt. Thl,. I" n

lrovllllon thr eomm] Uec b('IIp.\'('8 " hnl11d hn\'"!' hr,'n In forc!' nnd e(fpct Inne hrofnr" nn..... nnd
bl"Heves thnt It "-'Ill prove mOllt hcJpt"') In tbl" future ndmln111trlltlon nnd flll.lllrllC' nt!i' n on

QU" lItlnnR nr wntr.r rights. to ! loy notbIllG' of the Incll1cntnl UIIC!3 to whIch 8t1ch n c:lralog

Ulny he mnrt(',"
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SUMAf,\ RY

It has been emphasized at various plaeeH above t.hat ~ve I!",' e "

system of dual cont.rol of the Nation' s ~ tream~ amI tJw.t It IS t.llls that.

gives rise to many of the proble:'~H w, t.1t whICh t;he bIlls HOW, before

the committee are COIlCCl'IlCU. I hOllgh the pOInts that. tillS dunl

system is not now and t.hat it is, indeed, virtu:~lly .inhe~-ellt in the struc.

tUI'O of OUL' GOVCl"lIIl1cnt- a. Government which IS neither, on tho one

hanel, !t mere coufederation of States nor, on the other, completely
centralized- need be 110 more than st.ated, they afC, of course, well

taken. HUlllling through the discussion, moreover, are two set.s of

problems wbieh, t.hoHgh the distinction bet.ween them was frcquent.ly
blurred 111 tho test.llllollY before th~ eomnllttee, need to I~. kept Hepa-

rate: ( 1) t.hose ", hie-It involve consl(lCratlOH of the rel:~tlOns bctw~cn

individual water users' right.s on the olle hnn~ and the rlgh~s or. chums.

of the Fedem] Government. on the other; ( 2) t.hose wllleh mvolve

eonsiderat.ion of the relations between t.he States on t.he one hanu and

the Federa I Government and its ogeneies on the other, The first IS

esselltinIly a problem of deciding- how fully " vested" the ri~hts to thE",

use of water whieh indil' ic1uals have shall be treated as bemp;, The

second is essentially a. problem of deciding' how fully t.he lHlminist.ra-
tion of water resources particularly of those water resources whl('h

are not now in use sh; 1l be continued in or restored to the Stales,'"

The st.rength of the' argument! n bvor of!t Federal yi,elding O!' refusal

to yield may well be grE"ater In <?ne case than It, lS III tlie ot.her and

it may well va!'y from instance to mstance dependmg on what Federal

acth' ity is ill quest,ion at the moment. .

1Vhat is now culled for, wit.h these remarks as background, IS an

outline and snmm,,!''y of the kind of problems tlll\t we have ond of why
weha\' ethem: . .

1) ' Ve h" ve, on the ,one hand, the facts that., with fewexceptJOn".!
onr st.ream systems are IIlterstate st.ream syst.ems und that the sum ot

all thp. interests in any such stream system t.ra.nscend those of anyone

State throup;h which 'it. passes aud even, in some cases, those of aU the

St" tes through which it passes,
U1 A common fnetor In both of thE'~e is the oPt"n- endednE'l.lR of the Fl' d{'rnl clnlm!'!"

Certnlnly lICe wouhl bp mllt"!l slmplf!'r for Stlltl' 1l11mlnlstrntor!'l nnd ~ tllHer concr[ltunl

fr:lmework \\' I) l1hl he n\"nllnhle tl) tllrm and to Stnte It" gl!-ilntor! l It tbe WHIter.. doctrine were

Dot IIIW Ir FI' fl('rnl Pov,,-er Commh''' lon IIc('nl'f'{'!l wcre ol' lI/:,efl to a~ cllre p*!rmll.tllon to store

anit 11I~'''' rt wnt...r IHI otlll'r l1o.:t!rH III nccordllnce with S:tlltC' Inw, it' therl' wcre- no FC'dernl

nll\'"h!utloll Frnltlldr. IInll Ir nil Frtlf'rlll Il/:,I' nckl'l whll'h mllkc \lse or the wnt('r!l or any

Rtrf':lIn or or llllllrrj:rnuRf! ! HlllrCI'!'l h: lft t' l f1c:t III thl' AIlIlll' Illllnnl'f 1I!'l rrl\'"lltt" IIpproprlntorl'l.

Llkl'wl" l' rur 1111' 1110111' 10111;'\\ watrr ll!ier. 1I.~ think.. or hlmfH' 1r n!l hll'\'"lng-, nnll. he I" com-

mUlllv 'r,:r" rrl'.1
t':' 

u" IUI1' 11ll! 1\ .'"..."[,,,\,' rh.:ht. Thl' II' rm cnrrlr,.. wIth It II {" unllotnllon. or

perm; lIlt'Il';" 111111 11I. l,. rl'll~' hllil.v 11>1 lonl.! fl!'l h... rontllllll'''' 10 pllt the wflt" r to hellerlclfll liRe.

nut the 1lIIl' n-" Jlll", IrH'~'" or 1",~, I" rJlI claIms IJlVI. h'l':'l flllf' sUnll!'! which botlwr him, tou" How

fully ",' slt' ll I,.. n waler rlJ:'ht which may bt" !'et "!'; llIe to Rntl:<ry nnvlJ:ntlon rf'fllll~cm\' nt!l?

How full" prot....cl..11 11'1 It II/:,nlnst claims ml\llC' on bC'hnlt of : In c:< pnndln.cl' Inllu\R use?

Whnt nrr" It" ownl'r'" rl/:'ht.. Il!'l ng:lln~ t tho:<c of othrr" who derive their wnter ElUpply trom,

IIUV. n Frllrrnl projf'ct built ror flood control nnd 1I111ed pnrpOl"eR?

To n",k tllf'l"C' qlw!'ltlon" I'" not 10 nnl'lWf" f them or to '-' lIJ:'l;'e!'lt tllnt IIINe arc not counter-

YnIlJn::'~oll."lllerntlollR on the F' cff/'rlll ~hlr. or the plctllrc. It 1~ merl'ly to IIIlY t1"lnt thcy

fl. r/' Iwrlnll!'l 1J1lf'" tlll!l!l which d~.~(" rl'"C IOcrl01lR e" llf.<ilIl'rntlon. In nny evcnt, ho~ ev('r, It

nllH' t nl~o h{' notf',1 fhnt, C\" t'!1l Ir nil I"f'tlerlll (' lnlm'! cOIlIl! become do~c- entJl'd, Ihl.'! would

not rurni<:h (' I>mplet" protct"llon ellILl'r to tile !ilflh'!fllllll Hlntf'Il, 8uhJcct 1111 the.v ore to the

rule of cql1ltnhll' llP'portlonmcnt ( KIlII" 11I1 v. Colorallo, 20G U. S. 40 ( 1001): WlIominv v,

Col" ra,/o, 2:-,9 U"~. 419 (1022) ; Nl!braHka v. Wvolllill0, . upra no to 110). or to the Indlvldunl

wat('r ll~crlf ~ ubject nK they ure to the t:/lnu! rul~ nl'I npplled bet.....et"n the Stntell nnd D.~

emboitlf'd In' lntf'rHtnte compnctA ( llinderZider v. LB PlatR River and Cherry Grect DUe,.

Co : l04 US 92 ( 1938)) and at lenst In some Wl"stern St.otl" S, to sucb husnrds as tboRn

th~t 'rh:e from tbe yueblo rights doctrine ( Ban Diego .... OtluamactJ Water 00.(..209 Calif.

105, 21'1 Pile. " 7ri ( 930) ;' Cart\ClngM T. PubUo Bervic" 00. 01 HetrJ Mezioo, 66.N. MeI, 6....

843 Pac. 2d 6601 ( UriS)). I
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2) ' Ve ha.\'e, again! t.hc f:lct t.hnt ~ur. streams arc heing ~allcd on

to f1l111ish water for dn'crse lmu conflH'.tmp; purposes. For IIlstu-lIec,

t.he full US" of the flow of a st.ream, regulated 01' 11nrep;l1lated, to sl1pply
llnvigation rC'lllil' C'.lnents is ( or, at. least ill lllfmy inst:llleCS, may be)

inconsistcnt with its use for irrigat.ion, In most. cnscs, t.hcse useS:lre

lIses by pl'ivnte interests and, though our pl'o11cm is frcqucntly
phrased as though it were ~'me of. the. Federal Government or of a.

Fodeml agency verS11S t.J,le States, Jt, will more fr~'Iue11t. I'y be th~lt of

priv,tt" illte)'C'sts op<,rat.lllg under Federal allspIces vcrSll:; pl"l\"nte

lIltf'l'P-sts opl'.l'nting ll1HI(':r :;tate auspices, . .
a) We have a sl1bstant.ial body of law and doctrme 11nder wJlleh

t.he United States and its ugelll'ies exen.ise the 1'011'0,1' to eont.rol the
stl'C'alllS for at. lcnst :: ome pUl"}>OSCS, Vast. cxpC'IHliturC's of Federal

money have h<>en made to accomplish cCli:!in of t.hr.~c purposes. In

ot.her inst:illCes. suhstilntialnon-Fellel'al expe.nditures ha\- e been made

in l'elianr.e nn t.he Federal powe I' and \\' illingllPss to control.
4) rVe hal"e, on the ot.her ha11d, the basie a" llIl1ption t.hat, to the

extent t.hat the Unite,] States does IIOt, aet, tho. States lllay act, to

o.ont.rol t.heHe streams and we have, in a,l<lition, t.he fact that it has

been left to the St.ate.s, for the most. purt, to prescribe the 1'l1les by
which private rights to t,lle use of water may be nC'lllired and, where

such right.s require administ.ration, to provide tlie same. It is also a

fnet. t.lw. t, quite apart from nllY COllstitlltiollal issue that lllay be In-
voh.ed, there is no inclinat.ion 011 the part. of the Federnl Government
t.o dist.urb this arrangement, ill any wholesale fa::=;hion.

5) ' Ve hn.\'e, as a 'eomplement, to and confirmation of this pract.ice,

t.he facts t hat Congress in 18G6, I8iD, und I8ii eonsentell to the "' estern

States' exercisillfT tho power to prescribE'; t.he rule uy which localllses
of water are tor:-:-be f'Toverned and that. it. has lle\.e.l' witllllrawn t.his
consent in t.erms. "~ have, as n. f1l11.her fad, t.lie clear implication in
t.he 18i7 ad t.hat t.his rnle is applieltble only to the nonnavigable por-
t.iolls of fllIV strcam systt?m. "

6) ' Ve~ hn.\"l', ns a fact, the existence of many rights to the use of
W:ltel' in Ow hands of private part.ies, ~ lost of thesc ol' i!!,inatell in

State ] aw allll pract.iee. Some, however, ,lepelld on Fel]erolla,w, The
extent to which t.he fanner are fully "\' estecF' n1so depenrIs, to some"

extent, on Fednral law.
i) 'Ve have, as history, the fact that. cont.rol, hot.h Federal and

Statf'. OVf':1' tho 1150 of water has growll enormollsly during t.hc past. 100
ent's rlml \\'0 ll:l.ve tlJ(~ pl'ohnhilily t.hat. it, will ("()1\ tillll(, to g'l' O\\" Iluring'

t.he next, 100 years as demands il\(,.1" ril:=;c. "' e h; I\" C, thel'cforr~ tho prob-
ability of g'l'catel' and g"l"catcr involn>.lllP_llt ns the Y(>-:ll'S 1!O 011.

8) "' c. ha\'e, finally, the fact that. in some inHlanees COlI!!,I' OSS has

required Federal ug-encies t.o conform to State law wid} rf'Spcct. to the
appropriat.ion, control, use and distrihntioll of water nnd flint. in otlw.r
inst.n.nccs it haB not. done so. Contrary implicat.ions can h~ dl'n.wn

from this practice. It. can bo snlcl, on t.he one hanel, that, it. hag uC'cn the

Congress' historic policy to rc'luire s11ch conformit.y in many instances
and that, t.herefore, conformity shonld be the rule el'en when it is not

required by law, It can be said, on t.he other hand, thltt the ine.lnsion
of the requirement in some cases and its omission in ot.hers is sig-
nificant and that !tny Federal agency which goes out of its road to con-
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fonn is taking' ran unanthorir.cd s(cp and, perhaps, casting n. cloud on

legitimato Fedeml rights which it ought ,not ~o cast, ,

All of the.se points need to he borne In mllld III frammg Fede~al

legislation, Tlwir eonsidcl'llt. ion and", full d iHe1lssion of t.he merIts

of the fears expressed hy spoJ;csmen for the Stat.es and for p~ivate

water users would involve", t.horGup;h st.udy of tJm relatIve hcneltts of

the various uses to which water is heinrr put. and of the rebtive advan-

t..'lO'CS of local control central control~ and dunl control in achieving
th~t complete use of the Nation' s resources ~vhich is becom~ng more

and more urgent, Unfort1lnately, tho matermls arc not avaIlable for

such a treatment and t.he problems, therefore" have to be assessed at

this timo as best they can be WIthout. t.he beneht of such a t.re~tm~nt.

The s\1O" lTestions that ha.ve been made above WIth respect to lcglslatlO.n
that m~y be appropriate at, this ,time, and the dmft of bill 011Lt IS

attached to illustrate a way In wInch these suggestIOns m,:y b~ Imple-
mented are submitt.ed both with this wealmess very much m mmd and

with a' realization that any solution that is proposed is likely to be

somewhat controversial.

APPENDIX: DRAFT OF llILL

A.. nJLT. To promote comity bf" tw('cn the United States and the Stntf'!ol of the Unllln with

rc,.;pe.~t to the IH.lmlnllltrntlulJ of wnter, to streDj:;'then rlj::lIt8 to t.he UIH~ ot wllt.'r Be.

qulrcll under State IIlW, Ilud tor otbcr purposes

Re it ellacted lJ/I tlw Sellate and 1l0l/.'W of R(,P" C8clltfltiVC,~ of the United State"

01 America in ()( lII!I" C,~,'1 o,q,~ mllrlled-, Thnt tile purposes of this Act nre to Ilrolllote

hflrlllOIlJ" hetwl'cu the UnitC'(i SLates :l1ll1 the .titlltes of tile Union in the a( lmiuis-

trntion by the latter of thpir laws relating to tbe approprinU1m, use :11111 distri-

bution or watN and to strcngtl1ell rig-ilts to . the U:-;'C' uf w:lter flcquired uuu

exen' iseu \ lIl(h~r tllo:-;.e laws.
EC.:!, ( II) No witlull'awal or reser\"lLtion of ~ ur\'ey('d or unsurn>yetl publiC

Inntls, hNctoforc or h('l"('after C'sUlhlishcd, ~ h:tll : Jffcet. an:r ri,:.:;:ilt to tile use of
water fi('fJllired JI\1rSII: llLt to Slilte law either l.lOo' forc or : 1ft('-r the est:llolio; l1ment of

the witlH1ra\\'al or resen:ltion. .

0) No I;] w o[ tile United States under : 1l1tllOrit:v of wl1ich water is stored,
diverted or den'loped b~. an flf:ency of the- Uni( etl Stal('g fur CUllSwllpti\"e u!:'c or

for the production of h~'(lrodectric IlO\\"er :-;halt iJedN'med to a\1thuriz~ the l.1king.
without tho consent of the O\\"llel' (If the rigl1t or, nIU,: r1l3ti\,ply, payment of just
COD1pell~ ltion therefor, of 11 right to the u~c uf water whiL-h was : H'quirell and
exercisro tor CI)IJ;,; lITllpti\"e use in accorcl;Jll('c with St.ate or Fl,t1ernl luw prior to

enactment of thc law o[ the United State,,;; :11111 wbkll w:\:-; cxerd.seu with re:1:30n.

able continuil)' thereafter in a("cordUllce witll the Inw go\"Cruill~ it.
c) The head of allY ag-ency of the- (lnite-d l"t<ltes ilere:lfler initiating a project

which iuvo!\'es the stornf::€'. din'r~ion, or development of watpr [ or the bOlleJit of
and cOnSUlllIJIi\.e use by perS0lJS wIw, if LIley wC're themselves U1u1ert: lkill::; the

project, would be f; ubjL>ct to St~lte luws relating to t11,' al' lll'opriation, u:,;e, and
distribution or slIeh wate-r shall, to UlC extent that. the- projE'<.:t is fur said purp~ E",

proceed or require tile bencliciaries of the prujt:'<'t tt. prucc-ed iu eunformit:-. wit.h
those luws. The StHte Jaws re[ errf>(] t.) ill tlLi~ 8uusedion, as Uley 1I0W exist 01"

as they JUay herpafter be arne-nded, lire hereuy ndlJptl~ us laws of the United
States tll the extellt nece-ss;ll'Y to carr.. out this ~nbscetiun.

d) N'othin~ coutained in this scction shall be constnled ns--

i) :llIecting, impairillg', dilllilLisl1ill~, subordinating or cnlnrf,.;ng ( A) the
rights. of the United Stfltes or any State to w::J. tC'rs uuder :1ny interstate
cOIllj,act Or e::s: i!'ting judicial decree, ( B) any ri~ht to the use of wnter
hereto{orc ul'Quired aud maintained under }t'edeml or St.:lte Jaw by any
lJCl"s( ln, ( C.l any rigllt to fllly quantity of water uRcll fOT ~ o\"l'rllmental "'
purposes or rrogrnlUs of tile United States nt ::illy time nfter .l:lUllflry 1,
1940 to the effective d:lte of this Act, or ( D) nny right of the United States
to the use oC water lnwfully initiated in the exer('ise of the pXpre~s 01"

ner(,~i'arily impli('(1 lIuthority of nny pre~cnt or future Act of Con~ r('.'>.<:: ot
Stntu law to the ("!xtc~llt that such l' i;..:'ht is senic/r to the rights of others
aCfluireu miller Stnte Inw; or

ii) requiring compliauce by fin officer or flgency of lh(' TJnit('d Stntes
with nny State law the eftect of which is to treat the United Sl.1.te~ less
favorably tbnn it treats finy person subject to the jurisdiction of tbe State
or to prohihit or unduly l.lurdell the storllge. diversion or c\e\' elo]lllleut of th~
waters of fln intC'rstate stream or stream system In one State for the benefit
of person~ in nnother State; or

iii) permitting appropriations of watet' under State law which interfere
with the provisions of internntionnl trentles of the United State:<:.

SEC. 3. Tbe head of nny ngency of the United Stutes which constructs, oper-
ll.tCR, or maintains nny project for the storage, diversion or development ot
water for consumptive use, for the protection or cultivation of ( i!-'h nnd wild-

ill€'. or for tbe production of hydroelectric power shall file or cause to be filed
with tbe Secret.1ry of the Interior, in such form <lnd detail as he may pre--
scrlbe..n complett' list of its cl1l1ms of right with respect therpto. A like report
sball be filed, us the Secreta.ry may require, by or for every lieensee-, permittee
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or wnrd ot the UIli!('d Rt:lll'~ whu:::e <:Inim (It I'i~ ilt i~ lIot ha.:<:e<1 .' wlcl.v 11) 100

Stnte lnw. Sllld list Hhnll he supplemented n.nd revised promptly as new clnims

llre mude HI\(] l'xistilLg dllillls : II'C ;\ hallclollt'tl or uthcl'wisl" 4Iisjlos{'(1 flf. A

cnt. uloJ,:ne of such claims F:hnll he IHulntl1illed by the Secretory nnd, except for

ltern~ therein which :uc certili('11 by the head of u claimant n~ ency to he of such

Import.ance to the natiollal defense os to require st'Crccy. Rhl1l1 be open to public

inspection, mal copic~ thereof and of itf'IUS therein sholl, subject to the same

cepUoll, be ! nrnishctl hy the Secretary to nny pen;on who applies therefor nnd

pays the emit. of prcparinp: the same.

EC:. -t. ( a) :'\ llt\\"ilh~lall(lill~ its ri;.:'ht~ with rl' SJl('('t. to Iiii"' lI111inh' nance and

illllll-(J\-~' lllt~llt 1I[ Im\'iJ,':-:ltioll :\1111 ( If thf' IUlYi;:filllc ('a} l:ldty flf the strf'ams ot the

Ullited Stat('~, lhe IJnitl'd Rtates hC'l'chy (' t)l1~ en1"s tfJ t.he cuntinucd storage nnd

diversion of water for con:-;umpti\' e \l~ from any stream or stream system to

whkh il:-l
jnrh..
l\idiclII pxtend~ hy l\IlY ] ler:-:oll who5t~ ri/..:'ltt f-r, tn sture or divert

1) was estnhlbheu in accordance with th~ I:HV of the St.ate or St..'ltes con-

cerned not les~ than ten ycars before the enact.ment of this Act, (ij) has been

exerciscd in accordance with those- laws during snid ten years anll continues

to be exercised with rCfisonahle continuity hercafter. and ( Hi) Is not in con-

filet with nny ri~ht. of the United St.-ltes oth{'r thnn its ri~ht to use that water

for t.he IlInintl'nnlll'C : 11111 illlpro\"(~ment or IlH\"iJ!ation. This consPnt ext(,llds to

stOTag'p' nnd lli\'('r,.;:ion in all amount equal to the n~ ernge : 1mo\lTlt IflwfulIy find

bencl1cinlly s. t.ored [ Inti di\" crtl.-'11 dllrillg the ten-Yf'ar periOd flfor~ ahl, :-ImI in

nny conteo:;t with re~llcct thereto. or to. other matters set forth in thi~ f'iubsection

the bnr(]cn of pnlOf shnll he on the llersoll claiming t.he benefit of this con!'=cnt.

b) .\ n:" pN~on to wlwlll the (' ow.:ellt l;i\"(~1l hy ,<;:lIh~ e("'tioTl (: 1.) or this l'1ection

is not npplic:lule or who wi!'=hes to :-:tOl'e or ( lh'crt wnt{'r for conSlmlptive use

In nn :lmount /..:'rentcr tllnn tll;lt pl"m.lded in ~ald subsection lIl:ly apply to. the

S('{'ret,'HY of th{' Army fo'" n license so to rtn for a stntCfl nnmhcr nf ycnrs nnd

8nid S('('Tclnry shall ,: rant i'=\1ch lic('lIsc unless he filHIs that. the storflge or diver-

sirm will intNfcre with the prol,"ble nfnig'ntion refJuir('m('ntl~ of thco Ullited

tnt{'s: c1l1fiug' ~nitl JlNioc1 find. in the cnse of stOl"flge or diversion in nny Stnte

lyilli: wholly or Ilflrtially WPSt. of th(' ftSth llwridian for heneficinl comaunptive.
lIse in till' ~alllf' or n1l01" 1l("r Silt'll Htatl', tllolt tllp II>:C of ~nicl w:lter fnr nndJ..:lltion

willllrOfll1cf! henelits fmhstllntinlly ill l.'XC('~S nf tlw::;e whic:h will prolmhly nl"ise

from the u~e to whkh the stored or llin."rtell water will lie pllt. ' rile graut or

refn~f.I1 ot a liCCll:"CO 11llrtC'r this ~ Ilh:"cctinn shall he F:.ubjcct to review under the

Administrative l' r0r-e11ure A('t ( GO ~ tnt. 237), as filllC'lltlNI (!'i V"S.C. 1001 et

fl.C'fJ.), Any snch licf"n~c :;::;hall he without. prejlHlice to allY ri~ht o:f the United

St~'\le~ or, ns pro\"itled o;V law, of its a~ cllcics to. store or di\-ert for any pnrpose

illdlldill,l: the r.nlllrnl of flood...) othel' thflll n:l\" i,g; ltion_ :'\ 0 fHilure to nPIlly for

111111 ." f'('lIre : 1 lic('ll:-:e. n~ aflll.(....::litl ~hnll. of its O\\"I\ forN" r(>lltler the storage or

dl\' f"r~ioll IIl1lnwfnl. hut ...ndl uulief" Il>:f'd ~ tnnl;":(' nr ( livf'r~ion !< h:lll hI' suhjf'('t to

nhntt'l1Lt~lIt only uJlon I'rnnf that it, hy it~('lr (II" in (' olllhinntion with otll<'l" st1u"aA'e

81111 ( lIvt'r~iolls. lic' PIl~t'll or Illlli('('I1!<('ll, >: Ilh:-:tantinlly : 1I1\'f'I.<;(' I,> nITl'f~t~ the u::;e

ot tile l"tri'nm ~.v~ t{'m III fllll~:"tillll. or SOIllC' pnrt or it, for 1l:1\" i.:,:-atioll.

f:) :\' olhln,g' (' flll[ nill(~l in tllis ~('('1illn :llld 110 lif'(,Il~l~ 1!<f-I\PIl pnr:.:lll1l1t to ~ nh.

t4l""("'lll111 ( II) or llll~ 1<1'('110111111: 111 he 1' 1111>:11'\11'11 nlol ( I) nITf'1' llll~ tll(' rkhf~ of any

thlnl i':lrl~', nr ( Ii) flt' pddll':':- :tll~' ~ll1ll' (. f Its l'IJ. dlt. In IIII' llS(~.. r 1111 1''1" Il: lhl~

lol"lirHl { If 1] 11' J1nw flf :111,\" ill!(.I".<.:jnle ...lr(':ll1l or >:11' pnlll ~.\'>:11'1I1, Ilr ( Iii) 1ll'pdll(l-

in;: nllY : ll.:'f'lIr-y ot tILl"! Olliled ~ lntr-s, duly flulhoriu'cl tlH'l' P.IHlto, from l'('qnlrill~
the rell'flSC ot stored wntt'r or th~ ('~s~nlioll f}f di" el'~ iom: \\'h'~n n('Ce~," arv for the

mninlCllfll1l'e or illl)lro\' n111cnt of n:lt' iJ..;'fl.tioll uJlon P: IYIIIP.llt of just <'OlllPellsation
t.herefor. or (Iv) rCfJlIirinl-! any : l,lrPIlCS. of the Onitcrl Stntcs to. ('('nse the storage

or dh"{'rsion of water or to rel{'nse watf'r which it 8t.orp~ for the maintenance

or improYf"lllent of llfl\- i,:::atinn f"x('('pt ns prm"irled hy other laws of the United

State!'!, or ( v) nIT(' ctill,l: ally" prOl" j:;::;ioll of tile Fcdcml Power Act ( 41 Stat. 1077),

as : J1Il('!u] l'll (lr. IJ.~_C.. ell. 12) I or the ri,:::ht!'l of :lny Iir-ensec thcrp.undcr.

SF.c.!'i. Tile incJm,ion in or omission fnllll ~('dlons 2 and 4 ot this Act of 8ny

mntter shnll not he cOlIstrnl'rl-

n.) ns a f1{'lerminntion ot, or n. limltntion upon. the riA'hts, powers ot"

pri\"lIf"gf's ot the States under t.he Con!';titntlon of the United States witb

respect to the npproJlrlntion. 1I!';~ find dl::;trihntion ot woterR within their

borders or with re,c;:pcct to the adoption or sueh pollcieR ond the enactment

ot ~nch lnwR relntinj:t therf"to os th{'y may < le('m nec{'Ssnry;

lh) except os ~peciftcnlhr provlrted In snirt Bp.ctlons so 10n~ fiS they remaln

in force, as n wni\'er by the United States ot its rigbts, powers, privileges or

I
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imm~ lIit.ics llnder i.ls Constitution with l'l$ pcct to the wflters of nny com~

mcrC:lll I 1:\' _,.: lIllnhle lllter.::itatc :.< tt"C; 11ll " I' :o:t.rt'lI!U :.:.'">: j<-'III ur : lIl.r other W:lters

uf Lllc uluh' t1 ~ H:llcs or of ally riJ; ht:-; to Wllich ludilJlls :tnd Inuian re~ n'a~

t1()Il,~ :tn' elltitJctl under the lflW~ 1I1lt1 tre- atie:-\ of tll(~ UlIit,.t! :-;tatl..':':.
SEC" Ii. ( u) Section! of tile Ad of i\larch : 1, 1~ i7 (l~) :-;tat. 377, 4:~ V, S, C. 3:!1)

Is Ilf:rcby tllUclltlecl h,}' deleting- the wortls " anll !lot 11a\' i;;: llIlc,".

J':icction 0 ot tlw Act flf June 17, 1nO;! (;\~ f'tut. ::nu. 43 V.S.C. 3S3). Ilnd
scctlOn 4 of tile- Ad of July:J, ltJ:;(j (iu J;tat. 4~-t, 43 U. S. C. 4S;:;I1--!) except. the

p. ro\'lsos thereto. nre hereby repeflleu. uut this I'clK'al shall not affect their con.

tlllUetl nppl~t.'uhilit~, to ilTigntion projects heretofore initi:ltccl by lll(~ Secretary
of the InteI"lor limIer the Federal reclamation law:;.

SEO. 7" As ll~e(,l ~n this Ac~" the tel'lU " r: oll,..; umpti\"e use" includes the ll:;:e ot
water ~or n~u~ H.',pnl. do! u~stLc, ngl'icultllrnl, ~ i1\"iculturnl, llOrticnltllrnl, ~ tOl..'k~
water, In~ ustI"l!;! oud lUlllW;; purposes; the term " person" includes llny State
of

the.. 
V~ lt~~ .Mates nnd nnJ', po,litlcal syL)( livi::;ion or agency thercof; and the

term St, lte 11lClud~s Ule Dlstnct ot Columbia and uny territory which has
become a Stnte.

SF.c. 8: If any I)ro~ision ot this Act 01' the npplie:ltlon thereof in any cil'C1.1m.

s~nnces IS held invnHd, the remainder of thjs Act nuct its appliclltion in other
CIrcumstances shall not be affected thereby.



I

FEDERAL-STATE RELATIONS IN THE FIELD OF WATER

RIGHTS'

By t.he Honorable Hat.field Chilson ')

President Eisenhower, in his 19;)7 st.at.e of the UniolllHcssag-c, said:

Watcr~ rnpidly becoming OUr Nn.tion~s most precious natural re-

sourco * 
oj< *." ThereJJY recog-nit,ioll was ll.g-a.in g-ivE'n to the fact that

the conservation and dL'ye1opment of the water resource is no longer
matter of concern solely to t.he arid and semiarid St.at.es of the

Vest, but. is a nat.ional problcm,
And Ucc:l1lSe it. is a I\;\tional pl'oLlc.l1I, we can expect that it will

prog- ressivcl,y receive more and more attention by the Fcdel'al Govcrn~
ment.

But t.he fact. t.hat it. is a nation,,] problem docs not in the least. make

it. allY less a State problem,
As we are well ''''' arc, conflicts exist. bet.ween t.he Federal and St:lte

Go\' ernmcnts concerning- the respective rig- ht-s and re::,pollsibiliLies
of the Federal (JOYCl'IIIllent. 011 t.he OIle hand ann. the St.ate ann local

gove.rllments on t.he other in the water re-sotlrec. Becanse of the in-

creasing- attent.ion which will be gj,' cn liy t.he Federal Go,' ernment

to tIle w:lt~ r resollrce, we can exppct. the conflicts betwt'cn the FedC'ral

and St.:Ltc ( io,'cl'nments to hecomo 11101' 0 aelltc.

To sa,)" the lenst.~ confliet. a.nd controvC1'SY is not conducive to t.hat

coordination of effort. hetween t.he St.att's and Fedt'raI Government
which i;;:: so neccs.snry if t.he Xntion is to meet. its rapiJl.y expanding
wat,er llceds.

There is now pe_ ndillp.' befo1'o the Cong'1'(, ss pl'npo~('tl h~::risbtion to

nttC'llIpt to sett.le those. :11'(';\3 of conAict which :ne C'-1't>:It.illg' the more

sClriolls rifts ill Fedel':ll-St.:ltc l' cl:lt. ionship~ in the w:lter reSOllrce field.
This legislat.ion is of llat.ionwi(le importnllce, Lnt to tho ";" e:;;t it is

vit:ll nud thf'-l'cfore jllstifiC's fnll. frC'e amI frank c1iscl1~ sloll.
I nm highly pleased that the DcpartllU'nt of Just.icf'. rE'cogllizes the

great import.allcc of this prohlem by scnelin,.!! one of its most nble
men, t.he Honornhle Perry ' V, 1! orton, t.o part. ieiJl:lte in t.his discussion,

That t.lH'. Fedel'a 1 GoV(~rnment has certain rcspollsihi lit.ics fI nn riJ:!hts
in t.ho' w;ttpr reSOllrCe and its ll~e ann development. l~ admitted, For

oxample, under the Federal Const.itution,.:! t.he judieial branch of
thfl Fedf'rnl Government. t.he U.S. Sllpreme Court, hns jl1J'i~ diction
over cont.roversips between t,wo or morc Stntes and, t.l:cl'cbv. that
Comt. hns t.he rig-ht in ('ases of controyersy bf'twf'cn two or morp Stntes
to npp()J't.ion the l1se of t.he water of fln' intersbtte :;;t.l'enm : llnong the
affected Slateo, as it. did in the diopll! e between Kansns nlld Colorado
OVf~1' t.he llse of t.he waters of t.he .Arkansas River..'

1.\ tillrcl<6 he( ore the Xntlonnl ReclamatloD AMoclatlon nt Us nDDual meeting Oct 29
li);,~.. . . . ,

I :'orr. Chllmn Is n member of the Colorndo bnr nnd former Undf'r Secrf'tnry of tbe JntE'rIQr.
S:;Inn' th.... ,I...lh'f'rv of r111>1 nddrt~.q!O ' rr. Chllflon hns been Domlnnted nnd confirmed 88 Jud&,e
of th~ U.~, Dl!<trlct Court tor the Dt!Otrlct of ColortLdo.

rt. Ill, ''''C, 2. Frder" l (' on!<t1tlltlon, .
Kan' II' \', Colorado. ~06 U. S. 46,
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Under the supremacy clause of the Federal Const.itut. ion,' all treaties

are declared to be the supreme law of the bnd, Thereby the Federal

Govel'llment has t.he reHponsibilit.y and power to agree by tre" t,y with

foreign nations on n divis.ion of the water of interna.tional rivers.

Both of t.he foregoing pon'ers supersede and override tIle rights of

States to determine for themselves what. llSll and diHposition shall be

made of tho water Hawing- within t.heir respective boundaries, illl~l

necessarily so. I ment.ion tJll~m lJ1c, oely to demonst.ratu t.lmt t.here are

areas of conflict bet.ween Federal rig-hts ' and I'Psponsihilities and

StateR~ right.s wherein t.110 rig-Ilts of t.he Federal GO\' Cl'lllll.cnt are neces-

sarily paramount., for most, cert.ainly the Federal Government, must

have the power to settle disputes between States "" d to en tel' into

t.reaties on behalf of the Nat.ion which are binding on all of the States,

The only alternative is anarchy and chaos,

I.R.t, n1f>. now tnrn to another area. of conflict between the ri:;hts of the

Fedcl"Ul Govorn1l1(>,nt. and Stutes' rights. I refer to the so-cn.lIed "nav-

igation ~cl' vjtlld(>:."
l'h~ commcrce cla woe of the Federal Constit.ution' states: " The

Con;rress shall ha.ve. ] lower'" .. * to regulate commerce * $: . among'

the several St" tes . · · ."

By virtne of this }lower as eonstl'ued by t.h~ U.S. Supreme Court.,

ther13 can be no unqualificd ycsted I. ights under St.ntclaw in the appro-

priation and use of watt'\" of u. n:l\"iga.blc, stream. Such rights nre nl~

wa.ys subject to the oyerritling- power of t.he Federa.l Government uncleI'

the commerce clause to impair or de,'5troy tho.se rights for nay ig'fLtionn I

purposes and without any eompensat.ioll for such damage 01' dest.rue-

tion. 'l'

This is a. \' a~ t po\\'el., the extent, of whie,h can only he realized hy rE'.

memberilllr that the U.S. Supreme Court has applied the naviga.tiol\

servit.ude, not onl.\" to those strenms presently nsed for navi~ ation, but

also to a stream which might be made n" vig" hle,' and a tributary non-

navigable in itself which flows into a navigable stream and which

milrht. a.tfeet th~ navigation t.hereof,'

Fortllllately for the water users of th~ Nation, the exercise of the

nll,. ig-a.tion ~erl'it.utle is )Jot IlW.JHlatol'' y but. is discr-etiollary- t.he dis-

ere-tion residin,g in the Con.::rress. Thm; Cong'l'css mayor mfly not.

exercise thi~ rig-ht or may exerr.iso it only in pa.rt.. III addit.ion, and

this is most important., the Congress in exercising t.he navigation sel"Vi-

t.ude may 0" may Hot pro" ide for compensation for rights damaged
or destroyed, ,.

And so aga.in we have an area of Federalresponsihilit.y and right
which contlicts with the St" tes' rights and which, if improperly exer-

cised, could have ,g'l'llye and far-l"(~nching consequencc...;;.
We in the "' est have been cOlJnizant. of t.his sword of n"mocles

which haR ' hlln,g OVer the heads of water users who have established
their rights under State law, and it was t.he western Con~ essmen and

Senat.ors who led the fight which resulted in a dec.1a. rat.Jon of policy
by the Congress in the 1944 Flood Control Act," as follows:

Art. VI. sec. 2, Federtll COD~ tll\ltlon.

Art. I, !lec. 8, !' ubsec. 3, FE'deral Con..Ututloo.
t' U.B. v. Twits CU" POMtff" (]o.. :1M U.oS. 222.

U.S. v. ApPalachian 1';lectn~ Power Co., 311 U.S. 877.
F' rllt Iowa HI/llro El..ctric Oooperative v. F.P.G., 328 U.8. tft2.

U.8. v. Twin Oll1l Power 00., . tlpra; U.8. v. Appalachian BleotN POtIJtr 00., , upro:.
1.1 ~ 8 Stat. Ra7. .

In COIlIl~dioll with the exercige ot jurisdiction over the rivers or the Nation

through the ('(lllstruction ot works of improvement f.lr llHVif;'<ltion or fiood con-

trol :l~ herr.in :mLhori1.cd. it is rl(>CI: lT('d to he tile policy ot the Con~r('sg to rL'COg~

njzr. the interest~ and riJ:::ht~ or the St.ates in cleterminlng the development of the

wntcrshed.. within th('ir lIorder~ 1111<<1 Iikl!wise their interest.o; Ilnll ri,l::'br~ in water

ntilization : lJLd rolJtrol, liS Ilereill authorized. to PTl'.'i('Tl"e : md protect to the

fllllest j)o:.;sible cxl{>nt established nnd potential uses for all purposes at the

watl~rs or the Nntinn' s rivers * * * .

In ,,,Idit.ion, tlhe O'Maholley- Mi]liken amendment to the 1944 Flood
Control Act st.:Ltes:

fhe uso [(II' Ilavi,l::'ation, in conneciion with the operntlon nnd mnintennnce ot
f>.\ll'h \Vorl,s 11f~rein authorized for ('(Instruction, ot wntt' r nrisin:; in Slate!'! lyin?,'
wJlOJly or p:JJ1ly ",. cst of tIle !:'18th lllf'rillillll ~hnll be ouly sllch use as dof'~ not

conlliet wHh allY beneficial commmptive U!,;C', present c.r futllre, in States lying
wholly or P:lI"t Iy w{'sf. of the 98th nwridi:m of f'l1ch waters for domestic, mImic-

Ilml, stocl.: water, irripltioD, mining, or illdllstI' i:lllnlrt)() S~ S * * *.

Until reeellt:Jy the ,baWe of t.he Westel' ll SIM" s fol' Ow pl' esen.1tion

of water rights acqUIred ullder State law from the threat of the ll" vi-

I!at.ion sl'nitude hns heen fOlllJht ill tho face of indiffel'ence and often

opposition from ~t.her parts of t.he ~ f1tion. lYe are now guining nllics.
As tlhe eonsllmpt. I\"e u""s of ", at.er III the Stntes of the IIIiddle ' Vest,
East., anu SOlIt.h ho\"e incl'e.ased, these Statl's berran to realize the im-

pact of the ll:1Tigntion servitude on tJleir useMof \ Yater for futuro
rrouth and development.

Evidence of this int~rest was shown nt cOllg-res. sioT1:l1 hen.rings in

July and Aug-l.lst. Ot this year On w€"-stern water legislat.ion bv the a.p-

p~aya.nc~ at the~e. hca. rin::rs of reprE'$ entn.t.ivC's from TenneSsee. Vir-

g-mm., Arkallsa..<;;, 1\1isslssippi, and Florida, n.ll expressinrr intBrcst in
Stat.es' rig-hts legislation nationwido in application and expressing

mcent (lve!' the power. of the Federn.l Government. to usurp and over-

nde wnt.cr ngllt$ e.st. n.bhshcd llllflcr St:lte la wY~

I nSSlune '' Ie shall haye to live with the navigntion servitude, at

oast for the foreseeable fut.ur~, for I cmmot conceive of any change
III t.l!e commerce c1mlse, ' Ve In the West have in the past and must

coutll\U~ m the fut.ure to look to the Congress for protection of our

wnter rlghts~ tlt;fIull'('(ll1nd.er ~ tnte ]:t~, from dam:1g' e or destruction

by the QXC-l"CISe of the. navIgatIon servItude. lIowc\'er, in this cause

I :WI .suro t. h:tt we now have many allies .1mong the States of the ::\Iid-
dIe ' Vest, East, and South.

So far we have diseus~e.d those rights and responsibilities of the
Federal. Govel1lment whIch are, or at least should be of iuterest
nahonwHJe. .

Let us uow turn to t.hose eonfliels whie.h are of particular interest
to the "' est.. These contlicts center around rights chimed by the Fed.
eral G,overr! lllent. by virtue of its ownership of the publie. iands,

To Illtclllgent.ly discuss these conflicts requires n. review of some

hlSt{)l')' and ha.ckground.
E" rl:y in t.he western water development. the issue arose of whether

he. 1.11t.1I1late eont.rol of t.he llSe n.nd disposition of t;'e water resource

as III t.he States or the Federal Government., This issue rnised Ques-
t.1Ons, such a&- who owns t.he water- the StMes or the Federal Gov-
ernment, , Are t.he uses by the Federal Government governed by State

u He::l.t' tn!;'9 before 8ubeommlttee aD Irrigation nod ReclnmaUoD of tbe House TnteTtor
n.nd.' Cnslllnr AWalrs Committee 00 " Federal-State BelatloD& In the FIeld ot Water RI..,","

t on&,., lilt leall.
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l:tw or is there :t dual , et of l:tws- one :tpplyiug to the Federal Gov-

ernment allll allother apply to other users 1

These ( iuestions arose be<:ll\lSC the area. west. of the V8th meridian,

wjth the except.ion of Texas, was J:lJ"gely aCJluired by the United Stat.c>.s

by cession from o\.bcl' countries and t.hereby the Federal Government

bec:une the sole owner :ellll aC' luil'cd fnll control over all property

rights of every killll in t.h:~t, territol'Y, subject only to pl'CViOllSly exist-

ing l'ight~ of o\Yllcrsliip. This propert,Y thus acquired by tbe Federul

Gon'.J"illllcnt illelllded. of coarse, t.he water resources. J-low, t.hen, did

the Stales aC<]l1 i 1'('; :IllY' rights therein ~

At, t.he time of ,li, eo\'",' y of gol<l in C:elifornia in 1848, no statutory

pro\"isinn h:l(l yet". lK'C' 1I enacted hy Illc Fc(lcl'al Go\'ernment. for t.he

acquisition :lnli ellforcemeut of titles to t.he lands and water of t.he

fedcl':lJl:r o\\,])pd pllblic dlllll:1ill. There was little civil gO\'c111lnent

for ha IldI ill::: ('.i\" il t'ollt. ro\"crsif's Letwel' n j h('. settlers.

As a llatlll"iil result of these conditions, the miJlf~rs developp,d their

own rules, l"(,~\Ilatiolls, and CllstOIllS gu\"cl"nillg their mining rights,
and en forced j 1ir.11l by ('OIllIlIlITl itv ad.iOll.

Sinco early minit;g in California, consisted of the working of sur-

face grn..Ycls by hydraulic or placer methods, water was essentiu.l and,

as n. cOllseqllence, miners also adopted cmtain customs or principles
go\"erningthe. use of W: lter fm' milling pllrposes.

Basically the principles adopted were those which we now recog-

nize. as the doctrine of appropriation- t.l", t, the one first using the

wnter has the prior right. to the use of it, to the extent. of his needs,

and dilig-CllCC ill the const.nlctioll of a Ji,'ersion s.ystpm and cont.inued

ns~ were' required to hold t,itlo to the water \1se, just, as similar stand-

finis in working" the 1111110 wcre reql1ired to holu tit.le to it,.

Tlwse
ha...
c.;ic prineipJf's WE're 1"erngnizcd uy local court. decit>ions and

latp,r we-1'('. extcllded to other benetieiall1sc~of water.

These cu~ toms go\"erllin~ the USe of wa.ter had been in eft'ect some

time before Congre.ss passed any lC'1l'islnJ.ion on t.he subject.
The first congression:tl act of July 26, 1866, resulted from insistence

Oil the part. of t.}w wesrerll J\fembel~ of Congress that rights of miners,

including their right to the use of water, be recognized and confirmed

hy the Federal Go\'C'rnment.

Ot.he. r congressionn] acts followed, including tho Desert. Land Act

of ~lnl'ch 3, 1877. Among the conrt. de.cisiOl15 construing the Df',sert

Land Act is a decision of the V,S, Supreme Court rendered in 1035

stat.iug that. thr. Goyernment., "" t.he owner of t.he puhlie domain, pos-

ses, cd the powcr to dispose of the pnblie domain land and wat'll" to-

gether or separatrly; t.hat the i! 1tention of Congrcss, by the Desel'i

Land Act, of 1877, was to estahhsh tho rnle t.hat, for the fut.nre, the

land shollltl be patented separately and that all nonnavigable waters

Oll tho public. dmnfl in should he reserved for tlle use of the public
under the laws of the States and Territories,"

Bet.ween lSI1G and 10:14 some 16 different acts of Congress were en-

ncted recog-nizing- in one wa,y or anot.her the applicat.ion of Sta.te law

in governing the use of the water resource in the public In.nd St.."\.tes.14

Among these were the Reclamation Act of 1002 which directed the

11 California-Oregon Power 00. v. Beaver Portland Cement 00. 29~ U.S. 142. .
I' A lI" t of tbelle vnrlous nct" is found At pp. 295 to 299 or the hear'1ngs before the Sub.

committee on Irrb:;otlon and Reclamation ot tbe SeDate Committee Oil Interior o.ud Insular

AtrntrB, ti4th Con g., 2d 8eys., on S. 863, .

FEDEfiAL WATER RIGHTS LEGISLATION 45

SOC1' C'lar.y of Intnrior to comply with SmtE', wa.ter la.ws in carrying
out t.lw prO~ l"il1n.

The \ VcstCl'll St:l. te.s point to these statuteS:1S their right and ftllUlOf-

ity to COlllro] I-he 1I:5(~ and disposit.ion of the wnl(ll' rrSOllrccs, and nl.l' i-

0118 cOllrt. dt'cisiollS n.ppc:ll' to COllnnn t.heir posit-iun.

Hilt. the Ic~ nl dep" rtmellt. of the Federal Go\'ernlllent, the Depart-
ment of ~TllSt ice, did not and doC's not. acquiesce in the, States' clnHn of

control. The position of the Federal Govcrnment, was, :lnd is, that,

a.lthou.~h t-ho~n wa.ter users who have appropriated watcr under State

law arc protected in their water rights, nevert.heless the J;'ederal Gov-

e~.nmellt owns (\,11 unappropriate{l wat.er of the public dOTHain and, by
Ylrt.l1e of tllnt. ownership, t he Federal Government., rC'I: llllS the. Ultilll: lt.e

l'ig-ht, io cont-roI t.hr. use alld dispo~it.ioll thereof. This position of the

DCpal'tllHmt, of J llstice is not of reeellt origin. It is a position cstab-

Ji::;hp.d .' 111<1 1.lIilinta.inell oYer n long pl~riod of yeal's : l1ld HIIl'll"}.r I1Iany
nclIlllnlstrntlOlls,

In lH;34 t.he Department of .Tustice T)l.escIlted this qllPst.ioll of O"' Ill',l"-

ship tllld cont.rol for determination by the Federal courts in nn action

bl'ollg-ht. u.y the State of N"ebl'nska a.-rainst tlw Stnio of ' VvomilllT seek-

ing; :1n e'lnit: 1ble apportionment, of the waters of the NOlth'l'btte

River as bcLween the two Stntcs.15 .

Tilllt~ dol'S 110t: l! el'lllit. a rl'citntion in detail of the f\rg-lllnellt.s ill snp.

port of 1.l1\~ posltlOn of the Fe(kl'al GOyerlllncllt in that action. In

eS~ t-'ol~ ce. the hasis of the daim W: 1S t. ha.t.1hc Federal Go\"(>rnment was

onglll:llly /'lle o\ rne1" of t,ho wat('r rc:-=;om'co when it obtained title t.o

the I'."blie Iloma.iu; that the ]) e, cl't. Laud Act of 1877 and ot.her eon-

g-l'csslOllnl .acts \\"(' 1'0 not, ~II. irrevocable recog-nition of SCntes' rights
hut \\' erc, 111 p,ffect., PP,I'n1ISSlYC or Jlonmandatory in nat.ure and that

thereby l.hp. Fednrn.l Governlllcnt has not relinquished its ownership
and control of tho unappropriated wa.ter,

The Surrcme Court did not .determi'~e. the~e questions~ pointing out
tha~ t]~o Fe~leral Go~ernment JJ~ that htlgatlOll was not an a.PI?ropri-
ntm 01 l.ISP.l of wfilel and t.h~ t It was Jlot neeessary to dctermllle tlle
ownel'shlJl of the unapproprJ:ltcd waters, The quest.ion has not yet
hc,cn detrrlllllled by tJle V,S, Snpl'eme COllI'\- and the posit.ion of the
Stntc.s.nnd th(\ Fedcr:d Govenlment. rel~lnin pss('ntially tIll:.': same as set
f01i.h In the l' o.rth Platte case nnd t.hls unsettled quest.ion continues
to be?- sore spot III Federal- State rlllations,

TillS sore spot de\'~loped into a malig-naut. cancel' when the V,S,
Supreme Conrt., In ~f),a5, hnnclc~ dow'n : t dC'cision commonly known as

tho ~ c1tf)~. ~fl?n de.clsI7n. 16 Tlus decision il~ itself did not, create wi(le-
IH'C, ld a1.um III t.he" est boc.<l.nsc the qnest.101l of wutel" rilThts was not

mv?~\'ed, The ~ ollrt held in t.hat c:tse that. a power coni!Jany which
d~ lled to const.lllct. a powe~ (~:l.In on t.he Deschutes Ri\"er in Oregon
d, d not have I~ obtain pel'mlSSlOll for t.his construction fl'om the Stat.e
of Oregon. ~ he State of Oregon contended t.hat t.he eonrrressional
act.s of 1866, 1870, and the Desert. Land Act of 1877 g:\ve O~e" on the
power to reg- ul.ate th~ ~lse of ~he wawr of the Deschntes Rive~.

The Court., III arl'lvlng at lis conclusion, held that. these con!ITes-

Sl~l!a~ 

ajts dPp1y only to the, "public lands" and thut t.he lands ~ pon
w IC t Ie am was to be bUIlt were not " public lands" becallSe t.hey

NebralJka v. Wyomfng 32~ u.s. 589.
Federal Power OommlBBirm \". Orcgon~ 3<&9 U.S. 43:S,
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had bocn reserved by the Fednra' Governmnnt for power site purposes.
The Conrt reasoned t.hat the Desert Land Act, providing for disposal
of tho, pnblic domain, is inapplicable t.o lands which arc unqualifiedly
suh/'ect to s,de and disposition becanse t.hey had, by reservation of the

Fe< eral Gove.rnment, been appropriated for some other purposes, ,
Althonrrh t.his decision did not involve wat" r rights, it was Immedi-

te.ly used by t.he Depart.ment of .Just.iee in the llawtlwme cnse in

Nevada and the BIll" Ri1ler cases in Colomdo t.o assert t.hat., when any

port.ion of tho, public domain has heen withdrawn or reserved by t.he

Federal Goverlllnent. for any purpose, t.here immediat" ly vest.s in the

Fe,leml Government. ns of' t.he dat.e of withdrawal or re.servation a

rirrht. to use a II water necessary to carry out the purposes of the with-

d~ wa.1. As a consPf}lIence any rights to the use of wat.er initiated after

the date of tho, withdrawal are subject to the rights of the Federal

Goyernme.nt even though those rights may not be exercised for many

yea rs thcrea.ftcr.l1

In other words, under t.he theory of t.he De.partment of Just.iee any

right to the use of wat.er init.iate,l under State law aft'll' the data of

a rescn'ation or withdrawal of public land is merely a squatter' s right.
If and when the Federal Go\' ernment desires to use the water for the

purpose of the wit.h, lmwal or reservation, it may deprive the ILSer of

water who ohtained his ri.!!hts under State law without compensa.tion
therefor, Since statutes of I il11 itat.ion do not run aga.inst t.he Federal

Go\"ernment., the squatter's right can never ripen into a. title superior
to the rights of the Federal Government," As soon as the word

spread of this posit.ion, of th,e Department of ,Justice,. conster~ation

reigned among water CIrcles m the West. and t.he reactIOn was mune-

diat.e,

The reason for this renction was well stated by Mr, ,Justice Douglas
in his dissent.inrr opinion in t.he Pelton Dam decision wherein he

st.at" d his reason~ for such dissent in the following words:

Tbe rens-on if':. that the rule adopted by the Conrt profonnflly nffects the pcono-

mv of mnnv StrItes, ] 0 of whom arc here in protest. In the ' Vest, the United

States owns n vnst nlllount of Innd- in ~ollle Stntes, over ::;0 percent of all the

nnd. It by more> execut,i\' o action tbe Federnl lands mAY he re~ervcd Bnd all

th(> w.nt{' r ril!:ht~ nppurtenl111t to them returned t.o the United Stnteg, vast. clislo-

cation~ in tbe- c('onmnies of the Western Stntc,<:; may follow. For the right ot

witl](lrawfll (If publiC': If1IHls c: r:lntecl h~' the 1010 nd is not only for " wnterpower

sites" but for :l. host of public projC'Cts-" irrjgntioll, clnf:lsifie: ltion of lands, or

othe-T puhlic purJl(lSe~." Felleml OmCi: lls h:1.\" e long sought tbat authority. It

bas been con<;istently d(' ni('tl them. ' Ve :; hould deny it .again. Cert.alnly the

TJniterl Stntes could not nppropriate the water rig-hts in defiance ot Or('gon Inw,

It it huilt UlE." dam. It should have no grenter authority when it makes a grant
to n private power group,

After t.his decision there was introduced int.o thA Congress of the

United States t.he so-called Barrett wat.er bill" which proposed to

settle once flod for fLU, by congrf'l)sional nct, not only the cla.imed

effect of tho Pelton Dam cleeision, but also t.he longstanding claim of

Federal ownership and cont.rol of the ulliLppropriated water of the

pnblic domain,
1~ State oj Nevada v. U.S., cnse No. 1241, U. S, Dh:trlct Court for the District of Nevada

IHalllthar/le case) ; Actions 5016 nnd 5011 In the U, S. DistrIct Court tor the DIstrict ot

Colorado ( mile Ri1lcr cnsel't) ,
18 See hcarlnl;::I brt'ore the Subcommittee on Irrigation and Rednmntlon of the Seonte

CommlUl"e on Interior nDd Insular Atta.trs, 84th Cong., 2d BeBIiI., on B. 863, pp. 2~ 2 llod 2~3.
II S. 803. 84th Cons.

I
i
I

I
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This legislation wns }>l'im:ll'ily designed to require t. h(l, use of wilter

in t.he ' Vestern Sl.lltcs indlUlill,!.! liSPS hy t.he Fi.der:d Gon:'l'Jllllcnt. to

bC'l' a('f1l1in'(l in ael'OI"Ja IlI.'C willi :-;tato }a.,;', Tlw ]) l'partnH'nt of .JlI~t. ice

tflkrs t,lw posiLjon, wit.lll'('g:ll.d to t.his Ic:.rislation. that fO reqllil'c tile

Fedcml GoVeI'IlIlH'ut, to ohtain its rights to t 11<.'. lI:-ie of water lIlldeI'

SCalo law \\' ollld be unconstitutional. Tho Vep;lrtmcllt points to the

property c1au:-;o of the Federal Constitutioll/" wllich 51 ates:

C. m:;::n':-:..,; ...1];\ 1\ hl1\. e 110\\"('(' to lli~JlO~ l' of :ulll IllH};:\' 011 1l('l,\]f111 I"lll('~ nlld r\.:;::n.

Inti" lls I"t' sJ1l' dillJ..:" tile t('lTirory or ollu:'. pl'lIlK' rry llL'l\) ll;.:itl~ 10 the L~ lJit('d

81..11(',... . '" ".

Tlw ]) epartlnl' llt of . Just.icl', :IS I undel'stand its position. fl'l'ely
numits t lwt, Congrcss has t he power to rOIl\' cy to t.he :--;t.:ltt~s :Ill of its

interest ill t.he lI11i\ppropri:l(cd water which the Federal GO\"Cl'nmellt

claims to O\\.n, wit.h tile eXL'CptioH of its ri:Jhts IIndcr the COlllnWl'ce

clnllse. l{ llj., ~:lYS tIle .Tllstieo ]) Pll:lrt. mcnt, (; ollgrcss lIas Ho\'el' done

so :llId unt.il it dOL'S tbe tlll:1ppropriatc( l \,":ltl~l~ : ll'e still propert.y of

tho F'cdl'rnl (l-()\'CI'I1Il1ellt, :1Ild for the Congl'rss to pl'o\. ide t 11: 1 t. the use

of j hat. propL'l't..y shall he in nct'onlanee with St:lte la w is an 11IlCOIl-

stitutional dcl('g'atioll of eongn-'ssional aut.hority and that Congress
nlHI COllgl'C'SS : dolle Ilmsf, pl'C'scribe the rules of llse.

21

It lIlay he t-rite to , ay that. "." ter is the lifeblood of Ow Western

St:lIes, :\'t~t wit.hout. it the economy ,," ould wither and die. COllse-

qUl'lltly, the illj{~n~st. c:f thrse St:ltcs in tlie watrr resollrce is prob:lbly
1>n I'; l11l01lIll". and SupCrIor to :IllY other.

The Federal Goyprtllllellt. < 11:::0 hilS a grcat st: dw in the ,,' uter re-

source de\"cloplllellt of the ' Vrst. It has: lIl illtl~rl"st in 'Water cl('\"clop-
ment. for t.he lISC or its O\\"n propert.ies, illdlHling the public lands. It
lws const.l'ude,(I gl.'el\t dall\ S, reservoil"S, : 1] 1( 1 irri_~.at.ioJl systems to pro-
vide water for pl' l\"ntc and pHIllie m:,ers other tl1: lIl tllt~ FC'deral Gov-

ernment.. The nntional interest and the Fl'Cler: l1 ill\"cstment. in the
Vost just.ify a g-reat interest on the part of the Federal Government

in t.he cOllseryation nnd de\' elopmcnt of the water resourcE':.

nut the Had fact is th:lt. both the States " nd the Federal (~oYernment
must look to t.l.le same water resources for tllcir watcr supply.

It S(' CIllS obnolls that t.ile use of t,\,"o SYStCIl1S of wah'.I' IHw-onc for
the St.ates anti their citizens and one f,),' the Fe, leral GO\'el'llment-
nIl pertaining to the same water snpply, is impnldical and can leau

only to cont.royersy, confusion, and c1wos,
It. is also oll\'ious that if t.he Federal Goyel'lllllent has yested w:lter

rights as it result of t.he wit.hdrawal or resen.at.ion of public l:1nd
from snle_ and entry, t.here is little if any water left in most of t.he
Western ~[ ates to which t.itle to the use t.hereof can be establiHhed
for future cle,-elopment by appropriat.ion under St.ate law, The tit.le
llas already vested in the Federal Go\-ernmcnt. The millions of acres

of land that are in a withdrnwn or reserved status includes the na-

ti~mnl forest, th.e, nation~l parks, power site " ithdl';\wals, oil shale
wIthdrawals, m] htary WIthdrawals, nnd many others. As of June
30, 1055, 23,243,000 oeres of bncl in Colorado alone were in a with-
drawn or reserved status.

1.'he States, th~ir politie:ll subdiyisions and their citizens are in a
difficult pOSItIOn mdeed when t.hey init.iate wllter projects in t.he 'faee

Ill Art. IV, gec. 3. PC'rlcrnl Con9t1tutloD,
n

lIt"'nr1ngll OD S. 8U3, 84th COD!:., IiUpro., p. ::!M,
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of t.he claim t.hat t.he. Federul Government can, nt any time In the
futuro when it dc~ircs water for the lIse of wit.hdrawn or reserved
lalHls, ueprive these prior appropriators of their " ateI' rirrht.s,

What is the solut.ion! ~
The importance of proper wat.er conservat.ion and development,

part.icularly in the Western States, dicl.ato.s that these basic cont.rovo..r-

sial conlliets between the States and Federal Government should be
determined as a matter of policy by t.he Conrrress und not by piece-

mea.! 1 i. tigatio.n. The Pelton Dam (lecision is ~ good example of the
confUSIOn whleh can result by attemptiner to determine these questions
by the judicial proe['ss, ~

This IIla1.h~I' h: lS Deen l~cforc Cong'!'('ss since ID~G, when S. 8G3 ( the
Barretol water hdl) " as mtroduco.d m the V,S, Senate, Tho matter

is still }wfore COllgTC'SS ill the form of several bills, n.l1d considerable

progTl'SS has heen made.
Olle hill whil'.h w:\::.; proposed by t.he Dcpal't.llw-nt of Interior 1S c1e4

si:.-'' 11['d t.o elimillat~. the claims of the Fo.tlo.ml GO\'erumellt under t.he
Pelt.on ham c1eei.sion to t.he V('St-illO" of watp,' rifl'hts by virtuC'. of with-
drawals or 1'eslw\"atiolls of puhlie/'""'lnnd. This~pl' opos:l.l has the sup-

port of t.he :Hllllinistrat.ioll, including' the support. of the Department
of .Justice. It, wOllhl appear hig-hly arlvisablc to press for the passage
of t.his leg-isbtion while it. has ful! :l.(hllinistration snpport.

There is also pcnding" in t.he Congress legislation similar to the Bar-

rett \\'att'r bill which is dpsig"ned not only to eliminate claims of the

Ff'dcl':l1 Gon'-I'IIIlWnt based on the theory of withdrawal or reservation
of lamI, hut. dl' si:-'11ed also to make it clear that aU rights t.o the use

of ,vater, whether by the Federal Go\"el'nment, private appropriators,
or political Sllhdi\" isioIlS, shall be obtainl'(} in eonformity wit.h St,nte

laws. Some of the Federal departments and ap:('ncies support this

Jf;"g-islntion; othCI"S uelicye that the Federal Government cannot a.nd

should not be required to obtain its rights to the use of water in ac-

cordance with State law.

To us in the ' Vest. it. seems only reasonable that the Federal Gov-

ernment. should be bOlmd by t.be samo.. rules of priorit.y of water me

as fIre its citizens. To the ext.ent that Federal needs may be over-

riding, the nec6sary water supply may be obt.uiued by the power of

emill('lIt domain.
As I han~ p1" evio\lsl~ y st.ated, we are g':l.ining- support in other parts

of tile Xation for our comprehensive water leg:islnt.ion. As an in(1i-

cat.ion of the support which mig-ht be expected. is a recent statmnent

of So.nator ,rallieS 0, Eastland of Mississippi who said with reference

to the pending water legislat.ion:

I helie, c tllnt thi:o: proposp.d legi.sl:1tion Is of such importance that n compre.-

h(' lI:;i\'l' hill' should be reportpd nml p: l....;;:;;ed nt thi~ !':e~sion of the Congrp~s. This

I~ a prOllitious timc for II!'; to unite and enn('t ndequnte nnci cnmprehen~ ive le,:;iR~

lation to protect the water resources of all the Stutes, the arid as well DS the

humid. 3A'aingt further encroachments by the Federal Government.

In conclusion, I repeat my opinion that a dun I system of water

ricrhts and water control and llse, one set of rules applyin~ to the Fed-

er';,l Government and another set of rules applying- to other water

users, cnn only result in confusion and chaos.

Future development of t.he water resources in the West will require
more and more the cooperation of the States and the Federal Govern-

nlC' lIt.. As time g'<X";S on, water dcv(~lopm(mt becom('~ more C'omplcx
and more t' xpensi\'c. If t.hc supply is to kcep pace wit.h t.lle demand,

it will rCfluire the cooperation, coordinat.ion, : 1I](11)f'~t, cll'orts of Fcd-

1':11, Stat~, and local g-overnments and public and pri", lte institutions,

nTlll pJ' iv:1tC'. r.itizens.
So lonrr as the conflict. between tho vVl'stern States and the Federa'

GOVCI'IlIl~ lIt, cxisls ovel. wliat Ln..... nTHI what rules and l" cgul:1..tionsshall

g'ovcrn the cOlltrol, use ':1nd distl'ihlltion of tlle wilters of the 1Ycstern

Slates, so long- will the ill will, mistrust, find fear cng-cIlde.red by this

ontlict. C'_ontinue to hamstring and hinder the close and ha.rmonious

Federal- State relationship in the water resource field which is so

essent.ial for the welfare of the West and the Nat.ion,



FEDERAL-STATE RELATIONS IN THE FIELD OF WATER

RIGHTS'

By the Honorable Perry W, lIIortDn ')

You. h:l\'c honored me by your invitation to flppear on this pl'og-ram

of vonf annl1, lI cOllvention. There arc scH'l'al rc: IS()n~. apart from

my'ollicia' Htatlls, why I fonlld this oppon.nnit. y per;;ollal! y attl'aetiye,

For onc t.hing, I am d(>lig-htcd to he llg'ain in D('nn~r, Colo., where

I first. ~ t, foot. 47 ycal's aero and whcl"e I hil.\"e spent so mallY happy
days of lilY life. ' The en71icr trips from IllY hometown of Lillcoln,

Nebr., were in the yca.l'S before the 1\fotTat. tllllnt'l~ whell acceSoC; to

Grallby was hy rail o\' el' Corona and tbe trip to Oralld Lnke 110( 1 to

be completed ]' y st.age conch. I bope I don' t look tltat old, bllt I am,

I. remind those who may not be as wel! acqnaillted With local g('og-

raphy th<tt. GI':1.nd Lnke is the hig-It point of one of the largest. and

most. Ilsdn! of tl1(' Iw.lamat.ion pl'Ojects in the. United States, I know

almost en'!')" foot of it on the g'l'olllld.
Then, too, this assoc.iat.ioll is ident.ifie(l, in my n1ill(l, with a. fellow

townsmfln, C. P{'trlls PCh'1'50n, olle of yom' highly hOllored past
pl"(>gidL' Jlt:=;. This: alTect.ioJlflte acrpwintance ,goes hack much more than

a ~ Pller:ltion to when Sen: ltor Ppt0l"SOn WflS city fltt.cHl1ey ~lnd my
maternal grtlndfuthe_r wns for ncnrly 40 VN\.rs the. water commissioner
in Lincol~l. Senat.or Peterson' s office today is in exactly t.he same

room which WilS my private oflice when I left Lincoln in 105:} to

llSSlImc my present duty in ' Vashin~() n.

Finally, It is a. real pe1'sonl\l ple:\snre for 1no to have this part in
1iee.uesioll with my rrood friend Hatfield Chil;;on, fOrlner Under

Secretary of lllt.(~rioi., \~ho r('.ndered dist.ing-nished puhlic ~ l'yice. and
earned the l'espect of all who workeo with him. \'.-Idle he was in

Vilshington. If I filll int.o the hahit of callill~ him " Chilly," it is
becallse t.hat. is his llieknan1e, and not becanse it. haR any reference
to some of t.he remarks he has made here about. the views of t.he

Depart.ment. of .J lI~t. i('.E'"

Beyond t, hr:-:e expressions of my personal pleasure in being here,
I \~ant to emphasize on behalf of the Department of Justice my appre-
ciation of YOlll' invitation. To the hC'st of my knowledge, t.his is the
first, t.ime a rcpresenta,tive of the Department. has eyer appeared on

YOllr plnt.form.

Having- ace-oroce! me t.he courtesy of your invit.ntion, I tnlst that

yon may also belie\' e that, I am- bot.h personally and officially- just
Its mlleh in~erested as you are in n. nnt.ionnl policy for the sound,

comprehensIve dp.velopment and cOlk.;:ervation of our country' s water

resonrces, I should like to overcome as far as I am able, any idea
whie.h may be held tha,t there is something sinister about performing

1 Address berore the Nntlonnl Reclamntlon AII8oclatlon nt Ita llnnun} meeting'. Oct. 2~.
19!"i9.
Mr. Mortem 13 .... 3l\1stnnt Attotne1 General or the United States 1n eho:rge ot the Landa

Division ot the Department 0' Justice.
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the duti('<.; ill(,lllllhrnl 111'011 the Dppartmcnt of ,TUflticc in rcprC~ l1till~

till' inlprp:-;!s of all tllt~ pl'ople who compose the 111litrd Statt.'s.

I nlll )'(':lIIind('d of ( he ht':lf'ings held ahout ~ IIlOllth<.; ng'o before IL

COllllllilll\c of CongTes.'":i 011 ::, evel'.1! pl'.lIdill~ hills relatpd 10 the g-Cllcr'al

sllbjt'('~' of wat(.y ri~hts.3 ' VitllC's'''i :IfjPl" witness ClppC':lJ"cd befOl:e. the.

COJllllllt tl'C IIlnk IIW C'xt.ra vag-nnt stalt: n\l'llts abollt ad Ions and pOSItIOns
of t.he )) epal"llllt'~t of . JlI~...til'e. A pil~'- o~ }{' g'islati:' c resollltiol~s was

oJren~tl fOJ" t.lle n~l.:ord. ]. r01l1 t.llc !-'llllllarJty of lli('.11' la.nguage It. was

perfectly appal't~l\t. fllnt. earlJOIl <.: opic:-: bad heen peddle(l nrollllcl from

olle State to another by the :-;:IllW lobhyist.. To your c-rcdit, it was

not. a J'l~PI'l'Sl~llt:d in' of Ihi~ l\s'<..;ot'iatioll. P,'nd.ienlly all of t.he.'-e reso-

lutiolls cont.a illl.d a ;.". h('J'l',\s'~ wli it'h, \\" it h llIi nor variations, said that:

r('('eut dl~ d!': ion!': clf the F\~tlernl ('ollrls al\(l ret"cnt rulings o! the U.S. De-

partmellt of Ju!;tke h:ln~ tlcpri\'(!u St:llp.s :llLtl inrli\"itlnal pel'~ on:'i of rights which

said States and persons llrC\' jo\ls! y elljo;\"('tl in the regulation and control of the

use of wafl'r in their re!-'lledh'C' Stlltes; '" '" ..

Yct timc and aO"nin sen,'.I"al of t.lH:~ SC saInC witness!?,s wer~ asked by
mC'-mb:~rs of tht'. c.~ llmjtt(.c, espeeiully two of the. dist. illgul!-:iheu Oon-

g" ressmC'.n fl"~m t.his State,,:\ll'. Aspi1lall nnd .Mr. C~ I(' no,,"et..h. \\' heth~l'

t. hc\' could O" I\"e the COlnnllt.tec a slIlgle example. of a pendlllg ease 11\

which " rnli~gs" of tIH'. Depflrtment, of ,Tnst.iee (II" the. posit,io.lIs which

it ha(l asserted hfld d~ prin..-d anyone of property Without ~ l1st com-

pensation. And the flnswer in more than fl dor.el.1 such ~nst.allce.s,

w-ithout exception to t.he contrary, was that the wlt.ness did not 111

fact. k !lOW of flll)" sHeh C~lse,

I am kC'enlv : 1\'\':11'('. that. t.hcl'e : Ul? ('ont,J'()Ver~ie8. ' Vhile we live in

this world. ( doll' t. StlppO~C that anyone will e\'er invent. l.~ way to

avoi{ l contrm'C'l':-:ic-s. 1 "': IS impl'(':-:~ctl during- t.hC' recent \' 1~ 1t. O! 1\[1'.

I\:hl'lIshchcr wit.h the f;ld that, COllt royp,rsies are one of t.he lUXUries of

our W:1)" of lif{~. One of 0111' most priC'eless hel'it.flgcs is our fre.c~ Oln

to disafTI'P-c. The.re would !lOt. Le sueh n p:l'cat body of court dccIslOns

in the Deld of wat!'l' law if indivjdnals did not hflve controversies be-

twcen themsel\"r.s. or in'di,' idunls with t.heir Stflte governments, or

Illullicipalit,it's \,' it,h their States, And so fort.h. .

l\lult.i- purposc de\"cloP.ll! ellt of Ollr wal or reso~Il'('es .by Its very ~at.ure

lJl,' ol\"t.~s seriOUS compctltlOH LetwC'en the vnJ"I<:ms .mterest.s aflected.

For limited illllstr;lt ion, lIood eontrnl and Ilil\"lgatlOnaI factors may

be t.he functional nntithesis of irl'ignt.ioll or power factors, and, de-

PClI,
l,'

nO" on O"coO"I' flIJh\.. irl'it~ nti(}lI. and IJower develpomfmt may t.he,m-
u" "" 0' " '. 

1 t1. I b I
selves 1>0 in conflict.. These fUllct.lOll< l eon lcts are t 1e rcc( mg

rrrollllus of lerr:!1 cmlilicts, But I 5ll""" ot t.hat it is a mistake to keep
rho glaro of ~ spotlight focused nl~'~ys 011 th.e idea. of COI! flict. I

submit that, we will get nhead much hette.I' If \~e Cfln orIent our

thinl{ ing- to emphflsize the vel")' substantial areas uf ngreement and the

possibilities ?f CO~ pcl':lti?n. . . .

III t.llne , nt.h tIllS t.hes, s, I should IlkI' to nSSOCl:!te myself w, th the

remarks of t.he dist.inguishe( l gelltlemnll from Colorado! Congrc.';.~mfln

Aspinall, who said at the opening of the recent commIttee hearmgs:

Tbe problem is too complex to be settled In flny such summnry fashion as

saying no more, on the one hand, than " States rights" or, on the othe~, "suprema.,

Henrlnge on " Federal-State Relations In tbc Field of Water Rights", before tbe Sub-

ornmlttee on Irrlj;'fltion and Reclamation ot the Committee on Interior and Insular Atr&lrs,

Housc ot Representatlves, S6tb Cong., 1st sess. Government Printing Otlice. 1D~ 9.

ey ~ lnuse of the Constitution." N'eithpr o! these settles any questlon~. bow-
c\"er attractive it may be fiS a rallying cry.

4

Not.withst:l1ldin~ I~ f\tllr:d ditfCl:cnces in points of view, I ","auld hope
that flll m,ay r('~'o:rl1lze as an ultlll1,atC go:-t1 the establishment of pro-
grams wJll~h will look to tIle uest mtel'C'sts of the Nfltion as a whole,
whic.h will give recog-nition to tho legit.imate interests of the Stntes
and tho peoph',. din.".t]y alred.ed by "': ltCI' development., and which
lIkeWIse rpeoglllZ0 the proper nl1d nccessary concerns of the Nat.ional
Government.

I have no dilIil:ully in :lcccptinl!~ without. substantial illlllmument.; t
great. deal of ", hat. lilY brothel' Chilson h:!5 h:ld to H:lY [ 0 you. Ire
has: for C'.x:~mp~f', made passl1lg' ~'('-f~\I'~IlCCS to eertain provisions of the
U.S. Const.ltlltlOn,. such : lS th~ ) lHllclaI power lindeI' :lrticlc III,!; the
supremacy clause III <\ rtl::lo \', 1,'; the propcrty clause in nrt.iclc IV/
and t.ho cOInmt.'r~e cl;u~se III art.Jcle 1, 8 ~

Iy o\\'n rClll:,u'ks will soon nar-

row dow11 to it dlsellsslon of SOIl1(' of t.he Jllflttel'S most directly r('] al('d
to t he property da\lse. But. I wish first to sUllIlllarizc some thmwhts
about t.ile COIlIlIl,cree po~\'el' as to which I think We flre in comITlet.e
ag- n-'l'men.t lIot\\' It.hstalHllllg sOllie of thc less t.han objetti\"e discussions
wo ~OlllPt line.;;; hear.

l:']"om th('. :-,r.:Illdpoillt of gon~l"l,\I11t'.lItal 7.iO/ l'CJ'. the intcrest of the
Unl/ cd Stales III the llow of :lll;\\'I~ nbIc st.ream Ol. j' TiJl: lIl's ill the t'OIll-

nw,rec C!:lIlSl'.. ; I,'hitt. clnu~e spe:l ks ill tcrllls of gon~r~ llll' l\tal power, llOt.
of I! ropcl'ty. ] hel'c Illay Lc. Vl'stcu PT'OPCl't,y il1t(,I,(-'~ t~ in the use of
llanga,h]~ watel', but. those int'erE-sh ::Ire lleld. alld tiince 17SU ha\"e been
hel(~, sU~.lect t.o t.he exel'c-ise of the comlllerce power. C()ngl"l''''~ Ill;1\.

by 1I13Ct.101.' allow. the powel' to remain c1ol'lI1:mt. or it may e,x(~ n.'i.~
the power III a \' al' lety of ways to le55 than its fllll'~xt('nt. ]~ lIt. it C:1I1-

not, snrren.del' t.he power itself. If it. cxpI'e~sly d!'c.ides to exC'reisc the
w\\"(>r to ltS f(ll~ e~ t ~xtellt all ~( Jll1petill,!! illtel'ests are dbpl;lccd amI
t\'e flow of the l'lVer lH appropl'lilted for the deelared pllblic plll'pooe.'

N.o ~ 1.'Lttcr how Bolemnl.y one COllgJ:C',sS may decla!'c n. pelic)" ag:l.inst the
C'XC! C,lS0 of t.he power, It, canllOt. bInd a fllt.ure Cnllcrrb:':i to the s:\Il1e

l'.I~ JOII. ] t. ~all] lot C\'ell hind it:icl f ;lg;1 illst. COllt 1";11"yOact ion ill the 1l!..'XL
tJ ~ nlll\l.tf':;. Oil ~ he other hand. fo!' so long- as it, cioe:-; !lOt. ~h: lJl! re its
mlll~l el~:her ptll'tlcularl~' or g-c! lerally, .it. :an- I)l'O,. jdc COlllpeJls:lti('~ l for
tho lIIfl tnp-CIllC'Ilt. <;f f)l' l\"ate I"lp: hts eXlstlllg' Ullcll.'l' St.:ltc law. Thi~ is
the result. reached III t.he Gcdat:ll., lO Niaga.J'((,-J.llona:wk 11 and ot.her such
ca~f':-:;, :\,Ilc1I1l11St. be flcccJ>t.ed as the Jaw, '

P;L", SIIl.~ rc1"crene{>. W[lS made ill tl~c pl'evious pnper to the ':\' ast" ex-

w-nt. of t.he commerce powcr cxtcntllllg to any 8t.ream which mi!!ht be
Ihld., p. 21. ,-
Art. Ill, tiel'. 2: hThf' judicIa] Power ~ hnll f'xtenrl to DIl elL d

i'l~~J.~~ ~~Elt~h
t~~~(

lt:OI~
I~~~ t:l\ il~~lir ~{

l~ 

t;~~~ t~. ;
ut. I ~l~. Ut~ I~~

n~~~ g}::~~ 1: T;'~~h~{ h~~~ liltt!i
II !\ r ~ 

n I oIr.t.~. ~
o..Contrr:\f'rflh'" het\V~(' n two or nlorr' Stllt('Q: .. .. ","

h.,', ht;. Vn'~ d(
l"l, Cnlplrl p,lr.l. Till!'! Lon~tltlltlon, nnd thl' L:\w~ of thf' Unlt('d Slntl'R wh\("b

C In IlrSllance thereot. nnd 1111 Tre tI d hI h

nWf',~~l~t~t~ tc ~fh~ Jl" h~ bl.~~~~" ~h~~~~;~~
I~:

T~7~ s~li~;2~cf~~~~! tl/ e L.,\hl~ l; ~
lIen~,~ g~. j ~~~g;~

t\l the Lontrary nntwithstnndlnl!"" - 
on or n" lJ 0 nny State

r~:~alt~J: ~~:~~~~' ~~51~r~ f.1~ n';

f~:"
ie~~f:;~~h~h7f~r~ft~~r~~e~

t~~ r

d~~
g~:rr; ~~to~~~~~ nt~'

an:o~~\~ e -:~('~:r.ui' S~~~ e:: .[!

h~.!2'ongress shall hnve PowerJ " to regulate Commerce" . '"

lInit('11 8Irrl[ II" T' r/n.' 011" Po'w~ 00 3" 0 U S 22
DU: bllr.Oo,. 229 U, S.! l3 ( H113). 

r ., ~ .. 2 ( 19:56); Un{tedState. v. Chandl('r-

u
fTrl1ted StateI' v. GerlaCh. Live Stf!ck Co., 339 U. S. 72:5 ( 1950).
Fcdcra~ Power Cornm{" 10,. v. N. agara .Mohawk P01Dcr Corp., 841 U. S. 239 (1954),
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II finite'd Strrtc& v. .4.ppalacr.;an Electric Power Co., 311 U. S. ~ 7j ( 1940).

u:ll1U.~. nttl. 1.0j. 
OdbtU' d

11 Computed from tnblNI tn " Yn,.cntory Rl"llort on ReliT Proru"rtv woe y he n te

Stotl''''' ilK of Jlln~ 30, 1!l5S, Tlr{>p~ red bv r.enl!rnl Scrvlcl'R Ailminlstrntlon. Exnct per-

llt~;~ l.'1 : 12. 2 Inflf~nd of " one. thlrd" 119 io ted~ rnJlY ownc-u IlInd in these 11 Stntc~. But

ihlll l!ll nn nVl" rn!:p from n low of 0.7 pl"rCf'nt 11'1 Knnsn'l tc. n hll!:h ot 86.2 percent In ~ evlldn.

In T~xnll the rll~rcl' ntn.t:'c Is 1. 6. bllt nil of thnt Is " lIc~ lIlrcd" lond. nl)t " pubH(! domnln."

It I"honlrl 011'0 he notl'e1 Ihot Bo- C"olll'd " trn!'lt proJll'!rtleB' ( lncludlng many 1041&'0 reserva.

t! on.. hl'M In " tl'lll't" 1l111hlfl) lire not ' ndud",d tn nnY' ot thf'l'le stntlsttclI. ' .
II r-.-.lrnrl " Illr,' r ("" lIl11j~,,( nll V. Oregon, 3.(fI U. S. 43li { lOl'iI'iL

pr?blem would go away, Nor do I understand those who Heem to
t.lllllk t.hat the ]) epart.lllellt of .r1lst.iee e.111 do othe.' thalI follo\l' and

support what it. believes to be the hw. The only real questiolls are

what. should be and t.hen C: lII bc done flbout it, if illlythin, r.

So, ", i~.h~Hlt the (.lccisioll itself being at any f:l1ilt in leg-a' principle,
III I~ l'y OpllliOll, I dunk it 1lI:\)' fairly be said t hilt some of t.he inferences
wh l~', h , 1ll:-ty be dra WIl out of t.he C: 1SC 11: 1\'0 gin~Tl rise to slIhstnJlt ial
allxlCtl(;S a.lJOIH. the secu,l'it.y of W(\ stC'1'1l \\': ltcr rights whero so milch
of the a\' ad: lble ", ateI' I'lSCS 011 01' flows across thc resen'cd l:1nds of
the fIlii/(>d 5I:1((' s, . Note this: In t.he case of aliccns('C', tlle Po\\"er Act
Fe<ll1ll'~'G t.be pl'ot.ectlon of vested rights, But. ",hat, if the Gnve.l'JIJlJent

clf Ill. the '~":Ir or di:;lalIl. flIt.lIre decides to ~l;\' elo)l and use these
ell f'1 H ~Olll C~:-; on It~ 0\\'11 I'C"SClTCd l; l1Hls? 1 hat. ] 5 the ha \Int IIlCY

question. . Thi5 is n. s\\" ord of D:unocles which some hn.\"c considered
to be lWllglJlg f)\"Cl' their he:Hls,

The solllt.ion of t.he. problem is not simple, Se\' eral different. kinds
of hills have appeared in rCCCllL sl~ssiol1s of t.he COllp:ress on this ilnd
rcl_~lt~~lll. lflttcr:-;, As to mallY. of s~lch bills I will ma, ke:.1 few ~ elH~ r;Ll
Ob~CI \ : It.lOIlS la.ter, nll~. at. t.h~s pOlll~ I refer' to nile };:1I1d of proposal HI

n?\\: ll~Hlcr S~ I'lOI1S (' onsldpl':lt.lOll wJlIch I think \ I'Oldd lilY to rest the
ftTL"\lct.:es wllleh haye been : lttl'ilmtcd to t.lw Pelton case ~whlle fit the

same tUllE'. r('a~ollably protecting legitimate Fedcral interC"sts and \' ital
Federal programs. .!\[ r, Chilsoll I' cfcl'I'ed to t.his as a proposal of the
pcpartlllent. of t.he Illteriol' :l1ld, indeed, he should know because he
l~ the \"cl'y S. lIlh\ H<ltfiela Chilson who~ ns Act.ing SeC'.l'etary of Interior
Sl~~

ll..,(':

d the. le.U~~l's whie-It SllhlHi~tecl t! lis proposal to Congress in ~ IayID, IS, J tlllSt. It. may 1I0t. be C'ntll'ely ll'l' ele\'ant for me to add th:1t t.his
prnpos:lI. :IS 1"1wll stdJlllitt(ld was : lct. Il:l11y eompo.sed uy Elmer Bennet.t
and me III a COUl'se of persona] llll' rJing::; t~: xtC'-lldinCY tlnou!!h nllllost
3. year, . :Ml'. Bennett was t.hen Soli~ltor llnd is 1l0\tFndel" Secret:1ry
of Intel'lOl:. . I have seen t.he endorsement gi\'l~.ll to this proposal b)-'
YOUI' aSSOCiation, and, one of t.he many reasons I wonted to Come here
wnstot.hallk ~'f)11 for It. ,Sllbje~t. to cC2tain sal"ingcl: lllses which we do
no.t. h: t\'c t.~~c tlllle t.o tonslder, thl,S propos:ll ~\'o\lld pI'O\"ide, vcry silll ply,th, lt. t.bc \\ It.lHll'ilwal 01' re~ cr\':ltton of puhllc h.1H.ls ll('rctofol'e or hr~re-
aft:~~. e:::. taulJ:-;J\l~d shall n? t afrect nllY right to the use of water flcquired
pl,l1 snnnt. to SI: lte Inw eIther before or after t.he establishment. of sueh
wIt.hdrflwal 01' l'cservation.

et no one SI.lppose that such legislat.ion would not involye c-osts in
tellns OfsOll1e flllll1'e Fede1'al de\' etoplllellts, It would. It llli!!ht e\' en
mo'lke SOlf1e- po~::;dJlc Fedel':ll projecf~ fiscnlly infc':\ sibl(l, On "h: dnllce..
howc,' cr, I bellc\'~_ th~lt..t.his partic.l1hlI' proposal is one which deserves
the pron~pt cOllsl( ler:tt. lOn of the Congress a5 a po~sjb] e menns of
encouragmg State, local, and privute develoPlllcnt of our \\" est~ rn
wa.ter resources.

J tU!'~ m)' ntteptio,n now for ~he remfiinin~ ] ninutes t.o the r:lther
oxt.e.nSl\ 8 ( hSClls.slon III t.he prevJOus paper of the q\1e~ tion l'elate(l to

l~ '
fhl!'! n-l,' r!': to f1 proJ . I 1chalrwen of till' Sc'nntc 1:~~'

1

H~J~~u~

o~ ] I~
t/;!! I of ih~ S('cr~ttlry of tIle Jnt!:'rlol' to the

9::;~. The I' uhmlli!<lon or thl . 
m n3 un nterJor , lnd rllfllllar .-\trnll'." In ! l1:1Y

Justice. Interior. nnd A.C'rlCl~ t~I~~
PO:~~ ht~~ t~~

r~~~

C~

V~~C'CRf rlthet D('p'
jrtment>l

nt Df'tcnse.
po~nl III attllched liS annex A { amltt{>d In this reprint or\ 1 \

I {,' " ~ Ie text at that pro-
blllN now

relldlnl: In Congr S ' 51 II . _ ' 
r. , or nn" nrillrp:-'!I1. C('rttlln

been lari:"(' Y pnttt"rlled Upo:
s~

he P~OP~ IIQI'~ e~~ fo7De~ nd ,\,,,~verQ:

dlnefltll'_11 Rouse b1l1"_ have
able to tb(' t-xtent of nil rt d . 

cse elltlc.ll bills Ilre nbjt'ctloll'
proposlll; nnd It bile beeQ

e

IIt~gg:?; lRre~~~~~ d~d ~b~t \ U~ h\ l~~7:~~"~ e Idel~bt: l[D.Y 1059

1nnn.r. nnvi,!!flblC'., anel to 1l01l11ilvig-ahle trihutaric:>...c;; t.ho flow of ,,:"hicl.l may

nH'ed nnvi"":-tl ion. This is, of collrse, all epitornc of t.he holdmg' III t.he

fn.molls
N;;;',) Niver C:fl50

1:1 ill } 940. I flgn~e wit.h m.y lH"other Chilson

that, \\"0 probably :lrcn\t, goil1~ t.o have any chlln~('; in tl~c commerce

clause iu th" forrHerahlo fut.ure, And I would also [,e elll" ous to know

l\.hat harm this hns llone in our 170 years of constit.utional history.
I do lIot read t.he. New Rh'er case as pOl'mitt.illg absul'dities, In t.he

very' same opinion I lind this: 13

The IJistrid court is quite rij:!;ht In !- 1:J.yinA: tllPre : lr(> oll\"iou~ lilJlit~ to I'l.uc:h

imJlroH~lllellt~ :IS nffl' ctin.c; nl1\"ij.:flhility, Tlwse Illllitg nrl" ne{'es~;n.rily a matter

ot t] C',[:"rC'('. Thf're IIIl1st bl" II balnnce b(' lw('('n roost nnd nred at 11 time when the

ImprovemC'nt would be useful.

In all the talk abollt. it, ha\'e you 0.\' 0.1' heal"! t.hat before.' It:H t.here,

Do('~ that. sOIllHl to yon likc' ft, disposition towa.1"l~ il'l'('~I)Qnsl}) ilit.y?

Hut. I sul' lllit. t"" t. alto;:rether too mueh of the difficulty \l'll/eh has

confolllHled disl:llssiolls of t.he gCllcl',ll subject has rrsulted from a f~ll-

ure t.o dist.inguish het.ween COllcepts of go\' ernmental power- which

men ns control- on t.he one hand, find concepts of pl'?pel'ty, on t he ot.h~r

hand. The. t.\\'o ideas ha\' e" way of ~efting all mIxed up t.oget.her In

the S:lIllC'. sentence.

ate1" rig-hts are pl' Opcl-t.y ri~hts if t.hey are water rights fit. all. No

thol1!!ht. fllllaw\,p,r could have fl clifl'el'ent opinion. To hc:tr and l'e~ld

somc" of t.he disc'ussions howe\'t~r-: lnd r do not now refer to the (h5-

cltssion hy my hrotlwl' Chilson bp..cullse I l{JIOW he knows .bettm:- ono

01l"! suppose that the United States has no propert.v l'Ights m the

use of water, In thIS \"Iew, by :;;ome strang-e pe,dOl' m:lllCe of metfl.-

phy~ i('s. ~ clllnllt.ics or l'al.iollalizatlon, everybody elso has pl'opeli.y
ri~hts bl. t the United i'tntes has lIone, .

The fact.. is Ihal ,,' hile Ihe United Slates has a. hnndle of constitu-

tional 1'0"- 0.''5 il. also has a big bnuclle of propert.y ,r!ghts, ~ h! s fact

prc~(>.nts p-rcflt OppOltllllit.it~ s as well aR respl)nsllllhtIe~, bnt. It IS also

at. the root of some. of t.he problems, The 17 re.elamatlOn States eon-

t.ain 61 percent of the entire area of t.J, e. first 48 States, and 111 th?sa

17 Slates nearly one-thinl of the. land is federally ol".l1e.d." The s' l;-
nificflllcr. of this ngnre is (',mphnsizcd when I add that. In Texas thcr~ IS

no ;' pnhlie l: lllCL': as clist. in,!!l1ished from '~: 1c<1uil' e~ In;nd,'' bl?longl1lg
to I'lw Unilecl State~. M\1eh of the pnbl, e dOl1la111 , Ill the, We.st" rIl

St.afes has been set aside hy conCT"C'ssionnl or execut.]ve actIOn down

throllgh Onf history for yal"ious pl-csent,or anticipated fut.ure 9overn-
mcnt use, and t.he legn 1 effect. of such wlt.hdrawa.ls or res?r.v~tlOns has

been to remo\' e sllc:h lnnds f,'om priynte ent.ry or ncqUlsltlon under

the. \":1 riOll::; "'public lillHr' law:>l, ,

This is the h:lr: J. gr'01lJlfl on which t.he mueh dlscnssed Pelton Dam

case
1:1

rC'sts. A dig-est of it W'ns p:iven i],l ~Ir. Chilso~I' S pa.per and I

wiJJ not. repeat. I hnvc no hesitancy S:lYJIlg thnt I thmk t.h~ case was

eonect.lv decided, nnt that is beside. the point, The dec, slOl1 stands

as a fact of life, ' Va don' t. solve anyt.hing by just WIshing t.hat t.ha
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tho so. callcu oWI1~ r5hip of nnappropriated water. In thi~ ~hort space,

prm.:i~ ion of 5talcIIlcnt mu~t. be sacrificed ~,o brml.(~ generalIties. I d01!' t

think it is a queHtion which can bc outlsfact<,ll'lly or accurat.ely d,s-

cussed unti \ it is related to the facts of particular cases. But even

so-wilh this warning and for today' s purposes only- I will under-

take a little of it.
It is not. surprising to me that my brot.her Chilson takes the vie'~s

which he has expressed. They a.re the natural consequence of hIS

Colorado origins llnll practice. But as I understand thC1~, they repre-

sent. the minorit.y view of the reclamation States by their own co~ rt

decisions. As I am Slll'~ many of you already know there are 17 bodies

of wa.tcl' la.w- not one- in the 17 l' cd:llllntion Slates. But, ,....ith some

variations, there are two primar~, historic thcori~s as to the ~ource

of tit.le to the nse of wat.er aC1Jlllred by ap'proprlUtors, One IS t.he

so-called Colorado doctrine which Mr, Chllson has advanced, The

othel" is the so- called California doctrine, which text writers have

classified::ls t.he majority, historic, and correct view. I .would like to

claim credit for the inwntion of t.he California doetnne, ~ cause ,I

think it is basically and logically eOlTeet. But t.he fact. 15 that It

existed::ls a result of State court dcci~ions se\" eral decades be.fore I \~ns

horn. It eertainlv WflS not fln inventinn of the Department of ,fustlce.

Under t.he Cali'fornia doct.rinC', the right ncquired by prior approp-

pri::lt. ion on the public domain is cOll.si~lercd to be founded on a want
from the V.S, GOI' el'lllllent as t.he orrglllal, sole owuer of the, land and

Vllter. This is t.he onlr doctrinp, which c~ n .poss~bly e~l)lam tl!e ? o-

fl. xi:.; ten\.e of riparian rlp:hts and npproprmtIve. rIghts In a .ma] orIty
of the ''' estern Stnt(l:s. This doctrine does not. Ig-nore the eXistence of

the acts of lSGG," ISiO," and ISH," to which ;llr, Chilson hns refclTed,

Rnt.her it recoglllzPs t.}lf'm for what t.hey nre: Ads of. Congress, an.d

thus Federall:;-w. True, appropriative rights :1re oht:uned under thIS

doctrine " in the mnnner provided by" local law ltnd custom, but .the

rip;hts themselves-that is the title- are do.raigned from the Vmted

States, ,
The Co~orndo doctrine, on t.he othC'r hand~ nrgues that In some way,

the titl€'-. to the use of water was surrendered by the General Govern-

ment. to the re" pedil'e Western States, " nel that at least from then on

t.itle to the lIse of ", ateI' is derai!!11ed from the St.ate, and not the

l..Tniterl States. It is ~ ol1l('timcs s:~id that t.his transfer from the Na-

tional Government to the States was accomplished as an .incident of

st.:ltehooel, This stems from the idea t.hat States are ad' U1tted on an

eqnn[ lootiIlO','.'2D Hilt that. :1rlTlrment does not hold wflter- if I muy

use a pl1n- b; eallse t.hnt is not ~. h:1t " equal foot.ing" me-ans, as shown

bv numr.rOllS decided cnses.:
n

Another art,!lllnent proceeds on tlH~ t.heory thflt the transfer of

owner:"hip resulted from some kind of cont.r~dll?l conseql1~n.ce of the

congressionnl ncceptnnce of the St.ate const.lt.ut~ons co~ taInmg ~ome

reference to water, But if thnt is sound, how ( lid t.he tlt.le pass Ill, at

least 1:3 of t.he 17 reclamat.ion States, which eit.her had no constlt.utlOn

IT ..'oct of .Tuly ~ G. IF:GG. 14 ~ tat. 2~:l. "ep 4:1 V.S. C. 601, D.Dd nlso 30 U.S. C. 51,
1.!J .' od of .Tuly 9. 1870. 16 Rtnt. 218. !If'e 4:\ V. S. C. ( lt11.
l- Thp De~l'rt Land Ad of Mar. 3, 11'77, 19 ~ tnt. :\77. 43 D. S. C. :\ 21.

Th~ l'xprPlllllon doe'! not Rppenr In the Conlltltntlon ttlll'lf, nrt. IV, Rf!C'. 8, clnuse 1;

but I,. tr('Q,ul' ntl,y used In court declsloDs nod acts of Congress relating to the admission

of ~aate8.
t'I Rj:., PnUcd 8ultc! v. TC7as, 339 U.S. 107 ( 10M.)

yet in existence or had a const.it.ution t.hat mado no pertinent mention
of water when Congress nctcd with respect t.o t.heir admission 122 . And

how could it even bo true tOllay in ahout half of the 17 redamat.ion
Staws whose constitutions still contain no pertiuent reference to the

sutject !
The next eontent.ion is that. this transfer of title took place some-

how as a reslllt of t.he Desert Land ,\ ct," I ha I'e a!I'eady commented
011 the. D{\:"l'l't Laud Act in re~pect. to t.he Cnlifol'ni~ doctrine. nut
how COli " I the Deselt. Land Act ha,' e aecolllpli, herlthis at all in those
of the ] 7 I'rc/alllation StutC's to wllich tlJ(~ DC'srrt. Land .Act has ncn:>r

rxtl."Hdrd? :14

I wOlllrl os1\: llC'xt. how, uIldeI' :l1lV of the fOI'C!O'oincr nl'011n1C'nts, the

throry of St: lte o\\TC'l"ship, explieit. in the Colo; acloM(loctrine, ('an be
rC'cOlll.~ilf'ct wit h nllmCr()\IS Supreme Conrt drt'isiom; in t.his field? I

g-l"eC that tllC question was not (lecidecl in Nebraska v. Tryomil1g~"J5
or

11\ tho h: rw.hoe case..;; 
2.. bst year. That simply mefl.IlS that it was not

in those cnses decided either way, Bnt. what. abont the so-called reser-

cat.ion cases! 
27 If t,he title has passed to the State how can the United

States rose.no. it. for the nse of anybody"
Finally, ",hy, if t.he title is ah'eady in t.he State, is .Federal legoisla-

t.lon HOW sought.? Certainly Congre~c:.s has no po\,"cr t.o act with re-

spect to propert.y, the title to whioh has alreadv \"Osted in the Stnt.e,

It sC'ems to me that this series of questions exposes the fa.llacy of
the so- callc<l Colorado doctriIlE", and shows the log-ical neccssity of
t.hinkin~ in terms of t.he hist.oric California doctrilie if we a.re to ar-

rivr at nny rrrrli::;tic conclusions.
This does not at. all mean that Stntes " ro incapable of Jep;islatingo

wlthm t.hClr own proper spheres. I clOllbt that. the rrrt.ionnle of these
relat.ionships has ever heen better summurized th:1n it. was by t.hese
wOl'ds in the lR99 opinion of the Slipl'eme COlllt in the Rio (} 7'a71de
case: 

28

A\th' HI~ h this power of chan;:rillg" the C( jrnmon law rule as to gtreflm~ wit bin
its dominion undoubtedly hploll~~ to each ~ t:1tp, yet two Iimitfltioll~ mllst be
n.~('O~'l1i7.(,ll: First, that in the absence of !;} leciflc authority from Con~'Tess a

Th.-, CXt"' ptlnnl< nre:

T'(',\::JI': Th(' Tf-:'C:l." ~ltll.'ltlon dtrr('rs from : 111 othl!r StfltP!l bec.'lll!' e of ItEI Imm(>dlntely
prIor llHkllf>lH!(. nce and lt~ retention of " 1111 the vacant nnd unllpproprlntf'd lnnrl.'! Ivlng'

hhln Ir'! 11nLlt~. . .. ..... Th~ United States ncver oWDcd IlIlY " public lnnd,'" all dlstlll-
J:' lll<:h"<1 trnnl " IH'()nlrl'd I:1.nd," [ n Tc~nl<.

I {l:1ho : TJIo~ 1<1: 111" (> on<:tltlltlon or Isc:n. nrt. T. !,: pc. 14. Rnd art. XV. ~.,ntnlnpd pxtcDj; h'"e
pro. I'-lons n' Inl" 11 to w:ltf' r. Irl:lho wn!'l :l.rlmltted b'l" the l\ct ot Jul'l" 3 IS90 whIch " ac.

ptell. Tallf;"{ 1 : 1n( 1 ("" II11rmed" thl!' con!ltltlltlon.' .,.

I.,' mill::": Th,.. 'Wynm! ol:: ~nn~ tltlltlon of 1S.C:!l. nrt. T. ~,..('. : n, nnd Art. VTTT. contfllnl'd
l' xt,..n,;! n-' pro,. l" I,. n!:: T" lrlt('rl to wntl'l'. W.... omln(!' wn!l n( lmlttcd bv the net of Julv 11 1S!)O
whlell ",'("(''' rtl' tJ. mtifil'" I1n(l Cf>11tirmE'''.' HI!" ("(Jnstltutlml.' . . ,

f'"W :'> f,' xk,,: Th.' ;: 11\1nrjllll ] l,~ r" l!'l ] 1''' 1' dl'.'lr. Thl' Kew 7'or(> l(t~ o c,\ n<:t[ tllt\"fl of .Tnn. 21,
1911. nrt. X\'I. 11'>...! arl"1. Intl'r :l.lln. Ihnt 111(> " l1f1:lppr" Jlrl., tp<l wnt€-r" h" Jnn::"l'd .. to the
1)1111l1c .. .. .." !- 11hj,',~ t to nPI'Toprl.lt!on " In nccorrl. 1n('~ with t11l' In\\"!'' "r the $: rnt...." Th.1t
II': not, of (" onT!'I'. l'() lIh'":1]r'nt to :lny rlN' I:1rntlon or Stntf' own(>r!'hlp. nnd In no !"(' n!"c tantR-

mount to :l. I:"rllT\t rr" m thl' Unit...,,! Stnt('!<. Thho. wa!l follow('d h\' thl' e{ln): r('~"lonRl .T. Res.
of AnI:". 21, Ifltl. :l7 ~ tnt. ::\9. wlll(>h TCQ1Lircd certnln nmpndmcnt'! to thl' New : o.fexlco

1\ T1!ltltlltl( l!l. Imt thl' nTlwTlrlml' nt'! <'l111 nnt InvoIvp : l. n'l" thlol:" on tlll'l ~ l1hj('r:'t of wntN'.
Followlnl! thf' :Hlopllon (, f 8ueh nmendment!'l the President proclnlmpd the admlF~loD on
Tun. fl. T!l1~. : n ~tnt. 17~:\.

fnntnol"!" HI nnd :10. .
f, TIlf' Illtll:1tlon cnnnot. of COl1r~ p. he flrp~l'nt In Texa!l b(> call!'le Te:'l:nA WlI!l npVf'r n " pllblle1,~ I"l, I" ~ tn' l'. 1I!'l nre\' loll!o'l.v n..t....1. nut the DCSl'rt Lnnd .\ ct was ne....er extended to Kanans,

Xt'hr""~:1. ;-''"('\\" :\ fl' xl...<'. Ilnd O~ lnh,)mll..
lI : 1:?:i tJ. K ~ S!l (] fH!i),

FOllr (' n" l'll. : 157 U~. ~ 75. , Tune 2::\. 19:iR: The T'.( lnhfH' Trrif]fltion n{lltrld find th~
trr! f" o/. Cfl1i/ fJrl1! rr \.. ",('" nrnc~.rn. pt fll.: Thf!.Marlcra Trrionfion njl/tr,ct and fhr Rtntc 01

lr' onll" v. .'~ ff"'"l'r. ('f nl.: The . lfn(f(' rfl lrrz171'11101l Dllltrlct v. A. lbrmico.' and The Sonta
lnrh"'rfl r"'lnt,/ lVfllrr .-1171'''(' 1/ '.. Rn1nmn, (' t al.

or. F.'l:nml'lf': r...rfrrnl T'fJ1rl" T nornmI,IIl/ ifln ..... ()TCI70n, : 149 H.S. 4::\;"; ( lA:"i:'i).
nitrd Sfntcfl v. Rio Orn,,"" '''riqrrtion COlllpa, IJI. 174 U.~. G9fl (1809).
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Stnte cnnnot by itJ.c IpJ;::islfttlon df!Rtro;y tIle rlJ:;ht ot the United Stntes, as the

owneI' of luuds l.lOnkrill~ Oil a stl-e:lm, to the continued flow of it.OJ wuU>rs; so

fur lit least as lIlUY be Deces~ary [ or the ben('ficiul nses or the GovenUllent

Ilroperty:'

The " Second" I>oint relates to the navin'at,ion servitude not here

apposite.
Some of thc lcg-isbtivc proposals ha.vc heen dcvised in terms of

reqllirinl! the UlIited States and itH onieers to sllbmit. to St.ate law not

only in the nCf}uisition of any necessary water I' i4rhts for all Fedcral

pl'ojeds hut f11so in t lie {\(llllrllistl"f1t.i01I~ nllU oper:~ ion of tIle projects
thC'IIl~('- I\"t\s. ITel"e is where we I!"P-t, all IlIixl'd up- as I said hcfore-

b,~t.' n'('n t-Iw (, OIlCl'pt. of ,!! o\"el"llllll~lltfll power, nn the one hand, nlld

pJ"~ p(,J't..Y, 011 thc.oj 1\C'l" hall~1. From the standpoint of propeli,y rig-hts,

wIllIe allYo~1C mIght. quest.lon the prudenp-o of it" I doubt t.hat ftnyone

Ol~ld l]lwstwn the power of Con~ r('ss to give, awn)' propert.y. I think

It , s also competent for COnl!l"." to say to Federal omcers t.hat. they
shall cOllfol'm to State law us fur as they can wit.hout defeat.inrr t.he

Fede)'al purpose in the acquIsition of water rig:hts. ~

But. the rub (: omC:-i whell St.ate Llw e.ithcr do('s not make adequate
proyi~ioll for the ]1r'Clls of a p:\ lt.icubl" Frdcl'al project. or program or

whell it lll:Ikr,~ pl.o,. i~ ion int'ompnt,ihle wit,h t.he aecOIllpJishJII<'.llt. of the

Fedel':ll pllrpose. Tho 11ltel'ior Ilepal'tmellt. itse.1f has pointed 01lt., in

its reports on some of t.he pellclin.:.r bills, that. some, State laws do.not

Yen rN.'og-nizc some of its own prog-l'allls a.s uell(>,ficial purposes. . And

lf this is true of t.hc Intcrit)r Department, it. is a fortiori t.rue of man)'

pro!!,l':lll1s aclministerecl by other dep:ntmellts, I t.hink t.hat my

brother Chilson misses t.he mark w'hen he. argiles t.hat t.here should

not be two bodies of so- c.dlecl wflter law- onc Federal and one State.

No olle that I know of proposes that there Hhollld be. any I! enel':ll hody
of Fecleral W:lter la'\', The fad is t. h:lt there am 17 bodies of State

water law in the reclalllfltioll States. " Then CongT{~SS allthorizes and

direds: 1 Fedpl':ll tlepnrt1l1(>llt or oflicer to constl' lH.'t. flnd opel'ate fl proj-
oct 01' con<llH.:t, a pl.ogTnm within its own sphere of deleg:;ltccl powrr'S,

the Const.it.ution does not. permit. a const.rllet.ion which subjects t.hat.

direction to the choice of consent 01' veto by any St.ate or State omeial.

And t.hat hllS been the. organic In.w !; ince at least. 17R0. Never has this

been mOl.e succinctly f;tnted t.han in the 10~ 1 dec.ision ot Arizn1Hl. v.

Califo7'nia, in 283 D,S,," where the Court said: " The Unit.ed States

mny perf0l1n jt~ fnnctions. wit.hout. confol' Tllill,!! to the police r€'~nl[t-

tions of a St<ltC." On any is:::.nc of control, whether it ne wate-r re-

sources dcn~lopmellt. or the COllstnldioll nnd operation of n post office,

or flnythin.!! p,lse wit.hill the sphere of dele,!!:lted powers, t.hat is t.he

law j and after 170 years we mfl'y jnst. :1S well get w:;ed t.o it. Recnuse

I don' t, t.hink we are. g- oin::r to c.h~ lIg-c it. Else, we would go back to

the .Art.icles of Confederation in plnCp. of t.he Const.itut.ion.

There. has been some very loose talk nhout the ~o-called delegoation
of t.he power of Con.!!ress to Sta.t.e lep;isbtures. The nrgument seems

to be baRed ~m some kind of an al!ency theory- t.hat. Conl!ress, as prin:
eipal, can give n sort. of power of attorney to the State leg-islat. ure as

its aW'nts, Now this may well be t.rue, in a manner of speaking, as to

Arizona v. Cali/ ornla, 283 U.S. 423, 4151 ( 1931).

the aCCJuisit.ion of private, t.hird party rights. And, in that sense, it

may be true of t.he ncts of 18aa 1870 and 1877,30 But who eyer heard
of an agent t.elling' his princiJ; n.1 wh'et.hcr or not he- t.he principal-
could or could not rl? t.hus ~nd so--and get away with it.

The .old Hutte e, l.'! Ih:ter Co, case," of 1905, has been cited as

autho!'lty for the pl'OpOSltlOll that Cong!'ess C: lll provide for the ap-
plIcatlOll. of ."local custo.IllS or rules? f miners" in dr.tcrmining :1 part
of t.he e!'lte!' l:! for the ( lIsl,osal of mllleral land. The COII!'t hel. 1 thot

C . I .'ol~gress ml,g: lt rlght.fully entrnst to the loc:lI lcg-islaturc the
I

rlcte~I~~ lIlatlOll of n~lIIor 1~ 1atteI'S respect.ing the d~ spo:;a~ of. these

land::;. Hut the pOll1t whIch seems al\\':1\"s to he nllsscn 111 the ref.
er~- nc('.s to this C: lse, js that the " minor l; laUers" thus ldft to dctcr~
mlllat.lOn by the cOlllent of State law and custom became Fedemlla",
by adopt. ion-:not. by delegat.ioll, The case is no authorit.y whateye;
for a contentIOn t.hat local custom 01' State law can be etTect.i,' e to

eont.rol t.he perform:~nce of the eonstitut. ion:llly authorized functions,
of t.he U I1Ited States , tself, '

Similarly, t.he !' ecent ease of United Statcs v, Sharpnack," 1958, 
I

has been CIted, That case had to do with the Assimilat.ive C!'imes
Act" which make State criminal stat.utes applicable within Federal

ncl:l.ves. But, hero agam, that act was sustained on the around that

It .w~s a " d.eliberate conti]~uing n~ opt~on" of State la: reg.ll"ding
Cl"lIII lIm,l ollcnse~. ': fhere IS nothmg H1 the case which sanctions

delegatIOn of legislatIve power, The ndoption of ce, tain State crimi-
nal laws snnply ma, le them a p:lrt. of the body of Fedaal law to be
enforced. hy Fedc'ral officials in ~he administ-r:1tion of Federal justice.
Thus, thIS case, too, has to do WIth t.he c.rcrci.se of Federalle<rislati,' e

power- not the de~eg:ltion or abdication of it. It is no authol'i~ y what-
e\'er fOl' a contentlOn ! hat St:lte laW,. flS ~ tnte law, can cont.ro), regu-
late, or yeto t he exerCise of the constltutlOnnlly authorized functions
of t.he United States. '

So,~n closing, I rettll'n to the quotatio~1 from
A}"
izon~ Y. CaHfm-nia,34

th:lt The Umted States may perform Its functIOns WIthout conform-

ng to t.he I~oliee .regulationH of a State," You Illay remember that
IS the citse lTl wlllch Al"l7.. on:l. songht to pre,.ent the construction of
Boulde,,' Dam on the ground th:~t the Secretary of t.he Interior had not

submItted t.he plans and spe~IIlcat.lOns to the State engineer for ap-
prova). I should .thmk It mIght be {'.nough, t.o this n.ndience, for me

t.o pomt out. that If t.he law were ( liH'crent- as I do not. think it. can

be-:-we would not today have the cO.l1lplc~ and highly beneficial

dmelopment of the lower Colorado Basrn. " e would not today have
the Cent.ral Valley development in California- if the recent],; O\'er-

ruled declslOn of t.he California Supreme Court were controiling in

30 In Ff'rlcral P01l'Jt'r Commisllion v. Orc!7on. : 149 U. S. 4:15, the Court empbnsl:ted that tbege
nct9 did not. oPl!rnr.e n!l n g'rnnt to the Stnte-, but were elt'ecth.e only " for purpfl~l's of

l~h.llte. nCfJlll~.I( lon. The pertlncnt Benteace9 are: -' The pllrpo!'e of the nets of IS6lJ find
It;70 \\ as ~ o\ ernmcntlll recognition nnd f;anctlon of pos!' essorl'" rlj::hts O~ publiC lnnd~
Ill!1'ertf'd und,' r local law8 nnd customs. Jcnll;~Oll v. Kirk 08 U. S 45::\ The Desert L d
Act

13\. et~
tl, for purpo!;'ea of prll'"nte acqulflltlon, soil nnd wnter rlihts.on publlc lands ~~ d

prov el thnt such water rll:::ht8 were to be neQulred In the manner provided by tbe law
of the Stnt~ of locutIon. California-OreOan Pvwer 00. \". Beaver Portland Cement Co 205
U. S. 142. !{~ e all<o, Ncbraflka \". Wlloml710, 325 U. S. 589, 611- 010:' .,

11 B. 4tt('; elf" Water 00. v. Baker 196 U S 119 (1905)
0355 U. S. 2Sfi ( 1058). ' . . .

IS U. S. C. 13 (1948).
283 U. S. 423, 4~ 1 ( 1931).
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I'

tlll'. hmnhop, Cl\ S('.S.:
I~ ' Ve \\' 01lhl not today h:t\. c the ColoJ'ado-Big

ThOlllpson Pl'ojcct. ill Colorado--:-if ~cllatc Document No. S0 and the
act. of Cong-rt'ss incorpol' u.t.inff it wcre not controlling. In fact we

might not Imve much of " reclamation (>rog;ram at all if St" te laws,
ns such, wcre mode to control the activities and functions of the
United States,

Th~ u.s. Supreme Court citation and cue nIllIlC8 are stlvrn In footnote 26. The Call.
fornln Supreme Conrt opinions are 47 Co.l. 2d G97, OS 1, 60~, 090; 30G R. 2d 824, 880. 894.'
B7G.
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