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STATEMENT OF THE CHAIRMAN

Marcuz 1960.

To the Members of the House Committee on Interior and Insular
Afairs: _
Subsequent to the hearings before the Irrigation and Reclamation
Subcommittee last July and Augnst on the numerous bills involv-
ing Tederal-State velations in the field of water rights, 1 asked our
committee counsel, Mr. T. Richard Witmer, to make a background
study of the problems involved iu this legisiation and to determine,
if possible, how far the Congress could go in providing for adminis-
tration by the States of our Natiou’s water resources without en-
dangering our national needs with respect to such resources. In
other words, it is clear that our problems arise principally because we
have a system of dual coutro! of the Nation's streams and I wanted

“to know if there was some way we could develop a reasouable accom-

modation of our divergent State and National needs with respect to
the administration of our streans. . . ]
Mr. Witmer devoted much time during the adjournment period to

- this assignment. and has prepared the report. and the suggested legis-

Iation which are included herein. His discussion of the background
and the problems involved in curreni. water rights legislation is the
most understandable treatment of this subject I have seen and I be-
lieve his report will be helpful to members of the committee. I be-
lieve also that the suggested language for inclusion in a bill merits
the studied consideraiion of the committee along with its considera-
tion of the bills presently before it together with the testimony on
these bills heard Tast year and printed as Serial No. 8.

In addition to Mr. Witmer's veport, there are alse included in this
document two carefully prepared papers on the subject of Federal-
State relations on water rights which were presented at. the 1959 an-
nual meeting of the Nutional Reclamation Association. One is by
Hon. Perry W. Morlon, Assistant Attorney General of the United
States, and the other is by Federal Distriet Judge ITatfield Chilson,
former Under Secretary of the Interior. These two papers were pre-
pared for the specific purpose of setting out two diflerent points of
view on the administration of our water resources.

As you know, the Irrigation and Reclamation Subeommittee has
completed hearings on the water rights legislation. The subcommit-
tee is now in a position to consider and develop Innguage for inclu-
gion in a bill. The material in this document is furnished you with
the thought that you will want to study it, along with the printed

- -hearings, prior to the time the subcommittee, and subsequently the

full committee, schedules action on the legislation.

) Waynxe N. AspiNaLr,
Chairman, House Committee on Interior and Insular Affairs.
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FEDERAL WATER RIGHTS LEGISLATION

FEDERAL WATER RIGHTS LEGISLATION—THE
PROBLEMS AND THEIR BACKGROUND

(By T. Richard Witmer*)
INTRODUCTION

For & number of years, bills have been introduced in Congress to
declare, reform, clarify, amend, modify, confirm, or restate various
propositions of law having to do with the use of the inland waters of
the United States by the Federal Governiment and its Jicensees and

. _wards. The House bills that have been introduced include the follow-
- 1ng:

~ 82d Congress: H.R. 5735 (Engle), H.R. 5736 (Budge), ILR.

7691 (Budge).

83d Congress: H.R, 997 (Budge), H.R. 8624 (I’Ewart).

84th Congress: H.R. 741, IL.R. 3404, H.R. 6147 and JH.R. 8325
%Budge), H.R. 8347 (Engle), HL.R. 8560 (Young), IL.R. 0489
Thomson of Wyoming), ILR. 9505 (Dawson of Utah), H.R.
10873 (Coon).

85th Congress: H.R. 2211 (Budge), H.R. 5871 gDixon).

86th Congress: HLR. 1234 (Budge), H.R. 2363 {Thomson of
Wyoming), H.R. 4567 (Aspmall), H.R. 4604 (I’fost), H.R.
4607 (Saylor), H.R. 5555 Sliogers of Texas), H.R, 3387 (King
of Utnh), H.I, 5618 (Dixon), H.R. 5718 (Morris of New Mexico),
H.LR. 5748 (Grant), H.R. 6140 (Udail).

These bills have taken many forms. Some have been based on the
premise that the law as it is presently administered is an uncon-
stitutional invasion of the rights of the States; others on the assump-
tion that, though constitutional, it ought to be different froin what it
is: still others on the belief that it is in a state of confusion and that
what is needed s clarification,

Many of the bills have been written to apply to the entire United
States;' others have been written to apply only to the Western States.?
Many have been written broadly in terins of compliance with local
substantive waler law and would require all Federal oflicers and agen-
cies to “proceed in conformity with the laws of [the] States or Ter-
ritories with regard to the control, appropriation, use, or distribution
of water” or words to that effect;® others stress the procedural side

*Counsel, Commlttes on Interlor and Tosulnr Affairs, House of Representatives,

1 HR 5730 ;ua rcxll_t)rted) amlj H.R. 7691, 82d Cong. ; H.R. 997, 83d Cong. ; I1.R. 741, Bith
Cong.; H.IL. 2211, 85th Cong.; B.It, 1234, H.R. 6855, H.R. 5387, H.R, 5618, H.R. 6718,
and H.It. 5748, 86th Cong.

TH.it, 5735 (as_Introduced) and H.R. 5738, 82d Cong.; H.R. 8624, 83d Cong.; H.R.
8404, H.R. 6147, H.It. B325. H.R. 8347, IL.R. 5060, HLR. 6489, H.R. 9505, nnd H.K. 10873,
84th Cong.: H.h. 5871, 85th Cong.; H.H. 2303, H.R. 4567, H'R. 4803, H.R. 4607, and

H.R. 6140, 8ath C(m{i_.I
TH.R, 0736 and H.R. 5736, 52d Cong. ; H.R. 8624, 834 Cong.; H.B. 3404, 84th Cong.
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2 FEDERAL WATER RIGHTS LEGISLATION

and wauld require resort to State ndministrative and judicinl bodies
for determinations of rights.* Some include Federal Power Com-
mission licensees in the list of those required to conform to State
law;® others single out defense installations for special mention;®
still others omit these provisions or make exceptions in favor of In-
dians and Indian tribes,” Federal flood control operations,® treaty
obligations with Canada and Mexico,® or other types of operation.™
Some are written with an eye specifically to subordinating the use of
water for navigation to its other uses;'* others make no express men-
tion of this problem. Some are drawn primarily to eliminate ¢laims
of right based on reservations of public lands for Federal purposes;*
others bypass this question or cover it by their broader terms and do
not incntion it specifically. Some make compliance with State laws
nonmandatory where the United States is not treated at lenst on & par
with other applicants;'* others fail to deal with this problem.

FOUR SUI'REME COURT DECISIONS

As is evident, there is great diversity in the scope and content of
these Lills. The one factor that they have in common 1s restriction
of the powers of the Federal administrative ngencies and a correspond-
ing enlargement of the powers of the States over what they now
are. Whatever their terns, all or nearly all of them are indicative
of dissatisfaction on the part of their authors with the conclusions
arrived at in one or more of four landmark decisions rendered by the
Supreme Court. over the past 60 years, These four decisions, to name
them in chronological order, ave those iu the cases of United Stalcs v.
Rio Grande Dam and Irrigation Co.) Winters v. United States,'”
First lowa Hydro-Elccivic Cooperative v. Federal Power Commis-
sion,® and Federal Power Commission v. Oregon, commonly referred
to as the Pefton Dam case.?

CILR, 7001, 82d Cone.: FLR. 097, 83d Cong.; H.R, 741, H.R. 8325 H.R. 8347, HR.
/60, 1 I dey HOR, $G05, and IR, 10873, 8dth Conp.: H.R. 2211 ond TI.R. 0871,
Rath Cong.: TILH, 1234, ILTL n3, JO I 5565, TR, 6587, TLR, 5618, TR, 5718, nod H.R.
5748, SATh Cong.  In FLR. 323, 1L, 8347, LR, 8560, 1LR. 0489, LR, 8505, and H.E
104773, B41h Coug., there bs ppoclde provision for removnl of suits to Federnl courta where
thn Unlllcd Sintes la n party : the other bille are either =llent on this question or prohibit
remaonnl

VILI, Sa2h, ILR, B447. ILR. RG60, TLR, 8459, HLR. 0505, and H.K. 10873, Bith Cong.;
H.W. 5871, Rith Cong. @ ILR. 2563, 8Gth Cone.

STLR. 5735, LI 576, and 1LIE 76010 824 Cone.; TLR, 987, 834 Cong,: HL.R. 741, 84th

Cong. - IL.IR. 2217, KAth Cone, : LI 1224, Rith Cong.
TH.R. risn" aoth Conk.: JLR. 2363, H.It, 4567, ILR. 4604, B.R, 4607, ILR. 5535, H.R.

BIRT, 11 1AILH, 718101 B74R. and TR, 6140, 8Gth Cong,

IR, 1.1 Ba47. 10K, RBann, 111K 9480, FLIL 0506, and H.It. 10873, B4th Coung.:
H.Tt. 5’71 th Cong ; FLLIL. 20 A4th Cong.

*ILR. 81 IT.H. RA47. IL1t 0, 10016, 9480, JI.R. 94500, and JI.H. 10RT7A, 84th Cong.;
H.It, LR71 h Cong, : LR 1DELR. da67, TLN, 4004, It 4607, H.R. 0333, I,
0557, 1.1t R, I1.1t. 6718, 748, and H.TL. 140, 8Gth Cong.

. []

1 TT.It. 5871, &6th Copg . and A.R. 2363, S0th Cong. {Federal reclamation projecta In
eertain clrenmetaners) ; HR. 4567, LR, 4604, H.Rt, 4607, and 1.R. 8140 (“any right [of
the Unlted Sintes] to any quantity of water used for governmentnl purposes or progrims
at any time from Jnnuary 1, 1940 to the effectlve dnte of thls Act” and “any right
of the Tinited Statea to ure water which Is hercafter Inwtully Initlated lo the exerclre
of thr expresy ar oecessarlly Impled nuthority of any present or futitre Act of Congress
or State law when such richt Is Inftiated prior to the acquisition by others of ooy right
to use water pursunnt to State lnw.")

NILR. 8624, R2d Cong.: H.R, 3404, H.R. 6147, H.R. 8825 H.R. 8347, H.R. 8560, H.R.
0480, 1L, D605, and H.IL, 10873, B4th Ceng.; H.R. B8TI1, 85th Cong,; H.R. 2383, 86th

Cong.
86uh"("“' 5871, 83th Cong.; H.IL. 2563, H.R. 4667, H.R, 4604, H.R. 4607, and H.R. 6140,
t CONg.
wH. §425. H.R. Ba47, H.R. 8660, H.R, 8488, H.R. 8305, and H.R, 10878, 84th Cong.;
H.R. h871, B5th Cong. . Ca : .
Tu'174 UK, 600 (1809). L
B 207 V.8, 6A4 (1008
w328 (1.8, 162 (1D48). : Lo L wo- T
17 340 U'S. 433 (103835). .
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The first of theso four—the Rio Grande suit—was instituted by the
Department of Justice to enjoin construction of n dam across the Rio
Grande in what was then the Territory of New Mexico and to restrain
the defendants from appropriating waters of that stream for irri-
gation.2® It was alleged that the impounding, diversion, and use of
the wator would—

go deplete and prevent the flow of water through the channel of snld river be_low
snid dam * * * as to seriously obstruct the navigable eapacity of the said ru'ell:
throughout Its entire course from said point at Elephant Butte to its niouth.

The lower courts found that the Rio Grande in New Mexico was non-
navigable and dismissed the suit. The Supreme Court reversed with
instructions to determine whether the defendants’ proposed construce-
tion and appropriation would—

substantinlly diminish the navigability of [the Ric Grande]) within the limits of
present navigability, and 1f so, to enter & decree restraluing those acts to the
extent that they will so diminish.®

In the course of his opinion, Mr. Justice Brewer, speaking for the
Court, said that, while each State could adopt or modify the prevail-
ing rule of continuous flow to suit its own needs, its power to do so
was subject to two limitations:

First, * * * in the absenee of specific authority from Congresa n Stnte cannot
by its legislation destroy the right of the United States, as the owner of lands
bordering on a stream, to the continued flow of its waters; so far at least ns
may be necessary for the Leneficial uses of the government property.  Second,
* & ¢ [{ is |limited by the superior power of the General Government to secure
the uninterrupted navigability of all navigable streams within the llmits of
the United States.™

He then pointed out that Congress had, on various oceasions, sahe-
tioned the appropriation of water for agricultural, mining, and other
purposes in accordance with local lnw and custom. Referring to the
acts of July 26, 1866, March 8, 1877, and March 3, 1891, and their
relation to the navigation problem, he said:

Obviously by these ncts, so far as they extended, Congress recognized and as-
sented to the appropriation of water in contravention of the common law rule ns
ty eontinuons flow, To infer therefrom that Congress intended to release [ts
control over the navigable streams of the country nnd to grant In aid of mining
Industries anid the reclamation of arid lands the right to nppropriate the waters
on the sources of navignble streams to such an extent as te destroy their naviga-
bllity, is to carry those statutes beyond what thelr fair import permits. This

W The sult was netually commenced hy the Department of Justice acting at tha requeat
of the Stnte Department “npon eomplalnt of the Mexican authoritles™ (1 Hackworth,
Digest of International Law (1040) GS54).

* 174 1.8, nt GD2.

® [bld. nt 710,

IR, At TR,

o 14 Stat. 253, sec. 9, Rev. Stat. 233D, 43 U.8.C. 681. The text of this act fa set out
nfra, nt pp. 1% 1.

B 1R Hint, 377, wee. 1. 43 U.S.C. 321, commonly known nrs the Depert Iand Act: “'* * *
the right to the use of wnter by the person so conducting the same, on or to anv tract
of Acsert lnnd * * * ghall depond upon honn fide prior apprepriation ; and such right
ghall not excerd the amount of water actually appropriated, and necessorily used for the
purpnse of Ircipation and reclamation s and all sueplng wnter over and nhove such actunl
appropriation and use, topether with the water of all laker, rivern, and other gources of

‘wnter rupply upon the publle lands and oot navienble, shall remaln and be hield free for

the appropriation and use of the publie for irrigntion. mining and manufacturing purposes
TR tat 1101 fee 18, 43 T.5.C. 048
Stnt. 1101, gec. 18, 43 U.B.C. 046: "The right-of-way through the publle lands
and reservations of the Unlted Btates In hereby granted to n%y ennal or dlr'c'-h compuny
forined for the purnore of irfleation and duly srganized under the Inwe of any State or
"!‘t?'-lreléort_v .l ;;térfrm;gef:h Thntt' I. " "“’t pﬂ;llepia 1l-ner':\;ln g-rn‘;ned shall not be eon-
o Inte w e control of water for irr on an ther
authority of the regpective Bintes or Territories.” g ¢ lpurpouel under

g2250—a0——2




4 FEDERAL WATER RIGHTS LEGISLATION

leglslation must he interpreted In the light of existing facts—that all through this
mining region in the Wost were streams, not navigable, whose waters couid
safely be appropriated for mining aud agricultoral tmlusiries, withoat gerlons
Interference with the navigability of the rivers into wlich those waters flow,
And in reference to ntl those cases of purely loeal interest the ebwious purpose
of Congress was to give Ite assent, so far as the public 1ntds were concernesd, to
any system, atthough in contravention of the commeon law rule, which permitted
the appropriation of those waters for legitimate Industrles. To hold that
Congress, by these aets, meant to confer upon any State the right te appropriate
ali the waters of the tributary streams which unite into o navigable watercourse,
and so destroy the navignbility of that watercourse in derogation of the Interests
of all the people of the lnited States, is o eonstruetion which eannot be folerated.
It ignores the spirit of the legislatjon and earrics the statute to the verge of the
letter nod far beyond what under the circumstances of 1he ease must be held to
have heen the infent of Congress.™

Finally, he pointed to the prohibition in section 10 of the act of
September 19, 1890, against “the creation of any obstruction, not affir-
matively authorized by law, to the navigable capacity of any waters,
in respect of which the United States has jurisdiction * * ¥ This,
he said, %is a later declaration of Congress” than the statutes relied on
by the defendants and “so far as it modifies any privileges or rights
conferred by prior statutes * * * must be held controlling * * *.*
It was enacted by Congress as “an exercise * * * of the power, often-
times declared by this court to belong to it, of national control over
navigablestreams * * *” Thongh it s “urged that the true construe-
tion of this nct limits its applicability to obstructions in the navigable
portion of a navigable stream,” this is not so:

The language is geveral, and must be given full scope. Tt 1= not a prohibition of
any obxtruction to the nnvigation. but any obsiruction to the navigable eapacity,
and anrthing. wherever done or however done, within the llmits of the Jurisdie-
tion of the United Stntes which tends to destroy the navigahle capacity of one
of the navigable waters of the United States, is within the teriis of the prohibi-
tiotl. Lvidently Congress, perceiving that the time hiad eoine when the prowing
fntereste of commerece required that the navigable waters of the Untied States
shonid be subjected to the direct eontrol of the National Government, nnd that
nothing should be done by auy State tending to destroy that navignbility without
the explicit assent of the Natiennl Government, enacted the statute in question.
And It wonld be to fmproperly lgnore tbe scope of this lnngunge to limlt It to
the actr done within the very limits of navigation of n navigalle stream.™

Winters v. United States is the second of the four cases mentioned
above. The principal concern of the parties to the case was whether
the creation of the Fort Belknap Indian Reservation, in accordance
with an agreement with the Gros Ventre and Assiniboine Tribos m
Montana 2 entitled the latter to the nse of water from the Milk River,

%174 (LS. at 704 . .

= 2 Srut. 454,  For further discurslon free infra, pp. 8 £.

7174 U8 at 707,

M Ihid. at TNS.

= Jtatifled by the act of May 1, 1888, 25 Stat. 113, 133. MNost of the Tndlan wnter rights
ensed lve revoelred around treaty provlslons. TFor examples, gee {/niled Stnles v, Pmpers,
N5 1.8, 627 (1930 : Conrad Investment Company v, United Rtalea, 161 Fed, 828 (C.C.A.
Oth., 1908) © Skeem v, Uniled Statea, 273 Fed. 03 (C.C.A. 9th, 1021) : Uniled Riater v,
MeFutire. 101 I, 24 650 (C.C.A, 9th, 19290 ; {United Statca v. Hibner, 27 F. 24 909 (D.C.D.
Tdahe, 1925). In United Statea v, Walker River Irrigation District, 104 F, 2d 334. 336
(C.C.A. 9th, 1939), hownever, it was held that "A statute or an Fxecutlve order retting
apart the reservation [In this eape, the Waiker River ‘Tndlan Reservation, erented Nov. 29,
1850, by departmentnl aetlon] may he equally indicntive of the intent” to reserve wnter
and equnlly eflienclous In doing Ro.  See alwo UUnited Niatce v. Big Bend Tranait (o, 42 F.
Supp. 450, 467 (D.C.E.D. Wash,, 1941’)1. dealing with the Spoknne Indlan Reaervation,
created by Exeeotive order of Jan. 18, 1881, to the snme ¢ect. With there cames, compnre
Uniird Siatea v. Wighiman, 230 Fed. 277, 283 (ND.C.D. Ariz, 1018), dealing with the Ban
Carlos Indlan Reservation, to the effect that the Winters case “le not an authority that the
mere creation [of o reservatlon] e¢x vl termini regerves to the Indlanm, or to the Unlted
States for thelr bencfit, the beneficlal nse of all waters flowing within the reservation.
There 14 no trenty right of the Indiane Invoelved in this care” ; Byers v. Wa-Wa-Ne, B8 Oreg.
817, 169 Pae. 121 (1D17), to the same effect. For n full discuasion of the Winters doctrine

FEDERAL WATER RIGHTS LEGISLATION ;)

on which the reservation bordered, to the exclusion of white settlers
ot other lands in the vieinity which had formerly been occupied by the
Indians. The partics were at odds with respect to whether the major
part of the use of water by the Indians had commenced earlier or later
than that of the while settlers, but no attention was paid to this in
tho opinion of the Court. It rested its decision, written by Mr, Justice
McKenna, on the circumstances surrounding the making of the
agreeient |

The reservation was n part of a very much larger tract which the Indlans bad
the right to vccupy and use aud which was adequate for the habits and wauts

_of & nomadic and uncivilized pecple. It was the policy of the Goverument, it

wans the desire of the Indians, to change those habits and to become a pastoral
and civilized people. If they should become such the original tract was too ex-
tensive, but a smaller traect would be inndequate without a change of condi-
tious. The lunds were arid and, without irrigatiou, were practically valueless.
And yet, it is contended, the means of irrigation were deliberately given ap by
the Iodians and deliberately accepted by the Government.®

This contention the Court rejected. It accepted the contrary conten-
tion that the circnmstances surrounding the making of the agreement
indicated an intention to preserve for the Indians the means of accom-
plishing the purpose of the agreement. 1t rejected, alzo, the conten-
tion that the admission of Montana to the Union subsequent to the
agreement and “upon an equal fonting with the original States” de-
stroyed the iinplied reservation of water for the Indians:

The power of the (Government to reserve the waters and exempt them from ap-
propriation under fhe state laws is wot denied, and could not . The United
States v, The Itio Grande Ditch & Irrigation Co., 174 U.S. 690, T02; United States
v. Winans, 193 U.8, 371. That the Government did reserve them we have de-
cided, and for o use which would be necessarily continued through vears. This
was done May 1, 1888, and it would be extreme to believe that within a year
Congress destroved the reservation and took fromn the Indians the considera-
tion of their grant, leaving them a barren waste—took from them the means of

conti’r}uing their 0ld habits, yet did not leave them the power to change to new
ones.

and its ramifientions, consult F

Toteriar Toanentiens, t Federal Indian Lew, edlted Horne (U.8. Department of the
The Wyoming ennrt hns expressed the view In Aferrill v. Rishop, 74 Wyo. 208, 310
287 I'ne. 24 G624, G214 (1953). that the wsunl Winfcrs rule is oot f:ppllcn'lb e In tint State
beennse Congrera, when Wyomlng wiw ndmlited to the Unlon, went furtlier than “merely
[to] ndmit It on an equal footing with the remainder of the States” by approving n con.
ktitutlon which declared all witters to he “the property of the State.! The court went on
to say, bowever, that "The Federal Government belng in absolute control thereof [le.
of the Tndlnn reservatlan], the Fedorsl courts mny hold that the water rights were im-
s.pil:i»‘:!;dh' .”'f‘:.""'".'lll nutwlthﬁtn?dhﬁ 'tho Ilmlndl Iningu;u:e contalned fn the pet of admias-

. ey citne, should be neled, dendt with the w 3 v 3
ofallail(c'l_-a “u:‘t wvrqr_:"u;l.tlll'l{ﬂl_v an Indlnn alictment, urer rlghts of u white owner
207 Aont BTG ow niuch water Ig reserved for o rearrvation e

important questlon.  In the Conrad 'mveatment Company ense, mprEJ. nnll:\ f‘.‘r!‘l,lvh::l:-{m:tn
dn!rlcr s;-ny.lnf (nt 831 f.) that the Wintcrs case “deiermines the parnmount rlght of the In.
ans to the use of the waters * * * to the extent reasonably necessary for the
purposes of drrleatlon and stock ralplng, and domestlc and other useful purposes’™ and that
thr palley of the Government [Is] to remerve whntever water ®* * * mny Lo rensonably
mecessary, nat only for present uses, but for future requirements,” aftirmed the lower
court’s decree, which had enjolned the defendants from depleting the Aow of the atream In
queatlon below J3'% recond-feet, nnd provlded that “whenover the needs nnd requirementa
of the comploinant for the use of the wnters of Blrch Creck * ¢ = upon the reservatlon
exceed the amount of water reserved by the decerce * * *, the complainant may apply to

the cgu:rt for a modilicatlon of the decrce.’”” See nlso the Skecm and Hibner caser, clted g
n;at; -{!. to the same effeet. In the Walker River care, supra, note 20, however, the court.
although holding (at 349 £.) that “there was nn Implled reservatlon of water to the extent
{easnnubly nocrsgnry to supply the needs of the Indlons” and thnt “the nrea of irrignble
and Included In u;'c reacrvation 18 not necesearily the eriterion for measuring the amount
of water recelved,” went on to moke a firm determination of the quantlty to which they
were entltled nnd decreed to the Government for this purpose 26.2% second-fect, On the
pgwgr of Congress to open reserved waters to private appropriation under State law and
of the Secretary of the nterior to agree to limitations on the amount of water the Indian
%segntlon wlill use, gee United Staies v. Big Dend Transit Co., supra, note 29; Byers v.
azfr (gxe,g:;plrgaun)ote 20 ; and United States v, dhianum Irr(pal on District, 236 F. 24

LA , .

© 207 U.8. at 877,
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The basic issue in First [owa [Tydro-Electric Cooperative v. Federal-
Power Commission, the third of the cases noted above, was whether a-
diversion of water from the Cedar River, & navigable stream 1n Towa,
could be effected under a Federn! Power Commission license without a
permit from the State. This in turn invelved the question of the mean--
ing and effect of section 9 of the Federal Power Act, the pertinent part!
of which reads thus: o .

* ¢ * anch applicant for a license hereunder shall submit to the commlsslon—'_
' [ ] L] » - . » [ ]

] n hat the applicant has complied with the re-
qug:){I)msggst:;}ctt?ll;y];':;.i;lcofcihte State orpgt,utos wlithin Wh!ch the 1_1ro|msed
project is to be loeated with respect to ® * * the appropriation, diverslon,
and use of water for power purposes * * *.® .

The Commission dismissed an application for a license on the ground
that the applicant had not presented the evidence required, explaining
that it did so because the validity of the Towa laws was in question
and should be judicially settled before it proceeded further.®* The
applicant took the case to the Court of Appeals for the District ot
Columbia which sustained the Commission’s decision, The Supreme
sourt reversed, }
COThte fI?own Jaws in question not only forbade the construction of
any dam without a permit from the State’s Executive Council but
provided, in effect, that the council should issue a permit only if it
found, among other things, that “any sater taken from the stream
in connection with the project { will be] returned thereto at the nearest
practicable place * * *.° ] . ) 1
Tn substance, the Court held that this provision in particular, an
other provisions of Towa law to which it alluded more generally, were
incompatible with varions provisions of the Federal Power Act,
especially that. providing that licensed projects—
ns ement of the Commission will be best rdnpted to a
E:lﬁfllw'é%é:ﬁile";ﬁ tf}:)?- ';:;ﬂwnving or developing a waterway or waterways for
the use or benefit of interstate or foreign commerce, for the improvement and
utilization of waterpower development, and for other beneficial public uses,
jnelnding recreational purposes %—
and were therefore superseded by the Federal law: that to the extent
that they were snperseded section 9(b) of the Federal PowerhAct
did not require a showing of compliance with them; and that there-
fore the Commission should hn;re pr](_meeded to determine the merits
f the cooperative’s applieation fora license. .
° Mr. Jusl:.ice Burtonl, [\)vrit.ing the majority opinion of the Court, said:
i secure the nctual grant to it of n State permit
. ?n‘ :?2 1r1|i:-(r‘rnl(;]i[thltliﬁt;t-itr‘:?ﬁ;el:: to securing & Federal license for the rame project
under the Federal Power Act would vert in the Executive Councii of Imvtn 8
veto power over the Federnl project. Ruch a veto power easily could des; :gy
the nffertiveness of the Federsl act. Tt would subordinnte to the control of the

i hall depend upon
f he “comprehensive” planning which the act provides g
fl:gtl?mrh;?nent np the Federal Power Commisslon or other representatives of the

Federal Government.* . .
- L] L] [ ] -

i tion for requiring the
It n State permit 13 not required, there 18 no justifica
petitioner, Rﬂpae condition of securing its Federal permlt_. to pre_sgnt eﬂdence of
B Act of June 10, 1020, 41 8tat. 1068, 18 U.8.C. B0O2. . g .
w2 S, at 102 1920, sec. 10(a), 41 Stat, 1008, as amended, 18 I.8.C. B03(a).

™ Aot of Tune
=358 1.8, nt 164,

' uges.™
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- the petitioner’s compllance with the requirements of the State code for 4 Stute
permit.  Complinuce with State requiremients that nre in conilict with Foderal
requirenients may well Dlock the Foderenl license,  For exaniple, colplinnee with
the Btate requirement * * * that the water of the Cedne River nll be refurned
to it at the nearest practicable place would reduce the project to the smnll one
which ig elassilied by the IFederal Power Commission as “neither desirable nor
adevqunte,”  Similavly, complisoce with the engincering requivements of the
State Lxccutive Councll, if additional to or (ifferent from the Federnl Tequire~
Ients, may well result in duptleations of expenditures thnt would handicap the
finnncinl suceess of the project. Complinhee with requirements for a permit
Lhistt i= not to be issned is a procedice so futile that it cannot be impnted to
Congress in the nbsenee of an express provision for it,™

Tho wuthors of the Federal Power Act, he went on, knew how to dis-
tmguish between those matters which they were leaving to the State
and those which they were turning over to the Commission.  In section
27 of the nct, for instanee, ithey distinetly provided:

That nothing herein contained shall be construed as nffecting or lutending to

nffect or in any waw to interfere with the laws of the respective Btates relating
- to the control, appropriation, use, or distribution of water used in irrigation or
- for municipal or other uses, or any vested right aequired therein ¥—

thus employing lunguage similar to that of scetion § of the Reclama-
tion Act of 1902

The effect of § 27, in protecting state laws fron supersedure, is limited to
Inws as to the control. appropriation, use, or distrilution of water in irrigzation
or for municipil or other uses of the same nature. It therefore has primary,
if not excluxive, reference to such proprietary rights, * ¢ * There is nothing in
the paragraph to sugrest a Lroader scope unless it be the words “otlier nses.”
Those words, however, are contined te rights of the samne nature ax that relating
to the u<e of witer in irrigation or for munjcipal purpesces.  ‘Uhis wias se held in
an early decision by a district court * * ¥ where it was stated that “a proper

_construelion of {he act requires that the words 'other uses’ shall be construed

ejusdem generis with the words ‘irrigntion’ and 'munieipal’ ” (Alabama Power
Co. v. Gulf Power Co., 283 F. 606G, 610) .2

Section 9, on the other hand, “does not itself require compliance with
any State laws”:

Its {'efercnce to State laws is by way of suggestion to the Federnl Power
Cﬂmn.ns.ﬂ‘-inn of subjects as to which the Cowmission mny wish Some proof
submitted to it of the applicant’s progress, The evidence required is described
merely as that which shiall he “satisfuctory” to the Coumnnission. The need for
complinnee with applieable State laws, if any, arises not from this Federal
stutute but from the effectiveness of the Stnte statufes themselves.™

In Federal Power Commission v. Oregon there was again conflict
between the Commission’s and the State's licensing authorities. This
time, however, a nonnavigable stream, rather than a navigable stream,
was involved and the question arose concerning the effectiveness of a

. State prohibition against construction of a dum which would inter-

fere with the movement of anadromous fish without the approval of
and a license fromn the State. The case did not involve waier rights
as such, but the busic avgument of the State, as summarized by the

: Conrt, was that the ncts of July 26, 1866, July 9, 1870, and the Desert

Land Act of 1877 “constitute an express congressional delegation or
conveyarnce to the State of the power'to regulate the use” of the waters

* Ihid. nt 160 £.
: gASS{Iné. 10{1;!_.{3% U.8.C. 821.

2 -3. at 175 £.  The Intter part of thls holding wae constderably guallfied de
Power Commission v, Niagara-Mohawk Power Corgoraﬁon, 347 U.'."-.q2?i]9. G!25{3[l {1695:?1
where the Court gaid that the provigion of sectlon 27 relating to verted rights s appit-
cnble to proprietary water rights for power purposea a8 well as those for other proprictary

= Thid. nt 177 7.
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in question and that “these acts preclude or restrict the scope of the
jurisdiction, otherwise apparent on the face of the Federal Power
Act, and require the consent of the State to a project such as the

one before us.” *°

To this the Court’s answer wasg, first, that the Federal Power Act
specifically covers not only projects which involve the use of navigable
waters of the United States but alse projects which ntilize lands
owned by the Federal Government ** and, secondly, that the 1866,
1870, and 1877 acts are not concerned with reserved lands (such as
were here involved) but only with public lands and the waters thereon:

The nature and effvet of these acts have heen discussed previously by this
Court. The purpose of the ncts of 1860 and 1870 was govermmentul recognition
and sanction of pessessory rights on public londs asserted under local laws and
enstoms. Jewnison v, Kirk, 98 U.8. 403. The Desert Land Act severed, for
purpose of private nequisition, seil and water riabts on public lands, and pro-
vided that sueh water rights were to be acquired in the maoner provided by the -
law of the State of locatiun. Gatifornia Urcgon I'ower Co. v, Reaver Portland
Cement Co., 205 U.B. 142, See also, Nehraska v. Wyoming, 325 U.8. 589, 611-616.

It is mot necessary for us, in the instant case, to pass upon the guestion
whether this legislatlon coostitutes the express delegation ur conveyance of
power that is ejaimed Ly the State! becnuse these acts nre not applicable to
the reserved lands and waters here inveolved. The Desert Land Act covers
“spurees of water supply upvn the public Tnods * * 2. The lands before us in
thix case are not “public lauds” but “reservutious.” Even without that express
restriction of the Desert Land Act to sources of water supply on public lands,
these acts woulld not apply to reserved lands [citing United States v. 0’Donnell,
303 .8, 501, 510, and Linited Stales v. Minncaota, 270 U.S. 181, 2061

The Conrt also reaflirmed the doctrine of the First Towa case, snying:

There * * * remuins no question as to the constitutional aud statutery au-
thority of the Federid Power Comumission to prant a valid license for a power
project on reserved lands of the United States, provided that, as required by
the Act, the use of water dueg unot coullict with vested rights of others. To
allow Oregun to veto such use, by requirlng the State's ndditlonal permission,
would resuit in the very dupliention of regulatory control precluded by the
First Jowa decision.*

AND FIVF. ACTS OF CONGRESS

As the foregoing outline of these four cases indicates, Congress has
not been inactive in the enactment of legislation atfecting, directly or
indirectiy, the laws of the States dealing with the use of water. At
least five major pieces of leizislation—in addition to a proliferation of
minor acts and of acts dealing with individual projects te be under-
taken by Federal agencies—have been enacted during the period with

which we are concerned. )
The first of these five is the section 10 of the act of September 19,

1890,° on which the Rio Grande case turned. This section, after
providing, as the Court pointed out, that—

349 LS. at 44T

U Thid. at 441 .

« Cf. Donglng, J.. dlagenting: "I asgume that the United Btates could have recalled its
grant of jurizdiction over water rights, saving, of course, all vested rights. Bat the United
&tates has Dot expressly done so; and we should not construe any law as achisving that
result unless the purpose of Congress ls clear.” bid. at 456.

G Thid, at 447 1.

« Ipid. at 444 L.

# Jupra, note 26.

.

. no hlgher than those of Wyoming » & »
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'.l‘hf- (-:r"entlou of any obstruction, not affirmatively authorized by law * tg
ﬂ:ﬁig{fﬂfigﬁ,‘?stﬁfr:fr;;yp?&ﬂgﬁ :lﬂers. in respect of which tlhie Unpited YStnteQ has
went on to make the continuance of any such obstruction, with certain
(E_xcepm.ox}lst,l:;n1x§d_em|{ennor and provided further that the obstruc-

1on migh enjoined or or g ‘A pr ing i i
broughfhy e UJnited Stntosf]cmd removed by a proceeding in equity

The significance of thig enactment lny not only in its use of the
broad phraseology “creation of any obstrnction * * * {o the navi-
gablo capacity of uny waters” in contrast to the somewhat narrower
wording used elsewhere in the same act {“cbstructions to navietion,”
etc.) but in the assertion by Congress of its intention to muke the
subject its own instead, as Tormerly, of leavine it to the States and
t{m courts to determine, under the rule of Wllson v. Bfacﬁ:-l;?'-f'd
Creek Marsh Co" and Cooley v. Rourd of Port Wardens,® whether
any given ohstru_ction Wa5 0T was not permissible. ’

A second major piece of Jegislation during this period was the
Reclamation Act of 1902.* Fero Congress, initiating a program of
Federal construction of irigation works, took a different tack. The
ﬁrgp_ part of section 8 of this act harks back to the 1866, 1870, and
1877 acts and read as follows: , o

Nothinlg in this Act shall be construed asg afllecting or intended to
o s it the e of oy St o s it
vested right acquired .thr.;re.uuLlerlSﬂ;illl::):g%gcr:é::ﬁ;rolfjsttfe l;:ltglf}lff;]tlir:u.'aor 'm')'
out the provisious of this Act, shall procesd in conformity with such 'I.'ulvst ‘r? l*lj;
But this is immediately followed by a clause which makes it clear
that Congress, while directing the Secretary of the Interior to ro-
S:;;L rmf Ot;miurl“lo}-nnt]_ty with local law in acquiting rights to the usg of

s Irrigation, v ivi i ic ri i
e Statcs?night,cl;ai?nl:mt walving certain basic rights which the
* * * and nothing herein shall in any way affect any right of any State or of

- l o
nllvull:' l::tlllllfltr?zrt'.l;l?)l:: ?r.lvi"s'o?vluaseeéhlo' Rg Smt.'. 1151, 33 U.8.C. 403, the phrase “not affirm-

P O AN anged to “‘not afirmatively authorized by Congress.'

:: 1‘2tHun-. 200 (18511

Aetoof Tune 17,1902, 32 Stnt, 38

“ithe ! 00T, 3ok . 388, 43 U.5.C., ch. 12, passin.
ton wmlllﬁln:_:ev:lrhbu;:n entlrely qlcnr whether a fallure of n{:e Secretnry to follow this di
R resuly hn nonicquisitlon of a water right for a project undere hls cont lree-
MR AR A mhhie at most nonfeasance of duty. The questino has prebahbly oev Feome
P cantierious mlh-on Elnce the practice of the Interior Departroent has bein t,!!rhcgme
gentlng opinlon i LE‘F clorely to the npparent requirements of the seetlon (S wlh delw
gentlne aplelon In 7mited §tates v. Gicriach Live Stock Co., 338 U.S. 725, 760n (19505,
of chiimniion hraccioon ) Todesd commisnnet o fectaation with respect to Birea

, o - td, cotion speaks “
;%lr}tm;ﬁ }I%t“l:ﬁe;{nntml'daPpmpH““(m' use, or dlstr[buu(nn o]r wn“te:nll:ﬁc&) 1n]i1rwr'ls .H. '.'
A aan not bren amended to cover nther uses of water under Federal reclnmati D pro:
ki, wé'rc ;lu-th(ls‘rriycTI“Enlxibl»!:-nqlngﬁtd(:\m:l;mﬂll!.):ﬂfl’mrpww' power procdietion, sl ﬂlgnll'f-o—j_

2 1 2 "
voﬁulhpgaﬁﬂ?c to mnke filiugs for thege ;urpose:cnré ’\Sei? Interlor' usual, though not ual-
Soilaivooraska v, Wpoming, 295 U.8. 40. 43 (1935), where one lasue wns whether th
BT wttestes o “_ntlr‘-rior wns a0 Indlspensable paety to the cause, the Court 8 ci‘d 'El:'t .
Authorit e Rgcmn“o‘;rﬂns matter of lnw, that the Secrctary and Dhia ngents, um:f'ln Tl?e
prinriticl i Al Vok S Stes St 1, UERIEENT, legblaclon, st mbiain ormiteand
appropriator or an icelention distrlot fnrmtw'ghnnd'er rﬂ‘f g:ntl!n‘ael;nﬁe Tﬁ:nrti::l?fsacﬁalvﬁ;:
St 0, howerer, th Y
g;il;‘rl}uni;crc;g%;.l}mr_;.hthe Unlted Stn&en baving been ;:rnnetredl lgniimfocinnstifﬂguz l}e.{g:euthse
prapriatey LaeoIN, te anrc sn'id.: The Unfted States clalms that 1t owns all the unap.
P Poropr it er, l’n he relver, * 1ta basle righta are * * * gnld to derlve l:letul'm| =
3Pproprintion bu! rgm Its underlylag ownership which entitles it to an apportt n%n- roim
Lep R ‘m tate control. * ¢ * Rut we do not stop to determine I311-: t0 i hnt °
whlgg e iu)%er of the river the Unlted Htates may have, For the wntgr :rlgh o o
atte prnﬂect and the Kendrick project rest bave been obisined fn ?a;r?

llance with K¢
Eetiot lmportnnfl.'t'ﬂ Taw. Whether they might have been obtained by Federal reservation
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the Federn) Government or of nny Inndowner, npproprintor, or user of water
in, te, or from any interstate streain or the waters thereof * * *®
and by a still further clanse treating the water rights of individual
irrigators nnder Federal reclamation projeets as derived from those
of the United States ® and, in language which is consonant with the
law prevailing in most, though not all, of the Western States,*® laying
down Federal rules of appurtenancy and beneficial nse:
Provided, That the vight to the usge of water aequired under the provislons of
this et shall be appurtenant fo the Iand irrigated and beneficial vse shull he the
‘hirsis, The measure, and the limit of that right. ]
The Federal Power Act of 1920 was the third of this series of médjor
ennctments.  Mauny of its main provisions which are of present con-
cern have already Deen ontlined in connection with the #érst fowe and
Pelton Dam. eases—i.c., its emphasis on being sive that iudividual
developnients licensed uader it fit into a scheme of comprehensive
plans for river basin development, its assertion of TTederal authorvity
over various aspects of the engineering and financing of power de-
velopments, and its saving of the water laws of the States insofar as
they deal with irrigation and other similar consumptive nses. These
need not be reiternted here.  But the broad definition of “navigable

sln Wyeming v. Colorade, 250 UK, 419, 463 (1922), the Court cxnimnlned this pnssnpe
and snid: "The words wihieh we have ftaliclzed 13,0, the whale passaee quofed In (e text]
constitute the only fnstanee, so far g we are adulsed, In wihilch the loglslatinn of Congresn
relating to the appropriation of water kn the nrid fand regien hag centnined nwny distinet
mentlon of Interspite atregms, The explinttion of this «vevptlonal mentlon 1= to be fonnd
in the pendenex in this court at that thoe of the case of Kangar v. Colorada [185 U.S 123
(19023, 206 U.S. 46 (1907)] whereln the relntive righty of the two Stntes, the Unlted
Seites, eertain rlpartans and certaln Colotade appropriators nnd users In and to the
waters of (he Srkapsas JGrer, an intersisle stream. were Monght te be invelved.
Coneress was sobleitons that afl questhms respecting Intorstate streams thouzht to be
fntobved Sn o thnt Uodgation shonld be loft ta Judicial deteemination nnaTected by the aet—
In other words, (hat the matier he oft jost us It wag before,  The words aptly rellect that
purpnse Withoat denbtlne the valldity of this explanatlon of the genesls of the provl-
glon, it may be poloted oot (1) that the nerds chosen were a gosd deal lbroaader thaon heceR-
pary for that single purpms<e, and (24 Hint gee, 4 nf the act of July 2. 1056 (70 st A8,
43 U.L.C. 4Rhh=d )} repeated exnetly the sume langunge ina rnnl}ll--h'L\' Wifferent Nilstorleal
sotting,  In ather nord<, tholigh the peodeney of Kawsar v, Celorado may have been the
geci-ion for the Inclusinn of this provislon, 1t 18 daubtful that the coneluslon of the case
exhausted itg foree.
B The origlnnl Reelamation Act set up a sysfem under which the Gorernment denlt
directly with Lulividunl entrrmen and private kendowners. This wns supplewented by
n Aystem af water urers' askoclatlon enntraets and wis anpplanted, under the nets of
May 15, 1022 (47 Stat. 541, 43 US.0. 517), and May 25, 1926 (44 Stat, 640, 43 U.s.C.
42%0), by provlsinus for contractp with Irrlention districty and glmllar bodler, The con-
eept of Jndivilual appileations to the Government for a waler rlght runs throngh the
whole of ¢arly reclhnmation law,  Sen, for examples, the acts of June 17, 1902, wec. B
© (A2 Qiat. 380, 43 U.S.C. 431} (“No right to the nee of water for land in pricate ownat-
ghip shall he sold for n tract excreding 160 acres * > *") ; Aug. 9, 1012, see. 1 (37 Stat. 2683,
43 VU.S.C. 541) ('* * = all purchasers of water cight certiflientes on reclamatlon pral-
ecls & ® #7) . Aug 13, 1974, see. 3 (38 Stat. 087, 43 U.S.C. 480} ("1f any waoter right
appliennt oF entryman shall * ¢ * bo 1 year in default In the payment of the ron-
atruetion ehnrges amd pennlties ®* * @ his water rieht applentlon s o o chall he enbleet
to cancelliation * ¢ *73 1 May 15, 1922, rec. 1 (42 Stat. G4l 43 U.8.C, 511) ("the Secre-
tary of the Interlor may enter Into contract with any legally organized irrigation dis-
triet * ¢ * and in Buch event water rlght onIimHnns on the part of landowncts and
entrrmen * * * uar le dispensed with.'y Of. Iekea v. For, 300 US. 82, 93 (1937).
in which the Court. dlscussing tho merite of o motion to dirmiss for Inck of joinder of
the United States, an allezedly Indispenkable party, ns A defendant sald: "Altbonch the
Government diverted, stored, and dletributed the swater, the eontentlon of the petitioner
JSecretary of the Interior] that thereby ownerrhlp of the wnter or water-rights became
vested In’ the Unifed Stnates 18 not well founded.  Approprintion was pmde nat tar the
use of the Government, but. under the Reclamntlon Act, for the use of the land owners;
.and hy the terms of the law and of the contract nlrendy referred to, the water righta
-beenme the pro‘mrty of the lend owners, wholly dlstinet from the property of the Qgvern-
. ment In the irrlention works.” . ; N N
. W Eor & summary of the nppurtenincy rule nnd varlations thereln under the lawn of the
‘ Rtate, see Hutehing, Selecled Problems in the Law.of Water Rights in tho Weatern
. Blotes (1942), 281 £, 383 f. On the beneficial use rule, see 1bid, 314 X .
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wilers” which ' i i i i
Wi the Congress adopted in section 3 of this act js worth

“maviguble waters” means thos

ML F s ans those parts of streams or other bodies of w

;:r)l;:‘clgn(,::‘l:ﬁﬁ:ss 'Iliil;ﬁjunsdlctrﬂon under its authority to regulate cmflm:rté: \2‘1'1‘:3111-
. E and Among the several States, and which either i i :

o;rthmp;medh condition notwithstanding interruptions hetweenlntlt:lém::n?-?igf;lu

28"}120 s;ul% “a:zﬁaot;ls;ql:)_:amat%rs by f;alls. shallows, or rapids compellinghllaug

e, s sui e for use for the transportation of

erty in interstate or foreipgn comme i i interrupting talis ook
' 3 ! rce, including all such interrupting

:lou‘:g,o;)i;l:{ﬂ;uls,_mgetber with such other parts of streams ns iﬁ'nﬁ ﬁﬂ% ?hui-

% or Improvenient by the United States or shall have heen r&-)ggg

m(’llded ter GJOII[;I.'ESS for B -
or such improve nt er investigatio un< 3 ou
C ] e nft 14 1 er 1

1t sl i
.Conm::']m'ﬂd also bo noted that the authority of the Federal Power

Cor }S§l{3n Is not limited to navigable streams, It extends to licens-
St;t;)q]g]i(;:s ;'lrlc}!mlt]g public Jands and reservations of the United
States ™ ; rrojects on nonnavigable streams if, in the |
1t finds that “the interests of | ign eommemrr s
! : : mnterstate « g y {
be aflected by such construction.” ugstmte wnd foreign commerce would
Finally it is worth notine th
- at the Federal Power
an outgrowth of the 1890 act to which e
\Tﬂdpi’ t?lf the s]ystem of congression
Ich the words “not affirmatively authoriz i
the ‘ ed by lnw” :
2311%0)(1;:(‘] n ]tl_nr;t n}ct frinade necessary, °* and of t‘?rwo“':ctswg1 1]8(!)1(5“'10[11‘({13
7% 1n which the first steps were taken t ly ¢
gressional but also administrative review owor projots mroneon:
b also : listrat eview of power
lf’c»rT ]consf-ruct\nr_m under license from the Un%ted étl::{ecgeds proposed
fourt‘;) exfpulndmg_ Federal interest in flood control is evidenced in the
o ;;q(; s&r}ﬁol'na]t?r enilctmenltslof this period. TInterest in this sub
'y was sulliciently advanced by 1917 for the ennctment is-
lf’:)tlll?)r\}v ;((;gl;xlagznég the lél?t.igati'ng and reporting procedu?*g ]tgglbfe
] Y the Corps of Engineers.® But th i
policy eame with the Flood Control Act of 193¢ :iogrent. declaration of

It isr recognized that destru
setting orderly processes a

Act was, in eflect,
reference has already boen
al licensing of power projects

(;ll&vgqlltzgds 1’1pon t}\&f;ivers of the United States, up-
o s an ausing loss of life and property, ineludi :
fmld ”f‘)?h‘;ih:_'::lifl'nae?d x;npmrmg and obstructing navigntiopn. Eiglﬂ':'al;s.h:l'g;?r%ntdhse
i W?lftlrf:" tshot commerce between the States, constitule n menace tc;
mable ) ;)r l’h | ﬂt 'xt is the sense of Congress that flood contrel on navi-
5 coorbernt{on “;_tnal:rqr1butarles- 1% a proper activity of the Federal Government
thap poerat atlonl States, their political sabdivisions and localities thereof:
watershe&s ihereosr a;dr lﬂmpgm-ements of rivers apd other witerways, includiné
welfare; that the Federnl Government anesle qomog [DEeTeSt of the peneral
el ; mprove or participa i
mex:_c?‘;en;_ce,nt ';3! navigable waters or their tributaries, incl?lding thtJet.e;'lslhégg
, r flood-control purposes if the benefits to whomsoever they may

accrue nre in excess of the estimated co:
of people are otherwise advergely aﬂ‘ected.Sts' ind If the lives and social seeuriy

41 Stat. 1083, 16 U.S.0. 104
W41 Star. 1005, sec. 4(e), 16 1
41 Stat. 1075, pre, 2."1?)1'01%.%32%1?79”81'

A hasty check of the atatu v
te hbooks from the 53d through the 61st Co 158, Bhowh A

88th Cony. when thore were at } Actments: Tjomanare been
s for g redched 1n the
beEl‘r'\ngrlnw; wera compnratively raresbutsn%‘écgo:en:ﬁ;ttf::m. Toatances befors tho 1890 act
wactosfline 21, 1908. 34 Stnt, 388. and June 23, 1910, 36 Stat. 593
= ASEOf Mar. 1, 1917, sec. 3, 30 Stat. 850, 33 U.5.C, 701, )
June 22, 1636, pec. 1, 49 Stat, 1570, 33 U.8.C. 7014,

52250—80——3 : .
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Both of these acts Jink flvod control with “other Esrt-.)s ' ‘:]md "?“i?grp:l:r
poses™ for purposes of detormining what should L 1? onies.s_mn o o
rposes, the most significant aspect of the act 1s its (})1mSt' ion of uny
puf l. ncc, aflirmative or negative, to comglmnce. wit, ta 2 d i
conne t'o,n‘ either with flood control itself or with the “allie Izlic,-
ccg;g;a’(,: ;!vhich itave become, in pdei‘cle’ }(tlygrogogiek é:'r; altrl)zz, 51'151 e

' ; 7 he Tlood Control Act. t

:;I:)als:' ?f?lr 'L:llz‘.pm);'e?%ﬁ.ire} :t?z',lht ('f)mpliance, but limited itself to an

admonition that— )
mnection with the exerclse of jurisdletion over the _fl\;ﬂgnofwﬂ‘!ﬁ nl:-;ug;l )
thIll c{hnthr\ construction of works of lmprovemen:, for ‘Iiln‘l[éf o O
'trtla.loufq h(‘l:ei'n authorized, it ;s degi:tllredsmtel;el; Iﬁc{fru(\‘is;ﬁng A
i 2 ights of the 5 ) I
rer:ngmz? e Il::.-:iesrc;itist‘ln?::dtlrgfr horders and likewi_se their inti:_s:snﬂﬁdp:ﬁt;:
o met “ﬂ\tlr;-ﬁmtion and coutrol, 88 herein nmnorl_zed t;)eqprf?r i Do of
}:n ;’1-: (l:nrﬂleqt r'\omihln cxtent established and potential ures,
(¢] R R K ; ) -
the waters of the Nation’s rivers . . ' o tor State
and to implementing this policy dnc-,lm-nhﬁn \f‘lﬂl r;\.q[rxlld. B Buro:a.u
;‘evieﬁ of proposals made by the Corps of Enginee S
of Reclamation hefore their submission to Corig}l{\sfs.‘13 acticularly as
Finally, the 1948 Water Pollution Contro ) _]c.,l pl*u-inrr arly 0
it w < 'll:’n,(‘!!f]f'd in 1956, should be noted. While { ec It ng it e
z] was fic of J(‘,nn"l't'ss “to recognize, preserve, and pr(:‘en. -\Ind con-.
ﬁ;?:'$(;'eq{miisibi]it.ms and rights of the States 1 }::tt(‘:qet:] t??lﬂmir ™
oliing ion’ isclaiming any intent t. air
i ‘ ollution” and disclaiming any T or
:;';O“t;'“gt ;zlﬂ'lfyr;nanner “any right or junsdiction of tille. %t]ahsctsq‘;:”
r -sﬂwg: to the waters (incinding boundary wa{’{ms% qu?ilcipation .
tlellel act went on to Jay a fnumlnn‘(‘wp fo;‘. Te e‘[i;\w%(r tictpation wn
lopi ' : or eliminating lucing t
} and carrying out plans ] : g 1
de;lc?i[():r?%f interstate waters and tributnries ﬂlmlmftmr]-q’]-l::x!()l morg
};]l?e ;'l,lnihry condition of surface nmi{ unlderg_;;rntumg‘og?l: ;).Sb'l‘tem,vnt re
rtan : ) s11is to s ; .
i : ur purposes, for Federal s1 :nt of
o o e [ tI wr:ters in or adjacent to any State
“nollution of interstate jacent to any Sate " her
“!hich endangers the health or welfare o persons in 1 itate other
than that in which the dis;;lm,rge_Long]]l(\lutg:; N anly with the
) i con fy
3 of the act, such a st r .o ith bhe
1?4'& ‘:?l:‘(;ﬁrslent of the State in which t:he pollution 01;1%1'?}1::‘:-5(,)1! e?
vi“ 'I?)-"»G version it ean be brought with the. cc-)nlsfen‘ éf o voons Is
t‘ml y of the Stale where “the hexllh or welfure o L
Stui (:1 f')errf:d by sich pollution.” In either case, Lhower %r::l :q].l Federal
enft-‘tlf?xt is to be brought and a Sllll,_b[-f)'ll{_"ht upon ::, b;“c ‘\:V:l.b(?rs sc of
Su‘},iunl The uct, moreover, is not inr_nted to nan?.tw but,‘extends to
:}(; pl:otecti()n of navigation, as previous acts wete,
e

ects relating to flood
- t' a

f prol
< “All exnminntlons and purveye nh pre,

ML AL R o P ‘henslve survey of the wntershe o and the
T K C D it K By
tel the fenl development n f 1th the project.”” 5o, .

} the posslble ecconnmic T ineted . tod. in
éfh” Lol the Tt ‘R;‘ !:'l;n‘p?‘r'ty' rsmls::gprm Inventicontione nllidb!emszggml:%%tglﬁisdlctlon .
e Et?\lt:“fr?\{-‘n Ig;r ﬂnnml- control nmI“nIIIPd purposes shn
dnen T the War Department * * *, o7 33 U.8.C. 701-1.
th:’ A ¢ e, 22, 18044, ree. 1, 58 Stat. RAT, S ¢ -463 ety

= At of June A0, 1948, 52 Stat. 1155, 33 U.8.C. 7 -

“ of July 0, 1050, 70 Stat. 408. . net of July 9. 1958, wec. 1, 70 ] )

-ﬁg't- of Jurfn 30, 1048, sec. B, 62 Btat, 1160 » e o S 3

: . 1162, 93 0O.8.C. H . B,

U o o £ Mar, 3, 1800, sec. 13, 30 Btat. 4G do7. Mor. B,
, mee aetn of Mar, 3, ) 45 Stat. 604,83 U,

]l’l:)lﬁp?l:cf::n?i'-'??tut. 1147. 53 U.9.C. 410 Jun'?egillt?l?“bnv!gahle O e ahieh term, by

fined to he tide ebbs
Tth lnl“t f;f :h:sez tgxrip:n;;% i"'!nlclo;‘nll:mcl waters navigoble jn fact In which t
definltion In see. 2.

nd the report
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“interstate waters” at large. Finally, it at least supplements, and
muy well for practical purposes come to supersede, interstate suits
for the abatement of pollution such ag we have had in the past.s”

OUR I'RE-1809 LEGACY: TIIE NAVIGATION SERVITUDE

This bare outline of major enactments and judicial decisions is
enough to indicate that, during the past 60 or 70 years, the Iederal
Government—whether speaking through its lepislative branch or
through its judicial branch—Ilas asseried interests in the Nation's
wialer resources with which any doctrine that these resources are
exclusively the concern of the States cannot be squared.  Whether
wo are talking of navigation, or hydropower, or Iwdians, or public
lands, or frrigation, or flood control, or (to add to the list one (hat
has not already been mentioned) foreign relations, we nre talking
of ureas of announced Federn] concern which inevitably impinge
upon, aflect, and to some extent limit the powers which many like o

think of the States as having and whieh, to a lurge extent, they did
have before 1800,

For, during the first century of our existence as o Nution, water
solicy and water law were largely matters that were Joft to the
fates. If Michigan wus free to adopt one rule of riparian rights,

New Hampshire was free to adopt another and New York was freo
to adopt still a third.® Iach State could have its own rule respect-
ing the eonstruction and maintenance of mill dumns.™® LEacl eould, if
1t 50 chose, engage in internal improvements for navigation and divert
or use water for this purpose almost ad libitum. The country was not
$0 crowded and the demands for vwater were not so great or so con-
flicting that they could not all be met. This was so even when the
first arid States were admitted to the Union and it remained so for
many years thereafter. It is not surprising, then, that the Congress
was willing in 1866 ™ to leave it to the Western States and Terri-
tories to determine their own rule of water use:

Whenever, by priority of possession, rights to the nse of witer for mining,
" agricultural, mannfacturing, or othe

r purposes have accrued, and the sume

9 Far axamples, cansnlt M iznouri v, Ttlinois, 150 U.S. 20 1901), 2 8. 1 H
Newn York v. New Ueraew, 956 U8, 506 (1087 1, U5 208 (1091), 200 U5, 406 (1900) ;

® For exniples, consalf {he treatles of Jan, 11, 1509 (30 Stat. 24483, Peb, 24, 1005 (44
Sint. 2108, Trenty Sorles Ne, 721, amd el =T 1000 (1 ULS, Treaties it (kther Inter-
nationa] Aeta GO5), 1l with Caundn :oand May 21, 1hog (E Stag, 2054, Trany serler Noo
4550 amif Nov. 14, 1041 (nn Stut. 1210, Treaty Serlos Na gugy wi Mexlen,  Ree ggo
Banitary Disgyint of Chifeago v, United States, 20608 1 8, 400, 425 (I695) 1 “Phia {a hat &
Contest betwoen eqinle, e Unbted States ja Assnrfing Us puverolrn power to refulate
Colmeree dmi to euntrol tihe vigabie waters within ftn Jurlsdietbon. It hna n rlanding

3 conimeres = » = pyt

also to carry ont agr trenty obleatione tg n forelgn power borderlng on morne of the Igkes

lcs?lrm"r'npd' and, M may he, aiso on the footlnrr of an ultimatn soverelen Interest in the
R,

2 I'or exampleg, gre Dumont v. Kelloge, 20 AMileh. 420, 1§
instruet jury that the defendunt eomdd not ditninish the qu
atream by ervctlon of 2 aam or that “lie must so Se water aa nat mnteriatly to affeet the
applicntion of the wator helow, or materinlly to diminigh ita auantity”y ; Ciinton v. Mycrs,
40 N.¥Y. 511. 7 Am, RRep. 373 (1871) (""Thls right, elnfmerd by the plalntiff, to detain such
kurplus waler of the Rtream ng he may not reqiire for presont nse untll wnnted in o dr
AtiEON, haw no foundation in the tnw, and s in direet conflict with the maxim agqua curri!.
ete.” even tiohpeh g detentton does no miterinl Injury to another party ) : Yitlin v. Chaxe,
87 N1 161, 31 AtL I8 (1801} (a riparinn owner of 1and may niake anv rearonahle tine of
the stroam he chooges

to, ineluding the anle of water Impounded by L,im t 1p: H

wr{:%ﬂr g gn}-tlc-nlnrt u,ne s reunnerénl;]ellan !:Ihe clrt;rmhtnncgn iz n r,vur-nyt!(lm fm?r?lg?:u?;;.la“ '
I\ dC¥elopmrnt la cpnvaes 0 Bohlen, “The Rul Rylands v, g

59ﬁUAUI P?.JL. m‘;”' e, ule in Eylands v, Fietcher (1911},
¢t of July 24, 1860, see. 9, 14 Btat. 253, Rev, Stat, 2339, 43 8.0 881, To the

Materin) quoted Ln theltlﬂxt. the nct of Juiy . 1870, mec. 17, 10 Btnt. 218, Rev, Btat, 2340,

43 U.8.C. 601, added : All pntents granted, op prc;emptlonn OF homestends allowed, ghall

13 d
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i y 1 the decisions
are recognized and acknowledged by the local customs, lawr, ang )
of courts, the possessors and owners of such vested rights shnll he maintained
and protected in the same * * *,

Whatever other more particular background this and subsequent like
enactinents ™ may have had, the general background is clear enough—
it is that of an era in which, to repeat, the States were pretty much
free to do with their available water supplies as they pleased.

But the Federal interest was not entirely dormant even before 1890.
The value of our great river systems as arteries of commerce had al-
rendy been recognized by the time the Constitution was adopted. In
the Northwest Ordinance of 1787, care was taken to provide that—

avigable waters leading Into the Mississippl and Salnt Iawrence, and
thgll'?irrliying places between the same, shnll be common highways, and Iore':ﬁr
free, a3 well to the inhabltants of the said territory as to the citizens of the
Unlted States, nnd those of nny other States that mny be admitted tnto the
confederacy, without nuy tax, impost, or duty therefor.

bsequent, enactments;™ and the conditions written into the acts ad-
ililttilﬁq various States to the Union,™ reaffirmed this same doctrine
with respect to other streams.™ _

The gl::-neml Fedoral interest thus evidenced was fortified by the
enactment in 1826 ™ of what became the first of the series of omnibus
rivers and harbors acts that has continued to this day. This act
appropriated sums for specific navigation projects in the Stat]e)s lof
Maine, Massachusetts, Connecticut, New York, Pennsylvania, Dela-
ware. North Carolina, Alabama, and Ohio, and the Territory of
Michiean. Even before that time, however, Federal contributions
had been made to similar developments that were being undertaken

rivately or under State auspices.” _ ] ) ‘
P Such znnctments as these, thongh nat directly involved in the gle,fzt;,
" cases of Gibbons v. Ogden™ and The Genessee Chief v. Fitzhugh,

1 For exnmple, the Desert Land Aet, atipra, note 23, 3 1. 1798, rec. 8 (1
lea. goe the acta of May 18, 1798, rec. © {1 Sint. 468} : June 1, 1798, rec. .
Rr:thaf;u'";Fa:f .'lE.QISﬂ-'i. sec. 17 (2 Stat. 235) ; nnd Mar. 26, 1804, sec. 6 (2 Stot, 270) 5
ed StA | Ree. 2476 (1873). '
Re;i;:;ﬂr i;ﬁ'ﬁ;‘iﬁs.ﬁiﬁe%ne m(imisslon nets nf Loutslana (Feb. 20, 1811, Ht'é‘h 3.3 Sgﬂtbﬁéﬂt:
Alnbomn (Mar, 2. 1810, gee. £, 3 Stat. 492) 1 Cnlifornia (Sept. 9, 1Rr 'I: 'cfs.5-9 conal
4531 ; Minnerota {Feb. 26, 1557, see. 2, 11 Stat. 186) ; and Oregon (EFeb. 14, s . 2,
1 Rt AR3), ta by a merles of Supreme
11. the punch wan taken ont of these ennciments bs ‘
cn?:r:\rhli‘:és.'::n?ﬁtlﬂ thnul‘nrtl:ar pnrtuol‘ thte IE)thl cetrtturj‘f h?'lgll:l%c;:g;: }]T;ots;]‘:!rlg :ﬂt;tﬂw;_e:%;i_:
the Stater from llcensing obstructions to navlgatlon in th senae P e e
d {ntlmntine very rtrongly, not actunally .
gresslonnl regulntlon of the matter nn Jntlmating vers strongle M ol ating with the
thnt In nny event the ndmlsslan of A State oﬂ_ e, Unlog on dn CmInl Ko ionted by the
older Statea deprived the Federal law of itf cfleckiv T ¥ s 1 o o
d ba and Lake Michigan Traneporta
&tate concerned.  Tor examples, Bre ."an'nnn. ; t AP Or I & 205
i T 1 Cardwcll v. Ameriean River Rridge .
Chiragn, 107 U.8, 678 (1883); Card f 3 L R L
ny i ahtirg, Rhrcveport and Pacifie Raitroad Co., 11
gvfi.{' ' r"fl;gr‘r',:“;”l"‘l-Ur’:’sﬂ':-i'ir?l R&8GY ; Sand’;?v. R{aqgjcfj féh:lnr({'aanq%r)nuagg:tcg’g.r,tl‘ﬁﬁl;llsﬂ
288 (1887) 3 Willamette fron Bridge Co. v. Hatch, 128 U 1 (1868). The Covrt Lony o
eftect. left the matter to be regulated by Conpress utndc o cte puythortyntions
enw fit to nee it. Many of these cages, ft may he noted, s £ A lem
ITOSS imnble waters nand thus pose P
for e e O cernment wished. a3 ded, to favor one methad of transhor-
whether the Natinnnl Government wished, as ¢onten eh. % Bv0t o0 e o v, cam
tatlan to the exclusion of nnother. In earlier cnﬂ?s. tm?o .rr:olrnrd 1 ffagan B o S
tlous 1n Its approach to the matter. Tor examples, y v oo Yol How. 212
fslon In the Alnbama Admisslon Ac n
R i Btnta A 1 blic highwayn,” cte., war not nocon-
wntera within the =nld State phall forever remain pu 1 fqltn T e DOwer s
atitutional but war. in effect, nn_exercire b angr(i.gs '&ow Rl L
Pennayloanin ¥. Wheeling and RBelmont Rridge thg"ltvl of thé Lezl.llnture O raiola ag
unlawful n bridee over the Ohlo bullt under an Il;lc'h o e e e comnent to Wht
comtrary to the nct of Feb. 4, 1701, 1 Stat, 189, by W hC gk Bave M Com et L ers
3 od 08 o compact between Virginla and Kentucky o e
:‘:1::1?:;;;}1 ctnom;g;u[lnion dec]a‘i".ngl ;1510 Obio to be navigable and open to the free use of all,
. 1826, 4 Btat. 3
:Sfc.t ;tngggr?%tltbe President's Water Resgurces Polley Commission (1850), 76 £
g Wheat. 1 (1824),
™12 How, 443 {(1852).
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raised two of the same constitutional questions on which the disposi-
tion of these cases hinged and on which further Federal development
and regulation of navigable streams was largely to turn.

‘The first of these questions was whether the regulation of commerce
which the Constitution entrusted to Congress embraced the regula-
tion of navigation. Wa take it so much for granted today that it does
that we are apt to forget that there was a timoe wlhen this question wns
one which could he argued seriously and strenuously. Dut it was not
until (4¥bbons v. Ogden was decided in 1824 that it was put to rest.

The secoud was tho extent to which the English delinition of navi-
gable streams would be applicable to the Federal admiraity jurisdic-
tion and to Congress' powers under the commerce clause.” If the
American courts and legislatures had adopted the “cbb and flow of
the tide” test which was familiar to the common law, much of our
water resources development would not Lave taken place. But they
did not do so. Before the time was ripe for the Federal courts to
speak on the matter, Congress had in eflect adopted a broader defini-
tion by such enactments as the passage in the Northwest Ordinance
wliich has already been quoted and by the inclusion in section 9 of the
Judiciary Act of 1789 *° of a provision vesting exclusive jurisdiction
in the U.S. district courts over—

all civil causes of admiralty and naritime jurisdiction, including all seizures
under laws of impost, navigation or trude of the United States, where the

seizures nre mitde, on witers which are navigable from the sea by vessels of ten
or more tons burthen * * %

Both of these represented & clear break from the English rule.

The first judicinl steps toward the abandonment of the “ebh and
flow™ rule and the adoption of the “navigable in fact” rule were
taken by the State courts.® It was not until 1852 that the Supreme
Court settled the matter for Federal purposes in the Genessee C’Eief v,
Fitzhugh in the admiralty field end until the 1870's and 1880 in

The Danicl Boll ™ and Escanaba Company v. Chicago * for commerce
clause purposes, )

Those rivers niust be re
navignhie jin fmer—

the Court wrote in The Daniel Ball.

And ttley are lmvl';:nhle in fnct when they are used, or are susceptible of being
used, in their ordinary condition, as highways for commerce, over which trade
% 1 Sint. 77,

" T'ar expmples, consult Scofl v Willaon, 3 N.H. 321, 325 (1825) (“Connectic

. . 3 N.H. , 82 s2 ut River
cnnlfnt. by the rulea of the common Inw, be conailderad nw nn(\'lcnhl)n in thls Stnte, heing
abovn the ohib and flow of the sen: but it has heen so long nsed hy the publie, for the
purpiue of hnngllrn: nml rafting, that 1t st pow, without question, ha considored ne g
p"h‘llc blehway™) ; Shrunk v, Bchuplkill Narigation Co.,, 14 &, & I, (Pa.) 71, T {1526)
(“*The great rivers of Awmerlea are ge difforert from those of Finpland. that {n the gpiulon
of mnny, the saine definltlon of g navigahie rivor ennnnt properly be apptled to both,
Many of ocur rivers, Auch ns the Misslssippl, Ohio, Alleghany, and Susquehanna, are
uavln’nblv.lpven In thelr nntural state by vesselg of congiderable burden, and whether
If such rivers had exiated In Enpgland, tie rule of the common law might not have been
different, may ecrtalnly ndmlt of queatlon.” Tha eourt also notes. at RN, that if the
narrower definition of "nnvigpahle” were adopted, though thls would not prevent the
Commonwenlth from provlding for the Improvement of eneh rivers s these, “‘cCompensn.-
tion must hnve been made to the owners, the nmount of which might have heen ro enor-
mais as to hove fruetrated, or at leart checked these moble undertaklngs') : Cafes v.
Wadlington. 1 MeCord (S.C.) 580, 582 (1822) (“In England It appears that by the tules
of the common inw, no river Is consllered navigable, except where the tide ebbs And

flown & &« Ryt that rule will not de in H
several hundred mllles aBbove the flowing of the ttll]d:.'g)mrel wiere our rivers are nuvigable

- 10 Wall 657 ( .
107 U.8. 678, 682 (1883).

garded ag public navigable rivers in law which are
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or travel ure or may be conducted In the custonnry modes of trade or travel
on witer. 5 )

The relevance of thig adoption by Congress and the courts of a
broad definition of navigable walers to an understanding of our pres-
ent problems of Federal-State relations in the water rights fie d is
obvious. Equally clear is the relevance of two other doctrines which
wero very much to the fore during this sume period. The first .of
these is the doctrine, originally set forth in Willson v. Black-bird
Creeke Marsh Company® that until Congress should net to prohibit
or regulate physical impediments to navigation the matter would be
governed by State Jaw-—in other words, the doctrine that, in this type
of case, the bare existence of power in Congress to regulate under the
commerce clause does not itself foreclose the States from acting. The
second is the caveat thal oceurs time and again in these cases and 1n
eases determining the ownership of land underlying navigable water
that, regardless of who owns the land, it may be used by the United
States whenever Congress should choose to exercise its powers to
improve navigation.®® )

Except for its reference to the Federal Government, this latter doe-
trine dates back much further than the commerce clanse. Mr. Justice
Gray, writing the opinion of the Supreme Cowrt 1n Shively v. Bowl-
by,5" summarized the background of the general rule and its reason
thus:

Iy the commen law, both the title and the dominion of the sea, and of rivers
and arms of thé res, where the tide ebbs and flows, and of all the tands below
high water mark * * * are in the King. Snch waters, and the lands which they
cover, either at a1l timex, or at least when the tide is in. nre incn]mb!c of ordi-
nary and private occupation, cultivation and inmrn.\'(-mcnl'.: angd their .namral
and primary uses are pnblic in their pature, for h\gln\:ﬁys of nnvlgnlmnﬁml}l
commeree, domestic anid foreign, and for the purpose of {ishing by nll the King's
subjects.  Thercfore the title, jus privabim, in such lands * & ‘ belonga to t_he
King as the sovereign; and the dominion thereof, jus pr le:f”{l. is vested 1o him

. as the representative of the nation and for the public benetit.

His review of the law in ihe Thirteen Qrigina].Stntes indicates, more-
over, that although there were wide variations in the n“_'ne;rshlp of tl!e
s0il beneath navigable streams, there was virtual unanimity that this
ownership is subject to n servitude in favor of navigation.

Trom this dectrine have emerged two comllal'y.(loq_tr;.neg, viz, that
tho owner of the soil is not entitled to compensation if it is used for
improvements for navigation ** and that no one can acquire such an
interest in diverting the waters of navigable streams as will substan-
—_—

rall. noR. CL B i Light and Pawecr Co. v. United Statcs, 256 U.8, 113
(11-‘;-:11(; “: ﬁ}.lr..n:h..ﬁu.."rtt:nn‘;;m;llm;ur:-.llhﬂl npproximating that of “onee navigahie I fm-ll:-,
forever navieahlo fn law™ aml faifted Shifes v, Appalachian Povrr Ce., infra, note oL,
where It pointed ont (at 807) that— Ilent]
caterwny, otherwlse siitable for navigation, ls oot bareed from that claraifleation
.nll.‘Arl"l‘:"llJ‘I-lL‘.'\l"l:sl‘ :?rtlllll;,-‘l‘al nl:tI:. wust make the highway sultable for use belore ecommerclal
wivlentlon may I::'q undertuken.
s Nyrpra, note 47, , ) . n v
Y ™ . Black-bird Creck Marah Cn.. muprd, note 47 Martin v.
W::l?ff':‘;j::}:l: Ti:' l,p:.”:;gg, ‘-’;10 (1842) ; Pcn;lnyh'ia{t‘ia"v. 1171&10851.;:3 f]"érrp.d"j?::‘ﬁfrﬁi%'
o ont htd o Gl v. Philadelphia, 3 Wall, 713, 12 866 ) : X
‘T?ar:;:::’:-?!: flim‘.r\?nlll.‘ :‘tZl' j.’iﬂaél’:‘?'&?) . Weber vP Roard of Harbor Commissioncra, 1R Wall.
nr 63 r (ISTR}: MeCready v, Virginie, 54 U.S. 302, 304 £ (1877) 5 Pound v. Turck, 05 u.§.
A0, 464 (187R) ; Hamillon v, Vickaburg, Shreveport and Pacific Rodlroad C‘o.é au?ral.unoo‘:
a5 ant 291: Huboken v. Pennsylvania Eallroad Co., 124 U.8. 836, 688 (1888) ; 'I "180
Central Railroad Co. V. illinoie, 140 U.S. 387, 435 (1892) ; Gibson v. United Siates,
U.8. 269, 272 (1607). The last of these cages nppears to be .the-first Ink whl_eh the term
agervitude” in used, . - .

oIR2 UK 7 11 (1894).
# (iibaon v. United Statcs, sxpra, note 84,

s v
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tinlly Jessen their use for traflic.®® Tt is this congeries of doctrines,
all of them inplieit in the basic doctrine that navigable streams are
public highways, that, comprises what wo today refer to as the navi-
gation servitude which played so prominent n role in the discussions
before the committee of the bills which it is considering. The point
to be emphasized at present is that the navigation scrvitude was origi-
nally a rule of property luw and not a procduct of the Constitution.*®

Thie questions, judicial and legislative alike, which this linc of de-
velopment raises are knotty when they ave stuted in terms of the situa-
tion and needs of the year 1960, The navigation servitude wuas born
and grew up when water was not the scarce and costly article that it
is becoming today and when the supply was, in virtunally every in-
stance, ample both for navigation and for other perinissible uses as
well. Likewise, Federal control over navigable streams was then con-
cerned almost solely with navigation as such, but it now extends to
flood control, the construction und regulation of hydroelectric works,
and poliution alxtement.® DPermissibie uses of water under loeal luw

» [Jpited Klates v. Rin Qrande Dam and [rrigation Co., aupra, nete 14; Wisconain v.
Illinoiy, infra, note 95; New Jeracy v. Ncw York, infra, note 96,

BEn the enters, however, the commeree elause ls freguently spoken of ns If 1t were the
fannt and orlgin of the decetrine.  Kee, Cor exinples, United Stages v, Tawein Citp Power Co.,
350 U.8, 222, 204f (10545) (“the Interest of the United Stutes fo the flow of o navignble
‘Atreamn orlginates o the eommerer cliuge. That cliauese speaks In terms of power, aot of
property, But the poewer s 2 domirant ene which can be asserted to the exclusion of any
competing or ennflicting one,  The povor 1s a privilese which we have ealled s daminont
nervitiede’ ® * * or ‘n superlor unvipntlon epsement’ ') : United Stefes v, Konsos City
Life Inwwrance o, B30 ULS, T, SOX (19500 ("It Is nat the broad canstitetional power 1o

-regulate cohuneree, huat rather the servitade declved from that power and narrower in

seope, that saves the Govermment from lability In thexe eared,  When the Goverminent
exrreises thls vervitde, it Is exercising {ts paramount power In the luterest of nuvisation,
rather than taklng the private property of nayone.”}

Thix explanation Is un=atisfactory Tor two rensons; 17iret, the commeree clause doea not

“trell exempt Prom (he requirement of the fifth nmendment that just enmpensation he padd

for n taking,  Moncigaheln Navigation Co. v. Uniled Statex, 148 U S, 312, 3356 (1583}
(“HUke the oilier powers granted to Copgress iy the Constitution, the power ta regulate
eninmerer luw subjeet to all the 1imitatlons {mpoged by zach lnstrnment, and among them 13
that of the Arth ameohinent * Congress ing supreme eantrol over the rezulation of
conunerce. hut f, in exerelslng that supreine eontrel, it deems it necossury to take private
property, then le * * * can tnke only on payment of Jugt compensation. The power to
regulate connneres s uot given In any hreader torms thinn that to estalilish post offices nnd
post roud<; bat if Congresa wishes to take private property upon which to hulld a prst
offiee, it must efther aveee upon the Pree with the owner, or in eondemnation pay st
compensation theeafar™  Second, the navlgatior secsbtude e o Stite servitnde ax well ns
o ideral ane, See, for examples. the Catonlal and early State cases and statutes enltected
In Skively v. Bowltbp, gupra, note 87, nt 18 . Nee nlso, Pennsplranor vo Wheeling and
Bedmont Mrivye o 18 Mow, 4210 432 (18361 1 A class of cases thiat have Trequenily
acenurred in the Kente courtr enntadn prineiplea analogous to tho-e Involved in the present
ensn. The parely Internnl streems of o State whleh are navizable helong to the riparian
ownera to the thrend of the strenm, and, gx sueh, they have a right to use the waters and
bed heneath, for thelr own private enohipent, sulject anly to the pudlie right of navization,
They miay constrinet wharves or dams ok enpnle (or (e purpose of sabjecrine che stream to
the varlonr paes 1o which Iomay Te spnlied, subivet to thls pabille eaement. nt, if thaap
trociures wnterlally Interfers with 1the puble rlht, the obstructlon may be removed or
abaled ag v poble nalsnnes™ .

P Thla e not the plaee Loodlszeusa Inodetnll the constitntlenal foutidntlons an which thens
develapinents rest. 1t way be polnted aut, however, that the consiitntlanatity of Federal

hydraeloctrie develapment, hvdeaolocetrle pezalation, nud domb contool aetivitie ine in st

enses heen hased an their relatlon to navigntlon. Ariroma v, Califormin, 283 (.8, 423
(1021 ; Veited Statee vo Appalacking Paer Ga,, 311 UK, 377 (10460 1 Gilakame v, Tuy
F. Atkinnon Fo., 313 118, D0OR (1941) ; United Statea v, Twin City Power Jo., aupra, note
00, (The Tennesszee Valley Authorit?, on the ather hand. got it primney constitutional
stnrt in the war power clnuse, Ashwander v. Tenneaace Valley Anthority, 297 U R 288
(19361.) Tn at leaxt rome 1nstances this approach leaves the hiopression of a navlgation
tall wacging a hydroelectrie dop. Wider and probnbly more satlsfactery bases can be
found, In the ense ot Fedeenl developments, In the meneral welfare clanse appronch which
the Court tnok with respect to Irricntlon in Unifed States v. Gerlneh Live Stack Co., 339
U.S. 7850 748 (1950 nne Tvarnhor Irvipation District v, Metiracker, 357 U.S. 275, 294
{1958), nnd, In_ the care of Federnl regulation. in a tull applleatlon of the »upgzestion In
Me. Tustles Reed's ontnlon In the Appaiagehiinn Poicer Co. ense, arpra, nt 426, thar “it cannot
l‘irnrﬂ‘rl.\r be audd that the conwtitutinnal pewer of the Unlted States aver {tr waters s
Imited to control for navigatlon'” and that "io truth, the autharity of the United States
1r the regitlatlon-of commerce on [hetter, 'in and on'?} Itr waters"” af which tlood pratecs

-tion, watershed development, the utllixation of power, etc., are merely parts. See, also,

Frankfurter, J., disscnting, In Firat lTowas Hydro-Electric Cooperniive v, Federal Power
Commission, supro, note 10 at 183 “"We are all agreed that Congress has the coostiru-
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have also been expanding. Municipa) diversions were not a problem
during the first half of the 19th century, irvigation was virtually un-
known, pollution was not the problem it now is, and small mill dams
did not compare with the giant hydroplants of today. We have, in
_some fashion, to relate all of these factors and the navigation servitude
to each other as hest. we can, with full awareness that the broadened
definition of navigable streams hus curried with it a widened applica-
tion of the servitude and with inquiry into whether the benefits of the
servitude extend to the newer ederal nses of water.

One of the first questions that arises is that of the legality of diver-
sions made from navigable streams for irrigation, municipal water
supply, and the like. Here we have to reckon not only with the navi-
int.ion servitude itself but also with the implication of the Desert

and Act’s language (“and all surplus water over and above such ac-
tual appropriation and use, together with the water of all lakes, riv-
ers, and other sources of supply upon the public lands and not navi-
gable, shall remain and be held free for the appropriation and use of
the public”),”2 and ultimately with the prohibition against impedi-’
ments to navignble capacity found in the 1890 and 1899 acts.”™

A distinction, such as the Desert Land Act makes, between the navi-
gable and nonnavigable portions of a stream system is understandable
historically for the purpose of determining the titlo to land underly-
ing the water ™ and it makes sense when the question is one of pro-
hibiting or regulating the erection of structures which are physical
impediments to navigation. DBut the distinction becomes an attempt
to separate the inseparable and, as the f2io Grande case makes clear,
cannot be maintained when the problem is one of preserving a proper
flow of water to serve navigation needs. The authors of the Federal
Power Act were aware of this fact and the Pollution Control Act is
not based on any such distinction. Tts retention in the case of diver-
sions can only lead to misunderstanding and trouble. If it is naviga-

tienal power to promate 4 comprehensive development of the Natlon's water resources and
that It has exerclsed its nuthority by the Federnl Water Power Act.” See, In addition,
the tnltnwing eolloquy on the fleer of the Ilonse, reported in 03 Congresaional Record, 9408
{1949 :

My, HALE. Mr. Chalrman. will the gentleman yleld?

sMr. D'EwarT, T vleld to the gentleman from hlnine.

“¥r. HaLE. I happen to he partlenlarly Interested in the constitutionnl question where a
hydroclectrie prolect 18 constructed withont any element of flond control or navigntion or
anrthing of that kind. Did the gentleman’s commlittee clve noy partlecular conslderatlon to
that point?

\r. 'RWART. Wa did nat plve particutar eonsideration to that point. * * ¢

wag 't the conztitntiennl question nf n hridroelectric plant on a nnvigable rtream, may
I say that thie i« not n navlgable stream. Tt 1s n Inke nhove the ocean nbout 1,000 feet.
A ntream comes down from the lnke, but it ia only a smnall ene, and I doubt, therefore,
gince it fa not a navizable strenm. thnt the constitutional guestlon that the gentleman
has In mind would apply-

“Mr. Hatk. T think that very extensive projects ¢ * ¢ have been justified on the

onnd of fload contrsl and navigation. the hydroelectrie features belng regarded as

acldental, That wounld not be the cnze with this project.

infp. D'TIWART. That 18 true. There you had navignble atreams. In this case it 18 not a
navignble gtream. There I8 thst dtallnctlon. between the.two prnjectsa .

- L

upfr. D'EwarT. It In my opinion, hecanse the stream Ix not navigable, thet that provislon
of the Constitutlon does not apply. However, [ admlt that the gentleman Is over my
hesd."

# Supra. note 23.  Aa the memornndum from the Commlissioner of Reeclnmntion referred
to in the Gerlach ense, aupra, note 50, makes clear, the Burenu of Reclamntlon generally
drows na distinctlon between navieable and nonnavignhble atreams when taakine appropria-
tiona under State laws. The distinction is also, with few exceptlons, not expressed In
R wava: notes 28, 40

npra, notea 28, 40,

“F‘o: example. United States v, Utah, 2R3 T.B, 44 (1931), rnd United Stalea v. Oregon,
295 U.5. 1 (193a5), oo thin question ne between the Staten and the United Staten. Packer
v. Bird, 137 U.8, 881 (1801}, deals with the rules governing the conastruction of grants by
the United Staten and points out the variances in the laws of the vnrious States with
respect to private versus Btate ownership of land unoderlylng navigable waters.
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tion that is Lo be protected, the proper distinction is in terms of the
effect of any proposed diversion on navigation, not in ferms of the
place wlere the diversion is made. If, vice versa, diversions for con-
sumiptive use are to be permitted or encouragwd, there is little sense in
requiring that they be niade in the nonnavigable portions of a strenm
systemt and forbidding them to be inads elsewhere.

But this, of course, raises the sccond and broader question—that of
the legality of diversions, wherever made, that impair the navigable
capacity of onr strenms. The fPie Frande case made clear that the
1866 and 1877 acts do not protect agaimst tho 1890 and 1899 acts
Wikeansin v, [Hinais* added to this the warning that even the Seere-
tary of the Army has ne authority to license a permanent diversion
of water for other than navigation purpeses:

* * * complainants urge that the diversion here is for purposes of sanitation
and developuient of power only, and therefore that it lies outside the power con-
fided1 by Congress to the Secretary of War. The Master snys:

. “There is no doubt that the diversion is primarily for the purposes of sanita-
tion. Whatever may be said ns to the service of the diverted water in relation

to a water_wny_ to the Alississippi, or as to the possible benefit of its contribution
to the navigation of that river at low water stages, it remaing true that the dis-

- position of Chiengo's sewage has been the dominant factor in the promotion,

maintennuce and development of the enterprise by the State of Illinois and the
Banitary District, * * *"
L ]

- ] [ - - L]

. . ' * It may be thnt some flow from the Iake is necessary to keep up naviga-
tion in tl_le Chiengo River, which really is part of the port of Chieago, but that
amount is negligible as compared with 84500 second-feet now being diverted.
}]enc_e. Im_\'_nm] that negligible quantity, the validity of the Secretars's [1925]
pertit df‘l‘l\'(“: its support entirely fromn a situation prodnced by the Sanitary
Djs_tru:t in \:lulntinn of the complainants’ rights; and but for that sapport com-
planmnts_ mu:.:ht propetly press for an imuediate shutting down by injunc't'mn
olf the diversion, =ave any small part peeded to maintain nnvigﬁtinn in the
river. Tn these circumstances we think they are entitled to a decree which

will he effective in Lringing tuat violatlon and y
Teeraion fotive 1 bringing the unwarranted part of the

The policy question which is thus raised is not a new one, but it is
a large one. 'The econamic value of our streams for navigation, as
the annnal statistical veports of the Chief of Engineers make abun-
dantly clear, is not negligible. Even in the States west of the Mis-
sissippi, the amount of freight that is carried on a Sacramento, a
Columbia, and the lower reaches of a Missouri cannot be brushad

:‘l.!l';'lf:_] U.8, 267 (1028),
- nt 410, 417 . Bee alro New Jeracy vo New York, 283 8. 3736, 3
:;JJ:[L(I)_ t;_lnré(r]ninia'tl!évt}]:rlr:‘]:toggv;:s;ggr& r{rl\gntﬁ-rlfmn} tl;1hllmr|.cs of :hy-[lél.:fw?fn; 4]?:1”(01:-9:3}'}‘[;1';:
s 7 e -nf ributarles of the Delaware are not navigabl
of the United Statea * * *,  Assuming that rellef by in e nroper i
. L 3 unctie 11
:"m:lhs‘tv:;még (}!g:_llmgcl‘gl;g:lﬁhirhliilwbllmlh‘a\nf nari,c;nhl]lt\rj War tl?rcsnrteln:-rc]lm‘ht'hs lt;og:{lrg
s8 Gen, . sbuirry, Aselatant Chief of Fngineers [ )
t-nll.id'tttlvlﬂzo'tl?gurllglyl:&sﬁ-t :'P;::II;];; %mfﬁnll% for Lthe War annrtment?l;l:lt?srﬂ::geﬂ%?ﬁnﬂt:?{
Ity o ¢ rlver would not be impatred.
particnlar as in srome others New York taker the risk of the 1'urt,url.e'fd angn‘%’?ﬁ ll)l:ptallrats

+ ment should in future change ita present disinclination to Interfere, New York would

have to yleld to its declslon ® * * ~ This will be provided for in the decrre.”
62250—e0——4 .

The normal power of the Secretary of War under section 10 of the act of
March 3, 1399, is to maintain the navigable capacity of Lake Michigaon and not
to restrict it or destroy it by diversions. This is what the Secretaries of War
and the Chiefs of Ingineers were trying to do in the interval between 1896 and
1307 and 1913 when the applications for 10,000 cubie fect a second were denied
by .the successive Secretaries and in 1908 [when] a suit was brought by the
United States to enjoin a flow beyond 4,167 cubic feet a second.

L]
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off lightly.®” Dut it is doubiful whether data are av;u'l:lbl_c;.c 011;1;:(:)[:;[3
bo readily assembled which would give us a sulliciently uni 0‘1 out-
come, when the navigation values of our streams are C()l]}l[){_lr(,](”- 2th
their values for other purposes, to warrant even a rough ]ip( r,n& l‘}o
that, in all circumstances, navigation is or is not to b? Il)fc erre o
other uses. It is likewise doubtful that data are a.vmfu]) e or ch1
be readily assembled on which to base an o,stmmt_c 0 ml‘"fmfl)ll rg
the navigable capucity of our streams would be c?«huu;telc 1185{1"' .
straints were removed by an appropriate modification of the 8 q antts
1899 acts or even of the extent to which these and otlﬁr sltrlm tu-i :(:1 s
have, in fact, proved to be a deterrent to _dwcrsmnls]. ; ut tllelt:e isn
qQuestion that a survey of existing diversions woulc s (EIW ‘ 1? ] erigr
of them rest upon a slippery legal foundation and t.h.lt.._] wfl eDs m c]e:-;
in law if not in practice, to the complaint that a sword o : '.1':_nc:1 ps
hangs over them, due :ill‘IO“'ﬂn(:e being made for the exaggreratio
1 statement as Lhis. ) .
an'{'l?g(iﬁrcsnhlem is not fundamentally, as it has smnetufl?s(g)ecrn 'Stat;!d‘,:
that of disseisin of vested water rights by the Fcrhf!: al ¢ {:\{u I:mt.ﬂe
without just compensation. Such a statement of the c-.le“)-Ghiea 0
uestion of what “vested” means and Lhow far theserights .lrlq ]“lis ed.
Whatever else the term may mean, the law is well estakr qu 1(:1 : ad
these rights are subjeet to an exercise of the chcral.scnt\_l ude an
are, therefore, subject to divestment pwtlmut ‘c0}l1¥>clnsat1c(>)11'.n Fed.
~  Nor is the problem solely one of the Federal Cr‘m PlrIIJ]IT]EII .'u‘lp p red-
eral agency versus the owners of vights to divert. 11)91‘61\. ar : Tecog-
nizable finaneial interests, even though they ma n’ot e e?}lat{};g o
tected rights, that ship and barge owners an f].le pl?_[l):“:d s of
wharves, docks, warehouses, and the hike have in t:e EE)]]?ﬂI ﬁ'itlll -
gability of streams. 1f diversions dest.r(_)_y n.lug.; 1“1 ry,ncom T
without Congress’ consent, these interests will gol as Iu ?'_l:“ 0 ié e
sated as the rights of diverters will go if the Fed er.} S";,”l .n(ot’,n,void
ercised. Whichever way Congress ncts, in oth.er W(f)r('s,t I c?‘?c obavoid
favoring one use of water over another, one type of water user ags
n"?;h:]in't, the congressional problem isa political nnle, mt 'tl}l::el Jl‘é;;\?)s;r
sense of that word—that of distribution, or setting t te st )]( ‘among
which distribution is t.o}be nm(lgéof tého, available water supply
s to which it can be put. o
thel:: lilhlg 215!)221{;('@ of the sort of data referred to above, 1ttxsi‘. i?c?lti:fg;
whether the timae is ripe ftﬁ- n.n';\i_ tumpti lnt; ::) tfil1]1]rlr %)ﬁ‘;;l:l;l::; Reﬁm.st Live
3 he problem.  But 1t is worth noting the 1 ;
‘i(;]::tljgpqﬁgt mI\d every Flood Control Act that hins heen (i;:it:tﬁ(ilssl'nce
1944 % includes, in terms or by reference, a provision r@;‘u i -a“,-mm..e .
avigati i ion with the nperatinn and maintenane
sugf‘:]e\vlrl:ishi]ref;i;llﬁiqlizﬁﬁ}ilz??cimf?)?eg;xgtructlon. of pwarers arising in Stnteg ly;
O e s Abot L300 miitfon J;:,*?';.f.',;;“f,’f"r:‘..,',;i‘?‘f,‘;'.‘:,:"}: {fﬁ?;‘li’ﬁﬁz";
;ﬁetgeméglumhnlncnnd Willatnette Rivera below Vnn%nﬁivtgnﬁ:g I;E;H?T{ﬁnm?l‘hon 8 miilion
o e Detlen mnd hnt“'emngrsl:ltu%“}'v:lﬁ?ndn t(HGI-H'IHER between McNary and Kenne-

between The Dalles and MoeXNary, Ve on the Wilamette and Yamhill Rivers ahove Porte

. (] Mon ton-m to
wlck, and ahout T M about 1563 milllon ton-miles were earrled on the Sm:ramenIn

land. In the same year, p e e Htomton.
1 tou-mlles on the 8nn Joaq

l;glsnsw :l;tbor(-iutl} I'Pétr n;‘i'u?;’;u{o:?;l{gn"g’:ved oln the Missourl, the great bulk of this being
: g ath of the river. .

B R o thmee ‘eta is Ehat of Dec. 52, 1044, B8 Stat. 887 the lntest that of

July 3, 1858, 72 Btat. 207,
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Ao wholly or puetly west of the ninety-eighth meridinn shall be unly such use s
does ot conllict with any heneficial consumptive use, present or foture, in
Biates Iying wholly or pnvtly west of the ninety-cighth meridian, of such witers
Tor dowmestic, municipal, stock wnter, irrigation, mining, or industrial Irposes,

This furnishes a partial solution to the problem and, as far as new
Federal works are concerned, a continuation of this legislative prac-
tice, wilh appropriate exceptions if they prove necessary, may well be
all that is called for.

With respect to existing beneficial consumptive uses of water by
private parties, including municipalities, however—particularly tlhose
uses that ave of long standing—the assumption can probably be safely
indulged that their effects on navigation have already l))eun fully
realized.  On this assumption, there would be merit to confirmation by
Congress of the rights to use on which they now rest insofar as they
do not. infringe on any other rights or interests of the United States.

Finally, there is the problem of new and enlarged diversions of
water by private partics, including municipalities, which may or may
nhot affect navigability, No assurance can be given by any administra-
tive oflicer to one who proposes such a diversion that it will not be
subject to attack. Yet the diversion may require a large investment
and a whole local economy may become dependent upon it. Tt is not
hard to appreciate the feeling that this is an unsufistuctory situation
and that there is no need for Congress to keep as tight & rein on it as
now exists. It would not be out of order. I believe, for considera-
tion to be given to legislation authorizing the Secretary of the Army
to license, either permanently or for a reagonably long period of vears,
diversions of water which, in his judgment, will not aflect the navi-
%rab]c capacity of streains or which, if they do, will yield public bene-
its greater than those anticipated from the contimied availability of
the water for navigation pnrposes. Such an enactment would have
at least the merit of enabling diverters to know whore they stund be-
fore the diversion investment is made. |

A third question that needs consideration is whether and, if so,
how fur the benefits of the navigation servitude nve available to the
Federal Government in connection with its newer uses of navigable
streams.™  Tn snbstance the question is whether the existence of the
servitude and jts benefits depend npon the nature of the streamn (in
which case any navigable stream may be used by the Federal Govern-
ment for any of its constitutional functions without compensation)
or upon the nature of the use (in which ease it is only a navigation
use or, at. most, a use cognizable under the commerce clause of the

®The Submerged Lands Act of 1953 (67 Stat. 29, 43 U.5.C. 1301 at seq.) apeclfenlly
excepted “walerpower, or the use of water for the praduction of power” from the tollo-
quishment which 1t ade to the Stntes (gec. 2(e)). It also provided thnt nothing contalned
in 1t shonld “affeet the nse. develepment, improvement, or contenl by or under the con-
stitutional nuthority of the Unlted Stater of gald {relinquished | Innds and watera for the
purpose of navlration nr flood eontral or the productlon of power, or be construed as the
release or rellngulshment of nny rights of the United Stntes arlging under the constipu-
tlonal authorlty of Congress to regnlate or improve navigatlon, or to provide for finad
control, or the pradietion of power” (see, 3(d}) and expressiy rumineg for the United

States “nll 1ts navlgational burvitude and rights in and powers of reculation and control
of =ald lnnda and nnvilgable waters

tlon. nationnl defense, and International affalrs. al] of which £hnll be parnmonnt to, hut

He wholly or tn part wertward of the ninety-eizhth meridian, relating to the o&nersh!p
and control nf ground and surface waters: and the control, approprintion, use, and dlstri-

:]nuntzmtn Ff siuch watera ghail contlnue to be in accordance with the laws of such States™
ot Clenr,
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Constitution which carries with it the right to use without com-
cnsation).

P The cor)lst.it.utional question has not been settled by the Supreme
Court.!™ It wus specifically left open, in the case of u-ngultuion, by
the majority in United States v, Gerlach Livestock Company '™,  Re-
ferring to congressional acts declaring that “the entire entral Valley
project * * *is * * * for the purposes of improving navigation,
regulating the flow of the San Joaquin River and the Sacramento
River, controlling floods, }n‘m'ldm,r_.r for storage and for the delivery
of the stored waters thereof,” ete.,'2? the Court said:

The Gavertiiment contends that the overall declaration of purpose is applicable
to Friant Dam and refated irrigation facilities ¥ L [_It.] !-elit?_s nn_ the rule
that it docs not have to compensate for destruction ot_ riparian interests over
which nt the point of eonflict it has n superior navigation interest the exercise

which ecensions the damape * % *, .

OtClninmnts. on the other hand, urge that at least the Friant Dam project Wnsi
whoily unrelated to navigation ends nnd could not bhe cnntrolletl l:y_the n’-:enel;ﬂ
congressionat declaration of purpose. Tley point out that _' ¢ in every n-
stance in whiclt this Court has denied eompensation for tl_elnrlvntlon of rlpa}'llan
rights it has specifieally noted that the Federal undert:}klr:g bore some .pm"t ve
relation to control of navigation * * % [ani] thnl.‘tlus pourt h_ﬂs never per-
mitted the Government to pervert its navigation servitude m?t) n right to d(_*f:troy
ripariau intercsts without reithibursement where no nm-l_s:atnon_pquose cx!sted.

Since we (o 1ot agree that Congress intended to invoke irs nn\'lr:_ntmn sorvnt_ude
as to each and every one of this group of coordinated projects [i.e. _the vnflenf
units of the Central Valley projeet], we do not reach the constitutional '
{ssues thus posed. Accordingly * * * we need not pooder whether, by virtue
of a hichly fletional navigation purpose, the Covermnent could destroy the flow

. I . - r
M (7 werer, Stockten v, Raltimerc and New York Railrogd o, 32 Ted. 9, 17
{C.C.‘Dr.'l'\?.y.(.. IPSSiT) in which the court had hefore It the question whether Cnm.'r('lzm| cou'ltg
conrtitutionally empower a enrpotatlon to bulld an Interstate hridze n_nd. in !rlu dn nsFﬁu-

ure submerged lands belonplng te the Stote of New Jersey wlthont pay mentlo |ctompm_
tion therefor. The court. speaking through Mr. Justice Bradler, nlt_tlng at fﬂrc" s:.asn' L,

“The moat strenunus objectlon * * * 1o the exerelse of the power In t ul('-'l.t tand
In bared on the fnet that the piere of the hridea are to rest. and the hrill_r:r‘.l 18 g andé
on land whieh belongd to the State, and that no combeusation is propesed to ba
for the tnklug therenf. * =

' ; . A - 1 l. hare and landa

“The armatlon rlghtly =tates that, prior to the Revolutlon, the shor anils
unﬂI:}-l “'.'lll;ll’:rrnf the navigable Rtreams And waters of the provinee QI' New Jorso]y(‘t‘)_]ol;‘)‘m:%dp
to the King of Great Hiritain ns vart of the jura reqelia of the crow p._nml d:‘\ u \; | e
Stnte hy rieht of enoquest,  The inforination does oot state, however, w u;t in f:]n y
frue. that. after 1the conguest. the witld lalg ware Leld L the Sinte, ns thev \\”ro 4
the king, int frast for the publie uxea of navizatlon and fishery. and th.e orecrlnlil ! _l(!l;_(;\l’:’c
of * ¢ 8 faeilltler of navieatlow nil eommerer, Nefng wuljeet o thls trust, .r l-._'-'\
publiel juria - in other words, they were held for the wee of the people at '*_"’f"' am annar-

“&nuch helng the character of the Stute's ewnership of the 1and under wn i'\]r—] T:hllc
tunity held. not for the purpose of manlinwent, but far puhlle nee eapeclally fi ll: n lm_ ¢
uke of navigation and commeree—the qitestion arlses whotler 1t a2 n kmld ‘;l 1ro_n_t_
guserptihlo of peennlary eompensation, within (he meanine nf the Const hg nnr. Wilne
Tt is nnt sn eonsblarsl when * * % stroetured are ereetrdl for the nurpase o '?1 nh
cnmi‘ns-r('ﬂ hy Improving noml preserving the nnyileation, W hx should 1t e dr‘nmnhp ml(‘ﬁ
when * * % erectlnng ace moide for the purpess of aiding and enlarging vnnnm-rc:r‘_I ;iclmn
the eapacity of the navipalie r:lrﬁnm Itsn:t' » e 2 [t iz commerce, amul not navigntlon,

» i o viret of constitutional eare,

w‘}!jl"ilu:gpy\‘\:\l‘frl.r:l ch-(:u“nw enmieren ia 1ie hasis of the power to rogulnte nnvl_:ntlt}négu.!
navimable waters and atreans, and these are £0 completely subierct to the pm\}e]er [i] tn
gresm * * * that §t has hecome nsual ta call the entire navigahie \vnh_arﬁ nfh1 " cnurtllgg
the navicahle waters of the United States, * * * &p wlde and pxtenslve lr-.r nh?nnmt n
‘of this power that no Stnte enn place any ohstruetion In ar npon anv navienhle wa c.it'
agnlnst the will of Congress ¥ & &, And nll this power {8 derived from the mu'i;r g
reculate commeres,’  Is thiz paswoer staved when It comel to thn'quﬂﬂllon of m\-‘t;c r;l:l: a
hridee for the parpoges of cNNMETeR ACCOR3 0 navigable stream?  We thlnk'nnt. n o ] tn'l
that the power fo regulate eommeres hetween the RBtntes extends, not on]_\hto the cn: ror
of the nnvipable waters of the countrw, and the innida under them, for the pnmn:]f“g.
navization, but for the purpofo ot errecting picre, hridgen, nnd nll other 1natrumfl.1't
of commerce which, In the Sudgment of Congress, may be necessary or expedicot.

m 1.

" i:f;t:;fn:;‘é.%ﬁ. 1937, sec. 2 (50 Stat, 850) and Oct. 17, 1840 (34 Stat. 1199).
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of a naviguble stream el enrry away its waters for sale to provide interests
without compensation to those deprived of them.  We have never held that or
anything likeit * * =™ -

The case going furthest in the direction of the first alternative set
out above is United States v, Twin City Power Company.’®™ The Chief,
of Engineers, reporting to Congress on construction of the project in-
volved in this ease—the Clark Hill project on the Savannah River—
had said that “if suitably constructed and operated primarily for
hydroeleciric-power development, [it] would incidentally reduce
downstream flood damages and tmprove low-water flows for naviga-
tion”; Congress had authovized its construction as part of “the com-
prehensive development of the Savannah River Basin for flood con-
trol and other purposes”; and the Court of Appenls for the Fourth
Circuit had “concluded that the improvement of navigation was not
the purpose of the taking but that the Clark Hill project was designed
to serve flood control and waterpower development.” Iiven so, the
Supreme Court found that it had been the “decision of Congress that
this project will serve the interests of navigation,” that this decision
must be respected by the courts “until and unless it js shown ‘to in-
volve an impossibility’,” and that “If the interests of navigation are

served, it is constitutionally irrelevant that other purposes may also
be advanced,” 1%

The Court thus left open the question with which we are now con-
cerned. How it will ultimately be settled will depend on, among
other things, the weight and meaning given to the oft-quoted words
in United States v. Chandler-Dunbar Company : 1%

pwnership of a private stream wholly upon the lands of an individual is eon-
ceivable; but that the running water in a great navignble stream 3 capable of
private ownership is inconceivable.

For this and other similar statements **7 in the opinions of the Court
can, depending upon how closely confined they are to the specinl facts”
of the case in connection with which they were said, well lead to the

18 330 U.B, nt 736 f.  Compare United States v, River Rouge Improvement Co., 269 U.S.
411, #1909 (1926) ("The right of the United States 1n the navigable waters wlthin the
v eril States §s, however, 1mited to the contrel thercof for the purposca of naviga-
tion.” * * * And while Congre<z, 1In the exereize of thla power, may ndopt * * * an
means having some positive rvelntlon to the contrnl of navigation ® * ¥ |t may oot arblv-'
trarlly deetroy or impalr the richts of rlparian owners by legislutlon which has po real or
frubrtantint telation to the control of navieatlon or appropriatenesg to that end™) with
Qily of Tacomna v. Tarpaycrs of Tacoma, 357 U.8. 320, 354 (1038) (“It is no longer open
to question tlat the Federal Goverument under the commeree clanse of the Conktitu-
tion * = = has alnminion, to the excluslon of the States, over navigable waters of the
Unlied Stafes * * * Congrese has elected to excrelee this power under the detalled and

comprelensive plan for development of the Nation's water resources, which It preserlb
1o the Federal Power Act » & »my, d ribed

14 Nupre, note 90,

e 200 S nt 223 1.

e 029 T8 03, 6D (1913). Tor our purposes It Ia worth noting that nelther the majority
nor the minority in the Twin City enre, supra. note 90, rested lts concluslon witi reepect
to the maln polnt at Issue on which they differed-—viz., whether the Chandlcr-Dunbar rule
precludes a recognition of specin]l power rlte yvalue in lands belng takem or whotler it
merely precludes payment for the wnterpower ltself—on the existenee or nonexi<tencs of
“yegted” rights nnider State law. Indeed. though the mlnorlty thought tt worth mentlon-
ing {at 234) that “there are oo vested wnter rights clalmed bere under State law,” it
coocluded that the condemnees were cntltied to compensation for the power =ite value
of thelr fast Innd. The majority. on the other hand, scem to have thouglit that such
righta were elaimed but reached the coneluslon that power site value nerd nnt be pald
whether they exlsted or not: *“It 18 mo answer to seay that these private owners hnd
lnterests In the warer that were recognlzed by State law, We denl here with the Federnl
domaln, nn areq which Congress can completely preempt. Ieaving no vested private claims
that conatitute ‘private property’ within the meaning of the fifth amendment” (ot 227),
¥ For example, Uniled Ntales v. Twin Oity Power Co., supra, oote 90 at 224 £,
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conclusion thet, at least with respect to the navigable portions** of
streams, the United States has such full control that no privats
rights can be acquired in them which are good against it and that,
therefore, compensation is not constitutionally required to be paid
regardless of the purpose for which they are taken.

- 1t should be noted, however, that in what we may refer to as the off-

brand cases—viz, those in which navigation is found to play a very.

remote part at best—there has been a strong tendency in the Court to
find that Congress did not intend to claim the benefits of the servitude
or to deny the landowner or water rights owner full compensation for

what was taken from him even though it might perhaps have done so.*®:

Such, in substance, were the holdings in Mord v. Little Folls Fibre
Com pany,'*® where the question was whether the Federal Power Act
authorizes a licensee to enlarge its production by installing flash
boards which diminish the eflective head of an upstream power plant

without payment of compensation Infernational Paper Company v.

United States'* where the Government had in effect requisitioned the
plaintii’s water rights in order to increase power production for war-

time needs; United States v. Gerlach Live Stock Company,'* where
the question was one of compensation for riparian rights, good under’

State Jaw, which were destroyed by the construction of Friant Dam, a
feature of the Central Valley Federal reclamation project; and Fed-
eral Power Commission v. Niagara Mohawk Power Corporation,''®
where the question was whether the Federal Power Act forbade the

company to take account of the costs incurred by it in connection with

the use of another’s wuter rights when computing its amortization
Teserve. o
Hence, thongh a lolding of noncompensability is always a pos-

sibility, it seems so remote tTmt, considering the state of confasion and.

the controversial nature of the closely related power site valuation

1 Cf, Douvglng, J., dissenting, in Grand River Dam Anthority v. Grand Hydro, 335 U.8,
5%, UT5u (1948) : “The exclusive conirol which the United Stntes has in the water-
power nf n nnvigable strenm * * * extends to the waterpower of a nonnavignble etream
where private command over It 18 Ineonsiztent with the Vederal program of control over
novigation. Uniled Stalcs v. Willow Kiver Co., 324 [1.S. 4090, 500, I‘edernt) regulation

and wontrol hns the same eoffect In each cawe. Okichoma v, Atfckison Co., 313 U.S. 508,

525." Cowpare United Stales cr rel, Tenucasce Vailey Authority v, Powelson, 310 u.s.

266, 273 (1943) where the Court, speaking through Mr. Justlce Douglas, bad left thia
stlon open

qu?‘lt 1a ul-gucd on belialf of petitloner that even though the Tiwneree River Is nonoavl-

gable thronghout thls part of Its course, compensation for the loss of any enpposed power

volue ix no more permlzsible than ln ense of a navignble stream. It 13 pointed out that

United Stetes v, Chmidler-Dunbar Co. * * * held that there Is ‘no private property in

the fluw of n oavigable stream, * * * And it 1z contended that although the Hlwnsses ’

Rirer I« nonnavignble at the points tn gquestien, the flow ot those plnces hns such a dlrect
and immedinte effect upon the navigable pertion of the river farther downstream as to
glve the United States the same plenary control over both the navizalle and nonnuvigable
portlons of the rlver * * *, thereby bringing into plny the rule of the Chandler-Dunbar
caxae. Cf. United Stafes v. Kelly, 243 U.S. 316. But we do oot stop te consider that
questlon, TFur If we assnme, withont deelding. thnt rights 1n the ‘Aow” of a neanavigable
strent created by local law ore property for which the Unlted States must pay compen-
gatlen when it condemns the Ianils of the r‘;p.‘lrlll:m ns\"rller. the waterpower value which

spondent rRoupght to eatablish [st111] cannot be allowed. .
relmﬁee Unr'.rcr'f Stater v. Twin City Power Co., supra, note 80 at 225: "The leglelative
Bisterr nnd constructlen of particular ennctments may lead to the conclusion that Con-
gress excrelsed less than 1th constitutional power, fell abhort of approprinting the How
of the rlver to the publie domnin, and pruvided that private rights exlstlnf under State
low khould be compensable or otherwise recognized. Such were Uniled States v. Gerlach
Live Stock Co. ®* * * and Fedcrgl Power Commigzion v, Niagara Aokawk Power Cor-
pornlion * % s .

ne 02 U.5, 360 (1930).

1 282 U.S. 309 (1931).

m Suypra, no

1. .
magy U8, t2e3i? (1854). With thls ease, compare Niagare Palls Power Co. ¥. Fedorcl

Potoer Commission, 137 F. 2d 787 (C.C.A, 2d, 1043), cert. den. 320 U.B. 792 (1943),

TFEDERAL WATER RIGHTS LEGISLATION 25

question and the protection which is already given to established
consuinptive uses by such provisions as scction 27 of the Federal
Power Act and section § of tlie Reclmation Act of 1902, 1t is Jonbtful
whether any overall attempt to solve it in the sort of legislation that
is now being considered is necessary and whether it would not be more
of an impediment than a help in dealing with the more immedinte
problems with which that legislation is concerned.'*

CONTROL OVER UNAPPROTRIATED WATERS

The length of the foregoing discussion is not intended to indicate
a belief that the navigable streams doctrine is the sonree of all prob-
lems in the Federal-State water rights field. Other problems—prob-
lems which probably provoke even more invective than those in the first
group—are those which are often spoken of as if their answers turned
on the answer to the further question, as it is sometimes put, of who
“owns” the unuppropriated waters of the Western States,

This question 1s virtually unanswerable. It is unfortunate that the
terms “property” and “ownership” ever crept into the English lan-
guage as descriptions of any governmental interest in or power over
the waters of its streams, whether the government in question be the
Federal Government or a State. It is only by a species of poetic li-
cense that we apply such terms as these to fugitive stuff like water
before it is reduced to possession.’’® The “more or less attenuated
residuum of title that the State may be said to possess,” was Mr. Jus-

4 Phig problem, in brlef, 18 whether allowanee {3 to be made in condemnntlon actions
and In adinlplstratlve determinatlons of n utility’s rate base and amortizatlon teserve
under the IFederal Power Aet for the value of Its water rights or for o special value
attachlng to it land bheeause of its usefulness for a hydroelectric plant, Thils has been
o matter of guite heated dispute between the majorlties andd the minoritles of the Court
in cuch of the three caxes that have been before It In recent veara. Grand River Dam
Authority v, (Ivand Hydra, supra, note 108 : Federal Power Commission v, Niagara Mohawnk
Power Corporation. supra, nete 113, and United Stefcs v. Twin City Prower Co., supra,
uote 900, In the first of these, It was held that the Pederal I'ower Act dees not preclude
n State court fram admitting evidence of power site vplue in n condempation action
brought by a Federal licensee where the lleensee did not rely on Federal eminent dowain
authority.  In the second, 1t was held that the act A0 not wipe ocut the value of pre-
existing water rights and that allowsuce for payments made for tﬂe use of such rights had
to b permdtied by the Federal Power Connnission in the acevunting record of the licrnsee,
Tu the thied, the holding was that the Chaniler-Dunkar rule procludes the specinl value
when the Unlted Stotes itzelf §s the condemner. These three cascs Mlustrate, but do
nar exhanst, the range of questlons fnvolved fo the power site valuatlon problem. The
differruces In resalt in these cases are such that one {3 tempted te say, with the late Drof.
Thomas Reed I'owell, If I remember bis dictum enrrectly. that “Between any two cases
there §3 nlways enough of a difference to owke a difference it the Court wants to see the
difercuce,” TL may be peled, however, that of the four mewhers of the Court who par-
tleipated In all three caxes two (Burton and Freaukfurter, JJ.) voted conslstently to
allow the speelal value and two (Douglns nnd Blarck, J1.) voted conslziently toe disailow
it. 1Pour other memhbery participated anly in the first of tlicse three enses: Chilef Jnetlce
¥inson and Mr. Justice Jiackson there voted to allow the specla]l value, Mr. Justlee
Murphy and Mre. Justice Hutledge to exclude 1t Mr. Justilee Reed particlpated 1o the
first and third epres; he voted to allow In the first, to exclude 1a the third. The same
¢hange of votes is recorded for Chief Justice Warren and Mre. Justlee Clark who particl-
pated In the second and third enses. Mr, Justice Mloton, on_the other hand, vnted to
exclide In the second aond to loclude In the third, Mr, Justice Ilarlan voted to laclude In
the third, the only one of the three cnses In which he partielpated.

uis [t ghould be nnted, however. that the sugaecstlons made hereafter In gee. 2(b) of the
draft of bill appended to this memorandum have conalderable relation to the problem with-
out nttempting to furnish an entlre solution.

M8 f the aegument of enunsel for Culifornla as summarlzed by the reporter ln drizone
v. Califoraia, aupra 01, at 433 :

“Arizona does not clalm to own the running water, nor could she do ro. Only such
water ns 18 tuken into pussesslon and control is subject to ownership., Controel of these
waters is an exerclse of the pollce rower. which 18 another term for the power of govern-
ment. * * * Tt & an exercice of political power. :

""The right of the United States to exerclse control over the Colorado Rlver for Improve.
ment of pavigntion or'otherwise 18 nlso the exerclse of go;ltlcal power * * * It iz thus
a cobfliet between the politlcal power of the State and the political power of the Nation.”
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mit their plans for structures to a State officer for approval before be-
inning construction.?® They need not require their employees who
drive I'ederal trucks to have State drivers’ licenses.'®

But, to return to the narrower problem of Federal-State relations
in the water rights field:

It has been suggested that there are constitutional infirmities in
the proposals that have been made to requive all Federal agencies to
abide by the Tnws of the States dealing with the appropriation, con-
trol, use and distribution of water. Were it not for the official stand-
ing of these by whom this suggestion has been advanced, it would have
a rather hollow ring to it, particularly since the proposuls ave lavgely
modeleid on a statute ax venerable as section 8 of the Reclamation Act
of 1902, Fortunately, the often interrupted and rather unsystematic
exposition of the supposed infirmities by Assistant Attorney General
(as he then was) Rankin in 1956 1% has recently been refurbished and
made more Jucid in what is evidently a earefully prepared paper by
Assistant Altorney General Morton. ***  The notion that there may
be some constitutional prerogative in the executive de%)m'tments to
proceed without regard to State law that would be infringed by a
congressional requirement to the contrary appears to have dropped by
tho wavside. It is admitted, the premise being that the United Stales
has a proprietary interest in the unappropriated waters of our streams,
that Congress could “give away” this interest to the States with the
presumable consequence (though this is left unsaid) that reacquisition
would have to be in accordance with the laws of the donee. It is ad-
mitted also that it is “competent for Congress to say to Federal of-
ficers that they shall conform to State law as far as they can without
defeating the Federal purpose in the acquisition of water rights”
[emphasis in original] with the eavent added that “When Congress
authorizes or directs a Federal department or oflicer to construct and
operate a project within its own sphere of delegated powers, the Con-
stitution does not permit a construction which subjects that direction
to the choice of consent or veto by any State or State official.”  Finally,
it appears to be admitted that, though there has been “some very loose
talk about the so-called ‘delegation’ of the power to State legislatures”
which is objectionable, the same results might be reached on a theory
of “adoption” of State laws by Congress for the guidance of Federal
officials and, in view of the Sharpnack ease,™ that this “adoption”
can he suelt a “eontinuing adoption” that it includes State laws enacted
after the Federal act becomes effective.

1M Arizana v. California, aupra, note 91 at 451 £,

T Joknran v. Merpland, 254 U.S. 91 (1920), Cf. rec. 211(]) of the Federal Propertiy
and Adminlztrative Services Act of 1049, as amended by sec. 2 of the act of Sept.
1954, 64 Stub. 112G, 40 U.S.C. 401(}) : “The United Stntea Clvil Service Commliasion shall
{rpue repnlations to govern executlve agencics in authorlzing ctivillan eraonnel to opernte
Qovernment-owned motor vehiclea for officlnl purposes * * ¢ Such regniationn * ..
may require oprrators and prospective operntors to obtnln guch State and local licenres or
permlts as would be requlred for the operatlon by them of elmilar vebleles for other then
officini purposes.” . X

1 ITenrings on 116 8325, ete., 84th Cong., pp, 23, 25 £, 38, 43 M1, 53.

1 A[r. Morton's paper Is reprinted infra, pp. 51 . .

m [fyited States v, Bhorpaack, 355 U.5. 286 (1958). Mr, Morton’s comments on this
came, which had to do with {he Arsimilntive Crimes Aet, could readlly be ndapted to the
problem Lefore the committee by substituting the words shown in brackets for those in the
orlrinal statement which precede them: “Fhere 18 nothlag lo the cose which sanctlons
delegation of legislative power. The adepiion of certain State crlmlnnlﬁiwnter lawa
simply made them a part of the body of Federal law to he enforced [observed] by Federal

oficinls in the administration of Pederal justice [water development programal.”
{Emphasis in original.]
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The caso against constitutionality thus boils down to little morve
than a choice of words in the argument about “delegntion™ as against
“adoption” and to a considerable lack of common undersianding in
the case of the limitation which Muv, Morton imposes on Congress’
competence “to say to Federal oflicers that they shall conform to
Staie Jaw.”

The lack of common understanding to which I refer has to do,
first, with the meaning of the phrase “laws of the several States
relating to the appropriation, control, use, and distribution of water?”
and, secondly, with the meaning of a congressional authorization to
a Federal agency to construct a project in accordance with such Iaws,

“Appropriation, control, use, and distribution of water” must bo
read, of conrse, with Awizona v. California and the fvanhoe cuse in
mind. lrizone v. Californic™ makes it reasonably clear that the
phrase is not broad enough to cover State Jaws giving State oflicials
supervisory authority over Federal construction plans and specifica-
tions. The Jvanhoe case not only added to this the holding that the
direction to the Secretary of the Interior, as spelled out in the Rec-
lamation Act of 1902, to comply with such laws is not broad enough
to ullow the States to add conditions to their permits or licenses which
run contrary to other provisions of FFederal S:L\r—in the instant case,
the excess land provisions of the Federal reclamation laws—Dbut gave
us this aflirutive statement of its construction of the section in which
the plirase in question oceurs:

As we rend section & it merely requires the United States to comply with
State lnw wlen, in the construction and operation of n reclamation project, it
beconies necessary for it to acquire water rights or vested interests therein.
Rat the acquisition of water rights must not be confused with the operation
of [Pederal projects. As the Court said in Mebraska v. Wyoming * * *: “We do
not suggest that where Congress has provided a system of regulation for Ifederal
projects it must give way before an inconsistent State system.’” ® * * We read
nothing in =ection 8 that compels the United States to «deliver water on condi-
tions imposed by the State™

The meaning of a congressional anthorization or direction to con-
struct a project seems also to be a subject of misunderstanding. In
the first place, Mr. Morton equates two things—authorization and
direction—which may be very different. In the second place, he
attempts to turn what is basically a problem of statutory construction
into a constitutional problem. "It may be admitted that it wonld
bo incongruous for men in Congress to include mutually contradictory
provisions in an tet, but the reconciliation of such provisions or the
determination of which shall prevail over the other hardly rises to
the dignity of an exercise in constitutional law. Tt would clearly
not be unreasonable for a court which found itself faced with a
direction or even an authorization to construct and a conflicting
direction to proceed in compliance with State laws which would
render the first direction or authorization nugatory to hold that it was
not Congress’ intent to frustrate the former by insisting on the latter
and to fortify its conclusion with a reference to the supremacy clanse
of the Constitution. Such is, after all, a permissible reading of the
First [owa case.® But this is o far ery from saying that, if Congress

M Suprag, notes 91, 128, )
™ Supra, note 01, at 28 £, -~ : ’
m Bupra, note 16.
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chooses to muke itself sufliciently clemr on_ the subject, its project
authorizations cannot consiitutionally be vead as saying, in effect, that
the Sceretary of the Interior, the Seerctary of Agrienlture, o the
Scaretary of the Army, as the case may be, is aulhorized to construct
if, but only if, he assures himself (hat he ean obtain the necessary
water rights in accordance with State law. The problem, to repeat,
is not. one of the constitutionality of such a Jimitation on executive
authority but of the proper construction of such authority and direc-
sion as iy be given,

T'o say, however, as the above indicates that there is no observable
substance to the supposed constitutional argument. is not to say that
there are no policy questions to be decided before proceeding with a
wholesale ndoplion of State laws on the subject. It is these that now
need to ba looked at.

There are on the Federal statute books today only three general acts
of major importance which specilieally refer to observanee by Tederal
agencles of State water laws.® The first is the Reclamation Act of
1002 which, as has alveady been pointed out, is restricted to projecls
constrcted under the Federal reelamation laws and, even within that
Iimit, refers only to “laws * * * relating to the control, appropria-
tion, use or distribution of water used in irrigation, or any vested right
acquired therennder.” 'The second is the Federal Power Act of 1920
which goes to noninterference with “the laws of the respective States
relating to the control, appropriation, use or distribution of water used
in irrigation or for municipal or other uses, or any vested right ac-
guired therein.””  And the third is the Watershed Protection and IFlood
Prevention Acl of 1954 which requires the Secretary of Agriculture
either to acquire or to satisfy himself that the beneficiaries of any proj-
ect undertaken pursuant to that act have acquived or will acquire such
valid rights to the use of water under State law asave ealled for in the
circunstances.'

No survey is available to show how far these requirements are sup-
plemented by voluntary adherence by agency heads to a praciice of
following State procedure, but it is clenr that the statutes leave ¢reat
arens uncovered—all operations, for instance, of the Corps of Tingi-
neers, the largest of Federal constructing agencies in the water re-
sources fielily many agencies of the Department of the Interior which
ntilize water (for example, the Bureaw of Indinn A flairs, the Nalional
Park Service, the Fish and Wildlife Service, an even the Bureau of

W Fhere are, of cnurke, many ether Federnl acts which refer to Stnate wnter Inws.
fenntor O Maheney's stotement at the comndttee’s hearlngs on FILIL. 445G7, ote, &iith Cong,,
lsted 50 (pp, 58 M3, Concressman Hesmer'a 26 (pp 65 F.3. nod the Parm Burenn Federa-
tion's 25 (pp. 171 1), These enmpllatlons tnelnde varions pets whicl refer to local water
Inws generatly whleh have been diseuszed or mentloned elsewliere In thls meiaorandom
(for cxample, the 1866, 1570, 1577, and 1891 pets, amd the Yybmerced Tande Act).
Olliers thut nre listed enueern projecte under the lurean of Tteelamntinn which dn not
enme wholly within the general reclnmation lnws (for examples, the Warren Act anid the
Smnll Projects Act) or concern sfmilar projects undertaken by others (for cxnmple, the

Water Conseryation Aet of 103001, Stlil others deal ouly with individunl named reclamn-
tlon projreis {for example, (he Boulder Canyon project and the Santn Margarita project)

« ar rpocifle Indinn projeats (for example, the nets of June 21, 1806, Mar. 1, 1007, rnd May

an, 1009}, Othera appenr to be Inrgely in the nnture of caventu (for example, the Tnylor
Grazing Act nnd the nct of Dec. 24, 1942). There are ane or twn tlie meaning nnd elfect
of which 1s not clenr (for exampie. sec. 208 of the act of July 10, 1052, nnd the nt-.‘t of
Ang. 8. 1046), It Is intercating to note that sec. 1 of the not of Tunc 4, 1807 (30 Stnt,
24, 18 U.5.C. 481). which 18 amang thnse lirted. provided that rights to the ure of wnters
tonnd on natlenal forest lands micht be establizhed *‘under tho Jawe nf the State whereln
guch natlonal forerts nre ritunted. or under the laws of the United Statcn and the Tuvles
and rezulations established thereunder.” [Emphneis added.] No compilation 18 nvallable
showing the inrtnhcea lo which Congress ham refused or falled to Include provislans of tha
sort hiore in questlon in elrcumstanest whern they micht hnve been thought appropriate.
1 Act of Aug. 4, 1034, sec, 4, 68 Stat. 047, 18 U.8.C. 1004.
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TReclamation in everything except its irrigation operations) : the De-
partment of Agriculture, except so Tar as it operates under the Water-
ched Protection and Flood Prevention Act; and the military estab-
lishments—and tho fact (hat statutes similar to the three which have
just heen mentioned hava not been made applicable in these other areas
could readily lead to the inference that it is Congress’ intent that there
shall not, be compliance in these cases,

Whother this is good, bad, or indifferent is, of course, ancther ques-
tion. One of the great difliculties in discussing it is the lnck of any
systematic survey or even of a good collection of concrefe exiinples

~on the basis of which to appraise the practical effects of the present
systéin and (he probable effects of any proposed svstem.'2* We do
ot know! in anything even approximating tangible terms, in what
ways the exercise of Federal powers in this field, whether by the crea-
tion of reservations or otherwise, actually interferes with the work
of State engrineers who have the job of administering water resources
and we do 1ot know, on the other hand, the extent to which a require-
ment that Federal administrators follow State laws in this respect
would hamper them in carrying out the jobs that Congress gives them
to do. The argument thug far has been couched Targely in terms_of
the “righ’ré”"o?‘th'é States and the “rights” of the Federal Govern-~
iient without suflicient attention being paid to the merits and de-’
merits either of the present system or of any proposed system as they”
involve both routine daily operating problems and great, substantial
conflicts of iterest.

About the most that can be said is that prima facie the present
diversity in Federal statutory provisions makes little sense and that,
insofar as there has been experience under the Reclamation Act of
1902, there has been little or no serious complaint about the outcome.

There has been, moreover, little or no systematic attempt to analyze
the blanket proposals to require compliance into their constituent .
parts and to assess the effects and the relative importance of requir-
ing compliance, on the one hand, and of permitting noncompliance,
on the other, to the Federal Government and the States on an ex-
ample-by-example basis.

Is it, for instance, just as important to the States for the Federal -
legislation to cover nonconsumptive nses of water asit is for it to cover
consumptive uses? s it just ns mportant to the operations of the
TFederal Clovernment. for it to retain freedom for an ngeney whose task
is primarily to serve local people who, if they were serving themselves,
would be bound by the laws of their State as it is to preserve freedom
for an agency which is serving an urgent national need? Ts the situa-
tion the same, and are the demands of the States equally persuasive,
where the water development is an isolated one and where it is part
and parcel of a multistate undertaking which might be frustrated if
there were o requirement that the laws of any or all the States con-

-

12 Thn Presidentinl Advlsory Commlittre on Water Rerources Polley, composed of the
Secrotaries of Agrleulture. Defense and the Interior, recommended in 1ts report of Dee. 22,
1900 {II. Doe. No. 315, 84th Cong.), that "a study be made by the Federal Government
in collaboratinn with State and local entitler to determine the relationships between
property tichts to water and the soelnl nnd economic development of the Natlon and the
area. and of the principles nnd erlteria which rliould be Incorparated Into Federal, State,
and local tnws regarding rights to the appropriation and use of water that would nssure |
{tr best and most effective use and at the kame time encourace maximum participation by
all partles concerned,’” This study has not been made, it hpd, answers mizht be
avallable for many of the presently unangwered questions with which we are faced 10day, |
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corned be complied with? Does it make any diflerence, cither to the
States or to the Jederal Government, whether the eongressional act
mukes clear (hat the intent behind il is to promote comity wilh the
States ™ or whether it is couched in language which may lend force

to a contention that it is an irrevocable quitclaim of whatever rights

the United States now has?

Numerous other questions of this nature could be asked,'® but those
that have just been set out are enough to malke clear that the problem
is suseceptible to something other than an all-or-nothing answer. In-
deed, there are signs that all but the most ardent Federalists and the
most ardent advocates of State control are beginning to realize this.
The Administration’s preparation of and its willingness to back most
of LI, 4567 is evidence of this on the Federal side and the excep-
tions contuined in various of the olher bills that go a lot further than
.1 4567 are a sufliciently far ery from the days of T1.R. 5735 of the
#2d Congress to indicate a willingness on the part of State advocates
to compromise a bit.

If this is so and if T am right in believing that the problem should
be locked at primarily as one of working out a rational system for
administering the water supplies which are available to us from river
systems that pay little or no attention to State boundaries and of
reconciling conflicting interests in a governmental system which in-
cludes both the Nation and the States, the task of framing appropriate
legislation boils down to that of balancing the equities of both and
the needs of both against each other and thus of attempting to arrive
at a workable and not too controversial solution. The outcome may
be legislation which is not completely satisfactory to anyone but
which will, nevertheless, provide a more rational approach than we
have at present. o

There appears to b reasonably general agreement that the legisla-
tion need not or should not touch Federal activities which arise out
of the United States’ relations with Canada and Mexico and that,
in spite of the wide implications of the Winters doctrine, the Indian
activities of the United States can also be left uncovered. There would
probably alse be fairly general agreement that the improvemnent of
naviegation and the control of floods do not involve a use of water
within any nsual nnderstanding of the word when it is used in the
phrase “ajpropriation, control, use, or distribution of water” and
that any requirement, with respect to proceeding in accordance with
State law for these purposes—except, perhaps, insofar as their fulfill-
ment touches on the “vested rights” problem discussed earlier in this
pancr—can bhe omitted. ) )

It is beyond these relatively noncontroversial areas that the dis-
pute begins. Subject, however, to correction from those whose prac-
tical expericnce may cause them to arrive at a different conclusion,
T helieve that legisiation can be drafted which will go a long way
toward meeting the day-by-day needs of State administrators and
will serve to make more nearly uniform the practices required of

T T of eomity between the Unlted Stntes of Amerlen and the State of
C.'\I.H‘nIE'I'-t‘r'"i‘u!p"-:grg?lt-"ﬂ frne "y'" e jn gee. 2 of the nct of July 28, 1954 (63 Stat. 576)
n t Santn Marenrita project.
r :“ Rﬁemt*ﬂ\lg may rlh:- very 1mnth.:1mt 1s this: Ourht a dlstinctlon to be mrde, so far ng
requirlne Federal officers’ compllance goes. betwren those Btate lnwa which vert merely
minlaterlnl powers in the local officers and those that permit them to exercise considerable

diecretion?
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Federal agencies which serve the public without interfering with
their work in other cases where the advantages of preserving Federul
freedom of action may outweigh the advantages of requiring com-

liance with State law or in which the need of the Iatter is not fully

cinonstrated. '

Such legislation ean begin with acceptance of nearly all *** the
provisions of IL.I%. 4567. 1t can recognize that there are rights to the
use of water which are sufliciently “vested” that they ought to be
paid for if they are taken. It can proceed on the assumption that the
answers to the first three questions stated above are in the negative
and that the answer to the fourth is in the afliriative.  And, in order
to overcome the obviously legitimate complaint on the part of the
States and their administrators that they frequently do nol know what
Federal claims there ave or what their extent is and thus are not in
a position to advise would-be appropriators, it can supplement all of
tho above by providing for the maintenance of a public catalog of all
claims of right to store, divert or use water on the part of Federal
agencics whether they are required by other parts of the legisiation to
follow State law or not.™®

Such legislation would, of course, have to be coupled with an under-
standing that it is not the Iast word, that exceptions may have to be
grafted onto it from time to time by the Congress, and that it may
also have to he supplemented by acts dealing with specific projects
in cases where the need becomes apparent or even by general laws
dealing with uwreas of concern which it leaves uncovered if, as, and
when the picture is clearer than it now is. But with such an under-
standing, legislation along the lines just set out ought, as has already
becn said, to go a long way toward providing n practical reconcilia-
tion of the presently conflicting claims of the States and the Federal
agencies in a field for which 1t is impossible to provide a panacea.
This, at Teast, is the spirit in which these suggestions are made,

1% The doubtful phrase here 18 “por shall 1t nffect the richt of nany State to exerclse
Juri=iliction over winter rlghts conferred hy the Act admitting ruch State Into the Unlan
or such Riuate's constitutinh, nf aecepted and ratiled by sneh Act of admisslon™  On thig,

ger Assletant Attorney Genoral Morten's remarks, infra, pp. 56 £, Sce also Shannon v,
United Stnles, 160 Vel 879, 874 (C.CLA. M 1903), In whbeh the court, faced with the

argnment that the provision of the Moutana admisslon wet and the State constitntion by

which Montann was reqitbred to neree, nmd did axrea, that all Tndian Innds <ol remnin

utiber the *“absoliie jurisdietion and eontral of 1he Congress of the United Xentes™ wis an
bl aedinls<ton that other pubibe uds were not <o steletly governed, sl o % ® 1t 13
whaelly untecessars te cnter Into o digenssdon of 1he gonsitocrion of (hila provizton of the

Can<tituthen of the Stole of Mantana,  Congress hind net the power (o rellnonlsh nony of lis
Jurlsdietlen over the pulile demain by any compact with that State, nor had that State
the power to reserve any siuch control,™

10 Qpeh a provision wagr Included In 8. 18, 82 Cong.. as reported by the Senate Judiclary
Commnittee.  When the mnain portien of thiq DI was pleked rp nned Ingnrporated In wee. 208
of ihe Justlee Depariment Apprapriation Aet, TO8R (66 Rent, G060, 4% U.R.C, G66). the
provisinn was dropped.  In 1ts report on 8. 15 (8. Rept. No. 753, §2d Cong.), the comn:lttee
spalee of thiv nroavislen a= followa:

“Senator Maugnnson also suthnitted an nmendment to the hilt which anprars s see. 2 of
the bill. Tt requires the hend of each department or agenecy of the United States and
every corparation whieh 1s wholly awnwd hy the United States to submit within a Z.xear
peried of time to the Seeretnry of the Interlor o complete Hat of all elaiing of right to yse
any Frream or body of surfaee woter I the Unlted States, hls et sholl be supplemented
properly na new elaims and rlzhts are made or other clalms are abandoned or otherwise
disposedd of. A entalam of ruch elabins 1s to be malntained by the Seerctary, which <hnll
be apen to the publle inspection, exerpt when they may be barred from such iuspection by
rentson of seereev required by nntienal defense,

“The cominittee 1s of the optnien that development of a catalog of thiz nature would
be maost anlutaey nnd that there ghonld bie o slucle depnaitory where the wnter rlirhte ¢laims
of the Tinited States should be available for whatever nurpose mav be heedad.  Thi= pro-
vislon §2 not only helpful to all of the landowners who may be interestad in the water
rights of n partlealar atream but 13 exeeedingly helpful to the United States In knowing
wheres and Tiow It ean, on whort notice, determine ita holdings In thie respeet. This ts a
Ernvlnlnn the commlittee belleves sionld have been In foree and effeet long before now and

elleves thnt it will prove mort helpfnl In the future ndminiatratlon and adlodleatlin on
qmunntrllnna nr{ tI\:ntor rights, to say nothing of the Incidentnl usea to which such a caralog
ay he made.
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SUMMARY

It has been emphasized at various places above that we have a
system of dual control of the Nation’s streums and that it is this that
gives rise to many of the problems with which the bills now before
the conunittee are concerned. Thongh the points that this dual
system is not new and that it is, indeed, virtually inlierent in the struc-
ture of our Government—a Government which is neither, on the one
hand, o mere confederation of States nor, on the other, completely
centralized—need be 1o more than stated, they are, of course, well
taken. Running through the discussion, moreover, are two sets of
gmhlems which, though the distinction between them was frequently

lurred in tho testimony before the committee, need to be kept sepa-
rate: (1) those which involve consideration of the relations between
individual water users’ rights on the one hand and the rights or claims.
of the Iederal Government on the other; (2) those which involve
consideration of the relations between the States on the one hand and
the Federul Government and its agencies on the other. The first is
essentially a problem of deciding how fully “vested” the rights to the
use of water which individuals have shall be treated as being. The
second is essentially a problem of deciding how fully the administra-
tion of water resources, particularly of those water resources which
are not now in use, shall be continued in or restored to the States.
The strength of the argument in favor of a Federal yielding or refusal
to yicld may well be greater in one case than it is in the other and
it may well vary from instance to instance depending on what Federal
activity is in question at the moment.

What is now called for, with these remarks as background, is an
outline and summary of the kind of problems that we have and of why
we have them:

(1} We have, on the one hand, the facts that, with few exceptions%'

our stream systems are interstate stream systems and that the sum o
all the interests in any such stream system transcend those of any one
State through which it passes and even, in some cases, those of all the
States through which it passes.

0 A common factor In both of these iz the open-endedness of the Federal claima
Certnlnly life woufd be mnch simpler for State administrators and a tliler conceptunl
framework would he avnllable to them and to State legislntors If the Wintere doctrine were
not inw, If Federal Power Commlsslon Jleensecn were ohillged to secure permfirsion to atore
and divert water n9 other nwern in neenrdance with State lnw, if there were no Federal
naclrntlnn sorvitude. and If all Federal agencies which make use of the waters of any
ptream ar of underground sources had to net in the same manner a8 private appropriators,
Likewlse, for (he tmlislhial warer nser,  Ile thinks of himself ps having, nnhd. he Iv com-
maonly reforred tooas havlng, n veesled” vleht. The term encrles with 1t o eonuotntion of

ermanenee nnd adefengibllity an lone na he continnes to put the water to henerlelnl 1tge.

ut the epen-endednesa of Federsl elalms livelves gnestlond wlileh bother Wim, too. How
fully vested Is a water right which may be set nxtde to satlsfy navigatlen reaulrements?
How fully protectedl 1s It agninst clniine made on behalt aof an cx{mndlng Indinn use?
Whnt nre 1ty owner's Flglita as against those of otherr who derlve thelr water aupply from,
pay. n Tedernl prejoct bullt far flond control and allled piTposes’?

Ta nxk these questions 18 not to answer them or to Buggest that there are not eounter-
valllnrg conslderattons on the Federal side of the pleture. It 1s merely to any that they
are serlons questlons which deserve rserlonn considerntion. In any event, however, It
must aluin he noted that, even if nll Federal elnlma conld become elose-ended, thin wonld
not furnish complete protection efther to the Indlvidunl States, subject ar they are to the
rule of cquitnable apportionment (Kawaar v, Colerado, 206 U.S, 40 (1007); Wyeming v.
Coluradn, 259 U.R, 419 (1022) ; Nebranke v. Wyoning, supra noto 110), or to the Indlvidual
water nsery, subject am they are to the seame rule as applied between the Stater and of
embodied In inteestate compacts (Hinderlider v. La Plata River and Cherry Creck Dilch
Ceo,, 304 U.8. 92 (1938}) and, at lcast In some ‘Western States, to such hasnrds as those
that rice from the pueblo rights doctrine (Sen Diego v. Quyomaca Water Jo.,, 208 Callf.
105, 287 Pac. 475 (1930) ; Cartwright v. Publio Bervice Uo. of New MHezioo, 68 N Mex. 64,

843 Pac. 2d 654 (1058)).
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{2) We have, again, the fact that our streams ave being called on
to furnish water for diverse and conflicting purposes. IFor instance,
the full use of the low of a stream, regulated or unregulated, to supply
navigation requirements is (or, at least in many instances, may be)
inconsistent. with its use for irrigation. In most cases, these uses are
uses by private intevests and, though our problem is frequently
phrased us though it were one of the Federal Government or of a
Federal agency versus the States, it will more frequently be that of

rivate interests operating under Federal auspices versus private
mterests operating under State auspices.

(3) We have a substantial body of law and doctrine nnder which
the United States and its agencies exercise the power to control the
streams for at least some purposes. Vast expenditures of Federal
money have been made to nccomplish certain of these purposes. In
other instances, substantial non-Federal expenditures have been made
in reliance on the Federal power and willingness to control.

(4) We have, on the other hand, the hasie assumption that, to the
extent that the United States does not act, the States may act to
control these streams and we have, in addition, the fact that it has
been left to the States, for the most part, to prescribe the rules by
which private rights to the use of water may be acquired and, where
such rights vequive administration, to provide the same. It is also a
fact that, quite apart from any constitutional issne that may be in-
volved, there is no inclination on the part of the Federal Government
to disturb this arrangement in any wholesale fashion.

(5) We have, as a complement to and confirmation of this practice,
the facts that Congress in 1866, 1870, and 1877 consenterl to the Western
States’ exercising the power to prescribe the rule by which local uses
of water are to be governed and that it has never withdrawn this
consent in terms. We have, as a finther fact, the clear implication in
the 1877 act that this rule is applicable only to the nonnavigable por-
tions of any stream systemn. . )

(6} We have, as a fact, the existence of many rights to the use of
water in the hands of private parties. Most of these originated in
State law and practice. Some, however, depend on Federal law, The
extent to which the former are fully “vested” also depends, to some
extent, on Federal Taw, )

{7) We have, as history, the fact that control, both Federal and
State, over tho use of water has grown enormously during the past 100
years and wo have the probahility that it will continue to grow during
the next 100 years as demands inerease. We have, therefore, the ]n-obn-
ability of greater and greater involvement as the years go on,

(8) We have, finally, the fact that in some instances Congross has
required Federal agencies to conform to State law with respect to the
appropriation, control, use and distribution of water and that in other
instances it has not done so. Contrary implieations can be drawn
from this practice. Tt canbesaid,on the one hand, that it has been the
Congress’ historic policy to require such conformity in many instances
and that, therefore, conformity should be the rule even when it is not
required by law. It can be said, on the other hand, that the inclusion
of the requirement in some cases and ifs omission in others is sig-
nificant and that any Federal agency which goes out of its road to con-
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form is taking an unauthorized step and, perhaps, casting a cloud on
legitimato Federal rights which it ought not to cast. i

All of these points need to be borne in mind in framing Federal
legislation. Their consideration and a full diseussion of the merits
og tho fears expressed by spokesmen for the States and for private
water users would involve a thorough study of the relative benefits of
the various uses to which water is being put and of the relative advan-
tages of local control, central control, and dual control 1n achieving
that complete use of the Nation’s resources which is becoming more
and more urgent. Unfortunately, the materials are not available for
such a treatment and the problems, therefore, have to be assessed at
this time as best they can be without the benefit of such & treatment.
The sugrestions that have been made above with respect to legislation
that may be appropriate at this time, and the draft of bill that is
attached to illustrate a way in which these suggestions may be imple-
mented, are submitted both with this weakness very much in mind and
with & realization that any solution that is proposed is likely to be
somewhat controversial. :

APPENDIX: DRAFT OF BILL

A BILT To premote comlty between the United States and the States of the Unlon with
respect to the adminlsteation of water, to strengthen rights te ihe use of water ac-
quired under Stuate law, nud for ether purposes

Be i enacied by the Renate and [fousce of Representatives of the United States
of America in Congress asscmbled, That the purposes of this Act nre to promote
harmony between the United States and the States of the Union in the adninis-
tration by the Intter of their laws relating to the appropriation, use mul distri-
bution of water and to strengthen rights to the use of water acquired and
excreised nnder those Inws,

BEC. 2 (n) No withdeawal or reservation of surveyed or unsurvered publie
Iands, heretofore or hereafter established, shall affect any right to the use of
water acquired pursuant to State law eitber before or after the establishment ot
the withdrawal ar reservation.

(b} No law of the United Stites under authority of which water is stored,
diverted or developed by an ageney of the United States for consumptive use or
for the production of hydrociectric power shall be decmed to auithorize the taking,
without the consent of the owner of the right or, alternatively, payment of just
compensiation therefor, of a right to the use of water which was acquired and
exercised fur consumptive use in aceordance with State or IFederal luw prior to
enactment of the law of the United States and which was exercised with reason-
able continuity thereafter in accordance with the law governing it.

{c) The head of any ageney of the United States hereafier initinting a project
which involves the storage. diversion, or development of water for the benelit of
and consumptive use Ly persous who, if they were themselves undertaking the
project, would be subject to State luws reluting to the appropriation, use, and
distribution of such water shall, to the extent that the project is for suid purpose,
proceed or require tlie beneticiaries of the project to proceed i conformity with
those Iaws. The Stute Jaws referred to in this subsection, as they now exist or
a8 they may hereafter be amended, are hereby adopted as laws of the United
States tu the extent necessary to carry out this snbsection.

(d) Nothing contained in this secetion shall be construed ns—

(i) afecting, impairing, diminishing, subordinating or enlarging (A) the
rights of the United States or any State to waters under any interstite
compact or existing judicial decree, (B) any right to the use of water
heretofore ucquired and maintained under Federal or State law by any
persen, (C) any right to any quuntity of water used for governmoental
purpeses or programs of the United States at any time after January 1,
1340 to the effective date of this Act, or (D) any right of the United States
to the use of water lawfully initinted in the exercise of the express or
necessurily impliod nuthority of any present or future Act of Conpross of
State 1w to the extent 1hat such rizht is senior to the rights of othors
aenuired utider State lnw; or

{il) requiring compliance by an officer or agency of the United Stntes
with nny Btate law the effect of which is to treat the United States less
favorably than it treats any person subject to the jurisdiction of the State
or to prohibit or unduly burden the storage, diversion or developuwent of the
waters of an interstate stream or stream system in one State for the benefit
of persons in another State; or

(1i1) permitting appropriations of water under State law which Interfere
with the provisions of international treaties of the United States.

8ec. 3. The head of any agency of the United States which constructs, oper-
ates, or maintaing any project for the storage, diversion or development of
winter for coosumptive use, for the protection or cultivation of fish and wild-
life, or for the production of hydroclectric power shall file or cause to be filed
with the Secretary of the Interior, in such form and detail as he may pre-
seribe, a complete list of its claims of right with respect thereto. A like report
shall be filed, a8 the Secretary maoy require, by or for every licensee, permittee
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or ward of the Uniled Stales whose claim of rigbht is nst hased solely upon
State Inw. Sald list shall be supplenented and rcevised promptly as new claima
are made and existing claims are abandoned o otherwise disposed of. A
catalogue of such claimg flall be maintzined by the Secrefary and, except for
Items therein wlich are certificd by the hend of a elaimant ngency to be of such
fmportance to the niational defunse a3 to require secrecy, shall be open to public
inspection, and copies thereof and of items therein shall, subject to the same
exception, be furnizhel by the Secretary to any person who applies therefor and
pays the cost of preparing the same.

“pe 4 (g Notwith=tinding its rights with respect to the maintenanee and
improvement. of navigation and of the navigable eapaicity of the streams of the
United States, the United States hereby consents to the centinued storage and
diversion of water for consumptive nse from any stream or stream system to
which its jurisdiction extends by any person whose right so to store or divert
(1) wns cxtablisled in aceordunce with the law of the State or States con-
cerncd not less than ten years before the enactment of this Act, {ii) has been
exercised in nccordance with those laws during said ten years amd continues
to be exercised with reasonable continuity hereafter, and (iil) Is not in con-
flict with any right of the United States other than its right to use that water
for the maintenance nnd improvement of navigntion. This enpsent extends to
storage and diversion in an amount equal to the average amount Iawfully and
beneficially stored and diverted during the ten-yeuar period aforesnid, and in
any contest with respect thereto or to other matters set forth in this subsection
the burden of proof shall be on the person claiming the henefit of this consent.

(b} Any person to whoem the conxent yiven by subsection (a) of this section
is not applicable or who wishes to store or divert water for consnmptive use
in an amount greater than that provided in said subsection may apply to the
Secretary of the Atmy for a license =0 to do for a stated number of years and
said Seerctary shall grant such license mnless he finds that the storage or diver-
sion will interfere with the probable navigntion requirementr of the United
States during said period and, in the case of storage or diversion in any State
lying wholly or partinlly west of the 9%t meridian for hencficinl consumptive
nse in the same or anorlier sueh Stage, that the nse of said water for na vigation
will produce benefits substantialiy in excess of those which will prebably nrise
from the use tn which the stored or diverted water will be put. The grant or
refuzal of a license under this subsection shall be rubject to review under the
Administrative I'rocedure Act (G0 Stat. 237), as amended (I U.8.C. 1001 et
red.).  Any sneh license shall be without prejudice to any right of the United
States or, n8 provided by law, of its ngencies to store or divert for any purpose
{including the contrel of flonds) ather than navigation.  No failure to apply for
“and =ecure a license as aforesaid sholl, of its own force, render the storage or
diversion unlawful., bt sneh nalicensed stornge or diversion shall be subjeet to
abatement only upen pronf that it, by it=elf or in combination with other storage
and diversions, licensed or unlicensed, substantinlly adversely affeets the use
of the stream gystem i question. ov some parf of it, for navigation.

(e} Nothing eoninined in this seetion ad no license Issued pursuant to anl-
gectlon (B) of thia seetion shall be construed ns (1) affecting the righis of any
thiml party, or (11} depriving any Stote of its right to the nse of nu equitable
portion of (he fow of any intersiate stream or stream system, or (I} preelad-
ing auy areney of the Uniled Siates, duly anthorized therannto, from requiring
the relense of stored water or the cessalion of diversions when necessary for the
mainicnance or improvement of navigation upon payment of just compensation
therefor, or (Iv) requiring any agency of the United States to cense the stornge
or diversion of water or to release water which it stores for the maintenance
or improvement of navigation except as provided by other laws of the nited
States, or (v} affecting any provision of the Federal Power Act (41 Stat. 1077),
as amended (16 1.R.C., ch. 12), or the rights of any licensee thercunder.

* 8ge, 5. 'The inclusion in ar amission from sectlons 2 and 4 of this Act of any
matter shall not be constrited—

(a) as a determination of, or a limitation upon, the rights, powers or
privileges of the States under the Constitutlon of the United States with
respect to the appropriation, nse and distribution of waters within their
borders or with respeet to the adoption of such policies and the enactment
of such laws relating thereto as they may deem necessary;

{b) except as specifically provided in said sections so long as they remaln
in force, ns & waiver by the United States of its rights, powers, privileges or
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immunities under its Constitutlon with respect to the waters of any com-
merciatly valuadle interstate streany or streatr sysienl or dany other waters
of Lthe United States or of any rights to which Indisns and Indinn reserva-
tions are entitled under the Iaws ond treaties of the United States,

SEC. 6. (u) Seetion 1 of the Act of March 3, 1877 (19 Stat. 377, 43 U.S.C. 321)
is herchy amended by deleting the words “and not navigubile,".

(b) Section § of the Act of June 17, 1902 (32 Stat. 20, 43 U.S.C. 353), and
section 4 of the Act of July &, 1050 (70 St 454, 43 U.B.C. 480h—4) except the
provisos thereto, are hereby repealed, but this repeal shall not affect their con-
tinued applicability to Irrigation prejects heretofore initinted by the Secretary
of the Interior under the Federal reclamation liaws.

$e0. 7. As u=ed in thiz Act, the term “conswmptive use” includes the use of
water for municipil, domestic, agricultural, silvicultural, horticultural, stock-
water, industrinal and wining purposes; the terim “purson” includes any State
tt)g the“glmtté:d _St:lltz(els ::m(lll alg po]itlcutl sulklivision or ageney thereof; and the

rm ate” includes the District of Columbia an ¢ territor ‘hie
e iy d any territory whiclh has

SEC. 8._ If any provision of this Act or the applicatlon thereof in any circum-
stances is held invalld, the remainder of this Act and its application in other
circamstances shall not be affected thereby. :
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FEDERAL-STATE RELATIONS IN THE FIELD OF WATER
RIGHTS®

(By the ITonorable Hatfield Chilson *)

President Eizenhower, in his 1957 state of the Union message, said:
“Water, rapidly becomtng our Nation's most precious natural re-
source * * *  Thereby recognition was again given to the fact that
the conservation and development of the water resource is no longer
2 matter of concern solely to the arid and semiarid States of the
West, but is u national problem.

And because it is a national probleni, we can expect that it will
progressively receive niore and more attention by the IFederal Govern-
ment.

But the fact that it is a nattonal problem does not in the least make
it any less a State problem.

As we are well aware, conflicts exist between the Federal and State
Governments concerning the respective rights and responsibilities
of the Federal Government on the oue hand and the State and local
governments on the other in the water resource. Because of the in-
creasing attention which will be given by the Federal Government
to the water resmnrce, wo ean expect the conflicts between the Federal
and State Governments to beeome more acute.

To say the least, conflict and controversy is not conducive to that
coordination of effort between the States and Federal Government
which is so necessary if the Nation is to meet its rapidly expanding
water needs,

There is now pending beforo the Congress proposed legislation to
attempt to settle those aveas of conflict which are crenting the mora
sorious rifts in Federal-State relationships in the water vesoniree field.
This legislation 1s of nationwide importance, but to tha West it is
vital and therefore justifies full, free and frank diseusston.

I am highly pleased that the Departinent of Tustice recognizes the
great importance of this problem by sending one of its most able
men, the Flonorable Perry W. Morton, to participate in this discussion.

That the IFederal Government has certain responsibilities and rights
in the water resource and its use and development is admitted. Tor
oxample, under the Federal Constitution? the judicial branch of
the Federal Government, the U.S. Supreme Conrt, has jurisdiction
aver controversies between two or more States and, therchby, that
Court has the right in cases of controversy between two or more States
to apportion the use of the water of an interstate stream among the
affected States, as it did in the dispute between Kansas and Colorado
over the nse of the waters of the Arkansas River.t

lrh\d(lrcss before the Natlonal Reclamation Assoclatlon at its annunl meeting, Oct. 2@,

T8, .

T My, Chlixon 1s o member of the Colorndo bar and former Under Secretary of the Tnterior.
Since the delivery of thia addresa Mr. Chilsan has been nominnted nnd confiemed an Judge
of the U.8, District Court for the DHstrlet of Colorado,

®.Aart, ITT, gee, 2. Frderanl Constltntion,

4 Kaneas v, Calorade, 206 U.9. 46.

11
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Under the supremacy clause of the Federal Constitution,® all treaties
are declared to be the supreme luw of the land. Thereby the Federal
Government has the responsibility and power to agree by treaty with
forcign nations on a division of the water of international rivers.

Both of the foregoing powers sapersede and override the rights of
States to determine for themselves what use and disposition shall be
mado of tho water flowing within their respective boundaries, and
necessarily so. I meution them merely to demonstraio that there are
areas of coullict between Federal rights and responsibilities and
States’ rights wherein the rights of the Federal Government are neces-
sarily paramount, for most certainly the Federal Government must
have the power to scttle disputes between States and to enter into
treatics on behalf of the Nation which are binding on all of the States.
The only alternative isanarchy and chaos.

Let me now turn to another area of conflict between the rights of the
Federal Government. and States’ rights. I refer to the so-called “nav-
igation servitude.” )

The commerce clause of the Federal Constitution® states: “The
Congress shall have power * * * to regulate commerce * * * among
the several States * * * 7

By virtue of this power as constrned by the U8, Supreme Court,
there can be no unqualified vested rights under State law in the appro-
priation and use of water of a navigable stream.  Such rights are al-
ways subject to the overriding power of the Federa] Government under
the commerce clause to impair or destroy those rights for navigational
purposes and without any compensation for such damage or destruc-
tion. *

This is a vast power, the extent of which ean only be realized by re-
membering that the 1.8, Supreme Court has applied the navigation
servitude, not only to those streams presently used for navigation, but
also to a stream which might be made navigable,® and a tributary non-
navigable in itself which flows into a navigable stream and which
might atfect the navigation thereof.?

Fortunately for the water users of the Nation, the exercise of the

© navigation servitude is not mandatory but is discretionary—the dis-
cretion residing in the Congress. Thus Congress may or may not
exercise thiz right or may exercise it only in part. In addition, and
this is most important, the Congress in exercising the navigation servi-
tude may or may not provide for compensation for rights damaged
or destroyed.’® N )

And so agnin we have an aren of Federal responsibility and right
which conflicts witly the States’ rights aud which, if improperly exer-
cised, could have grave and far-reaching consequences.

We in the West have been cognizant of this sword of Damocles
which has hung over the heads of water users who have established
their rights under State law, and it was the western Congressmen and
Senators who led the fight which resulted in a declaration of policy
by the Congress in the 1944 Flood Control Act," as follows:

& Art, VI, sec. 2, Federal Coostifutlon.

0 Art. 1, rec. 8, subser. 3, Federal Constlitution,

r 7.8 v. Twin City Power Jo., 350 U.8. 222,

1{1.8. v. Appalachian Elcclric Power Co., 311 U.8. 377,

* Firat Jowa Hydro Electric Cooperative v. F.P.C., 328 U.8. 152,

w78, v. Twin Cily Power Oo., supra; U.8. v, Appclachian Elecirio Power Co., saupra.
u 58 Stat. RE7. .
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. In counection with the exercise of jurisdiction over the rivers of the Nuation
through the construction of works of improvewent for navigation or flood con-
tral as berein authorized, it is declared to be the pelicy of the Congress to recog-
nize the intercsts and righty of the States in determining the development of the
watersheds within their borders and likewise thelr interests and righrs in water
utilisation and coutrel, as hereln authorized. to preserve angd proteet to the
fullest possible cxtent established and potentinl uses for «ll purposes of the
waters of the Nation's rivers * * * |

In addition, the O'Mahoney-Milliken amendment to the 1944 Flood
Control Actstates:

The use for navigation, in conneclion with the operatlon and maintennnce of
such works herein authorized for construction, of water nrising in States lying
wholly or partly west of the 98th meridian shall be only such use as does not
conflict with any beneficial consumptive use, present or future, in States lying
wholly or partly west of the 98th meridinn of such waters for domestie, munie-
ipul, stock water, irrigation, mining, or industrial purposes * * *.

Until recently the battle of the Western States for the preservation
of water rights acquired under State law from the threat of the navi-
gation servitude has been fought in the face of indifference and often
opposition from other parts of the Nation. Waare now gaining alltes.
As the consumptive uses of water in the States of the Middle West,
East, and South have increased, these States began to realize the im-
pact of the navigation servitude on their use of water for future
growth and development.

Evidence of this interest was shown at congressional hearings in
Julv and August of this year on western water legislation by the ap-
pearance at these hearings of representatives from Tennessee, Vir-
ainia, Arkansas, Mississippi, and Florida, all expressing interest in
States’ rights legislation nationwide in application and expressing
concern over the power of the Federal Government to usurp and over-
ride waler rights established under State lnw.12

I assume we shall have to live with the navigation servitude, at
least for the foreseeable future, for I cannot conceive of any change
in the commerce clause. We in the West have in the past and must
continue in the future to look to the Congress for protection of our
water rights, acquired under State law, from damage or destruction
by the excrcise of the navigation servitude. Iowever, in this cause
T am sure that we now have many allies among the States of the Mid-
dle West, Téast, and South. .

So far we have discussed those rights and responsibilities of the
Federal Govermnent which are, or at least should be of interest
nationwide. '

Let us now turn to those conflicts which are of particular interest
to the West. These conflicts center around rights elaimed by the Fed-
eral Government by virtue of its ownership of the public Jands.

To intelligently discuss these conflicts requires a review of soms
history and background.

Early in the western water development. the issue arose of whether
the ultimate control of the use and disposition of the water resource
was in the States or the Federal Government. This issue raised ques-
tions, such as—who owns the water—the States or the Federal Gov-
ernment? Are the uses by the Federal Government governed by Siate

3 Hearlngs before SBubcommlittea on Irrigation nnd Reclamation of the House Interior

and Insular Affalrs Committ “Federal-State Hel "
88tk Cong. 1t nenn. ea on er, elations in the Fleld of Water Rights,
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law or is there a dual set of laws—one applying to the Federal Gov-
ernment and another apply to other users?

Theso questions arese because the aven west of the 98th meridian,
with the exception of Texas, was largely acquired by the United States
by cession from other countries and thereby the Federal Government
became the sole owner and acquired full control over all property
rights of every kind in that territory, subject only to previously exist-
ing rights of ownership. This property thus acquired by the Federal
Government ineluded, of course, the water resources. How, then, did
the States acquire any rights thevein ?

At the time of discovery of gold in California in 1848, no statutory
provision had yet Iwen enacted by the Federal Government. for the
acquisition and enforcement of titles to the lands and water of the
federally owned public domain. There was little civil government
for handling civil controversies between the settiers.

As a nattieal result of these conditions, the miners developed their
own rules, regulations, and customs governing their mining rights,
and en forced them by community astion.

Since early mining in California consisted of the working of sur-
face gravels by hydraulic or placer methods, water was essential and,
as o consequence, minevs also adopted certain customs or prineiples
governing the use of water for mining purposes.

Basically the principles adopted were those which we now recog-
hize as the doctrine of appropriation—that the one first using the
water has the priov right to the nse of it to the extent of his needs,
and dilizence in the construction of a Jiversion system and continued
use were required to hold title to the water use, just as similar stand-
ards in working the mine were required to hold title to it

These basic principles were vecognized by local court decisions and
later were extended to other beneficial uses of water.

These customs governing the use of water had been in effect some
time before Congress passed any legislation on the subject.

_ The first congressional act of July 26, 1866, resulted from insistence
on the part of the western Members of Congress that rights of miners,

" including their right to the use of water, be recognized and confirmed
by the Federal Government.

Other congressional acts followed, including the Desert Land Act
of March 3, 1877. Among the court decisions construing the Desert
Tand Act is a decision of the U.S. Supreme Court rendered in 1935
stating that the Government, as the owner of tlic public domain, pos-
sessed the power to dispose of the public domain land and water, to-
oether or separately; that the intention of Congress, by the Desert
Land Act of 1877, was to establish the rule that, for the future, the
land should be patented separately and that all nonnavigable waters
on the public domain should be reserved for the use of the public
under the laws of the States and Territories.*®

Between 1866 and 1954 soine 16 different acts of Congress were en-
neted recognizing in one way or another the application of State law
in governing the usc of the water resource in the public land States.!
Among these were the Reclamation Act of 1902 which directed the

u Californig-Orcgon Pewer Co. v. Beaver Poriland Cement Oo., 205 U.5. 142.

14 A it of these various acta 1s found at pg. 295 to 250 of the i:enringa before the Sub-
comm{ttec on Irrigntion and Reclamntlon of the Benate Committee onu Interior and Insular
Affalrs, 54th Cong., 24 sess., on 8. 883. .
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Secreiary of Interior to comply with State water laws in carrying
out the program. '

The Western States point to these statutes as their right and author-

ity to control the use and disposition of the water resources, and vari-
ous court decisions appear to confirm their position.
“ But the legal department of the Federal Government, the Depart-
ment of Justice, did not and docs not. acquiesce in the States’ claum of
control. The position of the Federal Government was, and is, that,
although those water users who have appropriated water nnder State
law are protected in their water rights, nevertheless the Federal Gov-
ernment owns all unappropriated water of the public domain and, by
virtue of that. ownership, the Federal Government retains the ultinuate
right to control the use and disposition thercof. This position of the
Department of Justice is not of recent origin. It is a position estab-
Hished and maintained over a long period of years and under many
administrations. '

In 1934 the Department of Justice presented this gnestion of owner-
slup and control for determination by the Federal courts in an action
brought by the State of Nebraska against the State of Wyoming seck-
Jng an equitable apportionment. of the waters of the North latte
River as between the two States.’® :

Fime does not permit a recitation in detail of the arguments in sup-
port of the position of the Federal Govermnent in that action. In
essence, the hasis of the claim was that the Federal Government was
originally the ewner of tho water resource when it obtained title to
the pnblic domning that the Desert Land Act of 1877 and other con-
gressionnl acts were not an irrevocable recognition of Siates’ rights
but. were, in effect, permissive or nonmandatory in nature and that
thercby the Federal Govermnent has not relinquished its ownership
and control of the unappropriated water.

The Supreme Court did not determine these questions, pointing out
that the Iederal Government in that litigation was not an appfgpri-
ator or user of water and that it wus not necessary to determine the
ownership of the unappropriated waters. The question has not yet
been determined by the U.S. Supreme Court and the position of the
States and the Federal Government remain essentially the same as set
forth in the Vorth Plattc case and this unsettled question continues
to b‘e a sore spot in Federal-State relations.

This sore spot. developed into a malignant cancer when the U.S.
Supreme Conrt, in 1955, handed down a decicion commonly known as
the Pclton Dam decision.® This decision in itself did not create wide-
spread alarm in the West because the question of water rights was not
hnv‘nlved. The Court held in that case that a power comrfmnv which
it e iy o . e Dechucs Mer m Oroen

id not have fo obis P ssion for this construction from the State
o cgon. The State of Oregon contended that the concressional
acts of 1866, 1870, and the Descrt Land Act of 1877 zave Oregon the
power to rerulate the use of the water of the Deschutes River.
sioz‘}:f th;urt, JIn arriving at its cor_lclusion,,, held that these congres-

acts apply only to the “public lands™ and that the lands upon

which the dam was to be built were not “public lands” because t, ey

¥ Nebraska v. Wyoming, 325 7.8, 589.
1 Federal Power Commigsion v, Orcgon, 349 YI.5. 435,
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had been reserved by the Federal Government for power site purposes.
The Court reasoned that the Desert Land Act, providing for disposal
of the public domain, is inapplicable to lands which are unqualifiedly
subject to sale and disposition becanse they had, by reservation of the
Federal Government, been appropriated for some other purposes.

Although this decision did not involve water rights, it was immedi-
ately used by the Department of Justice in the I7awthorne case in
Nevada and the Blue River eases in Colorado to assert that, when any
portion of the public domain has been withdrawn or reserved by the
Federal Government. for any purpose, thera immediately vests in the
Federal Government as of the date of withdrawal or reservation a
right to use all water necessary to carry out the purposes of the with-
drawal. Asa consequence any rights to the use of water initiated after
the date of the withdrawal are subject to the rights of the Federal
Government even though those riglits may not be exercised for many
years thereafier.” .

In other words, under the theory of the Department of Justice any
right to the use of water initiated under State law after the date of
a reservation or withdrawal of public land is merely a squatter’s right.
1f and when the Federal Government desires to use the water for the

purpose of the withdrawal or reservation, it may deprive the user of .

water who obtained his richts under Stale law without compensation
therefor. Since statutes of limitation do not run against the Federal
Government, the squatter’s right can never ripen into 2 title superior
to the rights of tho Federal Government.’* As soon as the word
spread of this position of tho Department of Justice, consternation
reigned among water circles in the West and the reaction was imme-
diate.

The reason for this reaction was well stated by Mr. Justice Douglas
in his dissenting opinion in the Pelton Dam decision wherein he
stated his rensons for such dissent in the following words:

The reason is that the rule adopted by the Court profonndly affects the econo- '

my of many States, 10 of whom are here in protest. In the West, the United
States owns a vast anount of land—in some States, over 50 percent of all the
land. If by mere executive action the Federal lands may be reserved and all
the water rights appurtenaut to them returned to the United States, vast dislo-
cations in the economies of the Western States may follow. For the right of
withdrawal of pubiie lands zranted by the 1910 act is nut only for “waterpower
gites” but for o host of public projects—"irrigation, classification of lands, or
other public purposes.” Federal officials have long sought that authority. It
has been consisfently denied them. We should deny it again, Certainly the
United States could not appropriate the water rights in definnee of Oregon law,
If it built the dam. Tt shonld have no greater authority when it makes a grant
to a private power group.

After this decision there was introduced into the Congress of the
United States the so-called Barrett water bill *® which proposed to
settle once and for all, by congressional act, not only the claimed
effect of the Pelton Dam decision, but also the longstanding claim of
Federal ownership and control of the unappropriated water of the
public domain.

17 State of Nevado v, U.5., ense No. 1247, U.S, District Court for the Diatrlet of Nevada
{Hawthorne case) ; Actlons 5016 and 5017 {n the U.S. District Court for the District of
Colorado (Blue River casea),

18 See hearlngs before the Subcommittee on Irrlgation end Reclamation of the Sennte

Commitiee on Interlor and Insular Affaira, 84th Cong., 2d sess., on 8. B83, pp. 232 and 263.
% §. 843, §4th Cong. .
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This legislation was primarily designed to require the use of water
in the Western States incluwding uses by the IFederal Government. to
be acquired in accordance with State law. The Department of Justice
takes the position, with regard to this legistation, that to require the
Federal Government to obtain its rights to the use of water under
State Luw would be uneonstitutional.  The Department points to the
property clauso of the Federal Constitution,” which states:

Congress shall have power (o dispose of and make all needful roles nnd regn-

Litiens respecting the territory or other property belonging to the Cuited
States * * =,
The Deparvtinent of Justice, as 1T understand its position, freely
admits that. Congress lins the power to convey to the States all of its
interest in the unappropriated water which the Federal Government
claims to own, with the exception of its rights under the commerce
clanse. But, says the Justice Department, Congress has never done
so and until it does the imappropriated waters arve still property of
the Federal (Government, and for the Congress to provide that the use
of that property shall be in accordance with State law is an uncon-
stitutional delegation of congressional aunthority and that Congress
and Congress nlone must prescribe the rules of use™®

Tt may be trite to say that water is the lifeblood of the Western
States, vet without it the economy would wirther and die. Conse-
quently, the interest of these States in the water resource is probably
paramount and superior to uny nther. )

The Federal Government also has a greal stake in the water re-
source development of the West. It has an interest in water develop-
ment for the use or its own properties, including the public lands, It
has constructed great dams, reservoirs, mud irrigation systems to pro-
vide water for private and public users other than the I'ederal Gov-
ernment. The nattonal interest and the Federal investment in the
West justify a great interest on the part of the Federul Government
in the conservation and development of the water resource.

But the sad fact 15 that both the States and the Federal (Government
must look to the same water resources for their water supply.

It seems obvious that the use of two systems of water law—one for
the States and their citizens and one for the Federal Government—
all pertaining fo the sume water supply, is impractical and ean lead
only to controversy, confusion, and chaos.

It 1s also obvious that if the Federal Government hus vested water
rights as a vesnlt of the withdvawal or reservation of public land
f;;om sale and entry, there is Jittle if any water left in most of the
Western States to which title to the use thereof ean be established
for future development by appropriation under State law. The title

has already vested in the Federal Government. The millions of acres

of land that are in a_\vithdm\\'n or reserved status includes the na-
tional forest, the national parks, power site withdrawals, oil shale

-withdrawals, military withdrawals, and many others. As of June

30, 1955, 23,243,000 ncres of land in Colorado alone were in a with-

-drawn or reserved status. .

_The States, their political subdivisions and their citizens are in a
diffieult position indeed when they initiate water projects in the face

© mArt. IV, see. 3. Federnl Constltutlon.

T llenrings on B. 843, 84th Coag., supra, p. 255,
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of the claim that the Federal Government cun, at any time in the
future when it desires water for the use of withdrawn or reserved
lands, deprive these prior appropriators of their water rights.

What isthe solution?

The nnportance of proper water conservation and development,
particularly in the Western Stutes, dictates that these basic controver-
sial conilicts between the States and IFederal Government should be
determined as a matter of policy by the Congress and not by piece-
meal litigation. The Pelfon Dam decision is a good example of the
contfusion which can result by attempting to determine these questions
by the judicial process.

This matier hias been before Congress since 1956, when S. 863 (the
Barrett. water bill) was introduced in the U.S, Senate. The matter
is still before Congress in the form of several bills, and considerable
progress has been made.

~One bill which was proposed by the Department of Interior is de-
sigmed to eliminate the ¢laims of the Federal Government under the
Pelton am decision to the vesting of water rights by virtue of with-
drawals or reservations of publie land. This proposal has the sup-
port of the administration, including the support. of the Depurtment
of Justice. Tt would appear highly advisable to press for the passage
of this legislation while it has full administration support.

There is also pending in the Congress legislation similar to the Bar-
rett, water bill which 1s designed not only to eliminate claims of the
Federal Government based on the theory of withdrawal or reservation
of land, but designed also to make it clear that all rights to the use
of water, whether by the Federal Government, private appropriators,
or politieal subdivisions, shall be obtained in conformity with State
laws. Some of the Federal departments and agencies support this
legislation; others believe that the Federal Government cannot and
should not be required to obtain its rights to the use of walter in ac-
cordance with State law,

I'o us in the West it seems only reasonable that the Federal Gov-
ernment. shonld be bound by the same rules of priority of water use
as are its citizens. To the extent that Federal needs may be over-
riding, the necessary water supply may be obtained by the power of
eminent domain.

As I have previously stated, we are gaining support in other parts
of the Nation for our comprehensive water legislation. As an indi-
cation of the support which might be expected is a recent statement
of Senator Jaumes O. Eastland of Mississippi who said with reference
to the pending water legislation:

I believe that this proposed legislation Is of such importance that a compre-
hensive bill' should be reported nnd pnssed at this session of the Congress. This
is a propitious time for us to unite and enact adequate and comprehensive legis-
latinn to protect the water resources of all the States, the arid as well aa the
humid, agninst further encroachments by the Federal Government.

In conclusion, I repeat my opinion that a dual system of water
rights and water control and use, one set of rules applying to the Fed-
eral Government and another set of rules applying to other water
users, can only result in confusion and chaos.

Future development of the water resources in the West will require
more and more :-,I?w cooperation of the States and the Federal Govern-
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ment.  As time goes on, water development becomes more complex
and more expensive.  If the supply is to keep pace with the demand,
it will require the cooperation, coordination, und best efforts of Ted-
eral, State, and local governments and public and private institutions,
and private cifizens,

So long as the conilict between tho Western States and the Federal
Government exisis over what Jaw and what rules and regulations shall
wovern the control, use and distribution of the waters of the Western
States, so long will the ill will, mistrust, and fear engendered by this
conflict continue to hamstring and hinder the close and harmonious
Federal-Stato relationship in the water resource field which is so
essential for the welfare of the West and the Nation.




FEDERAL-STATE RELATIONS IN THE FIELD OF WATER
' RIGHTS?

(By the Honorable Perry W. Morton *)

You-have honored e by your invitation to appeat on this program
of yonr annual convention. There are several reasons, apart from
my official status, why I found this opportunity personally attractive.

For one thing, I am delighted to be aguin in Denver, Colo., where
T first. set. foot 47 years ago and where I have spent so many happy
days of my life. The earlier trips from my hometown of Lincoln,
Nebr.,, were in the years before the Moifat tunnel, when access to
Granby was by rail over Corona and the trip to (irand Lake had to
be completed by stage conch. I hope I don’t look that old, but I am.
I remind those who may not be as well aequainted with lecal geog-
raphy that Grand Lake is the high point of one of the largest and
most. useful of the reclamation projects in the United States. I know
alimost every foot of it on the ground.

Then, too, this ussociation is identified, in my mind, with a fellow

 townsman, C. Petrus DPeterson, one of your highly honored past

presidents. This affectionate ncquaintance goes back much more than
a generation to when Senator Peterson was eity attorney and my
maternal geandfather was for nearly 40 years the water commissioner
in Lincoln, Senator Peterson’s oftice today is in exactly the same
room which was my private oflice when I left Lincoln in 1953 to
assume my present duty in Washington.

Finally, it is a real personal pleasuve for me to have this part in
o discnssion with my good iriend ITatfield Chilson. former Under
Secretary of Interior, who rendered distingmished public service.and
earncd the respect of =ll who worked with him while he was in
Washington. If I fall into the habit of calling him “Chilly,” it is
becanse that is his nickname, and not because it has any reference
to some of the remarks he has made here about the views of the
Department. of Justice.

Beyond these expressions of my personal pleasure in being here,
T want to emphasize on behalf of the Departinent of Justice my appre-
ciation of your invitation. To the best of my knowledge, this is the
first, time a representative of the Department has ever appeared on
your platform.

Having accorded me the courtesy of your invitation, I trust that
you may also believe that I am—both personally and officially—just
as much interested as you are in & national policy for the sound,
comprehensive development and conservation of our country’s water
resources. I should like to overcome as far as I am able, any idea
which may be held that there is something sinister about performing

g:g';\ddre“ before the National Reclamntion Assoclation ot lts anoual meeting, Oct. 29,

43{r. Morton 13 Assistant Attorney General of the United Stated in charge of the Landa
Divislon of the Department of Justice,
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the duties incumbent upon the Department. of Justice in representing
the interests of all the people who compose the Uinited States.

I am reminded of (he hearings held about. 3 months ago before a
commitive of Congress on several pending bills velated to the weneral
subject. of water vights.*  Witness after witness appeared before the
committee making extravagant statements about actions and positions
of the Department of Justice. A pile of legislative resolutions was
offered for the record. Yrom the similarity of their language it was
perfectly appavent that carbon copies had been peddled around from
one State to another by the sume lobbyist. To your credit, it was
not a representadive of {his association,  Practieally all of these reso-
lutions contained a *Whereas™ whieh, with minor variations, said that :

* » * yoceut docisions of the Federal eourts mud recent rmlings of the U.5. De-
partment of Justive have deprived States and individual persons of rights which
snid States and persons previously enjoyed in the regulation and control of the
use of witer in their respective States; * * *.

Yet, time and again several of these sune witnesses were asked by
members of the committee, espeeially two of the distinguished Con-
gressmen from this State, Mr, Aspinall and Mr. Chenoweth, whether
they could give the committee a single example of a pending ease 1n
which “rulings” of the Department. of Justice or the positions which
it had asserted had deprived anyone of property without just com-
pensation. And the answer in more than a dozen such 1nstances,
without exception to the contrary, was that the witness did not in
fact know of any such case. _

T am keenly aware that there are controversies. While we live in
this world. I den’t suppose that anyone will ever invent a way to
avoil controversics. 1 was impressed during the recent visit of M.
IKhrushehev with the fact that controversies are one of the luxuries of
our way of life. One of our most priceless heritages is our freedom
to disagrec. ‘L'liere would not be such a great body of court decisions
in the field of water Jaw if individuals did not have controversies be-
tween themselves, or individuals with their State governments, or
municipalities with their States, And so forth. ‘

Multi-purpose development of our waler resources by its very nature

involves serious competition between the various Interests affected.
For limited illustration, flood eontral and navigational factors may
be the functional antithesis of irvigation or power factors, and, de-
pending on geography, irrigation, and power develpoment may them-
solves ho it conflict.  These functional confiiets are the breeding
grounds of legal conflicts. But I suggest that it is a mistake to keep
the glare of a spotlight focused always on the idea of conflict. I
submit that we will get ahead mnuch better if we can ovient our
thinking to emphasize the very substantial areas of agreement and the
possibilities of cooperation.

In tune with this thesis, I should like to associate myself with the

remarks of the distinguished gentleman from Colorado, Congressman

Aspinall, who said at the opening of the recent committee hearings:

The problem is too complex to be settled In any such summary fashion as
saying no more, on the one hand, than “States rights” or, on the othe_r, "suprema-_

# Hearinga on “Federal-State Relations io the Field of Water Rights,” before the Sub-
committee on Trrigntlon and Reclamatlon of the Commlittee on Interlor and Insular Affalrs,

House of Representatives, 86th Cong., 1st sess. Government Printing Office, 1060,

.
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¢y clnuse of the Constitution.” Neither of these settles an estl how-
ever attractive it may be as a rallying cry.! 7 nestions, fow

Notwithstanding natural differences in points of view, I would hope
that all may recognize as an ultimate goal the establishment of pro-
grams which will look to the best interests of the Nation as a whole
which will give recognition to the legitimate interests of the States
and tho people directly affected by water development, and which
likewise recognize the proper and necessary concerns of the National
Government.

I have no difliculiy in accepting, without substantial amendment, a
Frcnt deal of what my brother Chilson has had to say 1o you. Tle
s, for example, made passing references to certain provisions of the
U.S. Constitution, such as the judicial power under article TIL? the
supremacy clause in article VI the property clause in article IV,
and the comnmerce clause in article 18 My own remarks will soon nar-
row down to a discussion of some of the matters most divectly related
to the property clause. But T wish first to summarize some thoughts
about. the commerce power as to which I think we are in com[,i—lete
agreement notwithstanding some of the less than objective discussions
wa somed hnes hear, l '

From the standpoint of governmental power. the interest of the
United Sinies i the flow of a navigable stream originates in the com-
merce clause.  That clause speaks in terms of governmental power, not
of property. There may be vested property interests in the u‘s,e of
navigable water, but those interests are held, ind since 1759 have been
held, subject to the exercise of the commerce power. Congress mav
by inaction allow the power to remain dormant, or it may excrcide
the power in a variety of ways to less than its full extent.  13ut it can-
not surrender the power itself. If it expressly decides to exercise the
power to its fullest extent all competing interests are tli:i[)]:l('e{‘l ad
t[Tm flow of the river is appropriated for the declared public purpose.®
No matter how solentnly one Congress may declure a pelicy against the
exerciso of the power, 1t cannot bind a future Congress to the sune
t_'{oc.z:qmn. It cannot even bind itself against conrrnrvbaction m thellllrwr,
5 minutes.  On the other hand, for so long as it does not. chango its
mind either particutarly or generally, it r'mrprovide compensq‘tici{ for
t]ho mfringement of private rights existing under state law. This is

t e r‘esult reached in the Gerluch,® Niagara-U okawk,* and other such

cases, and must be aceepted us the Jaw,

" I :Ls;lllg reference was made in the previous paper to the “vast™ ex-
nt of the commerce power extending to any stream which might be
+1Inld., p. 21. ]

*Art. 111, see. 20 “The judlelal Power sh
., 2 2 Ju all extend to all Cns 2
nwlill.;:.ﬂzmll{nlr[log this Constitution, the Laws of the Unlted Stntol.lzqe:hlii.n’rl;ﬂ-‘rtlgfdmrf\“r‘i“-“Ly.
Xhich k'.}" |:- mn(l'f'. under thelr Authority; ¢ = * to Controversles tn which the -ULi o&
e art. {;l[ (s:‘? n Lurty: to Controverales betweon two or more Statea: * =+ aite
ahaii e VI .1_cmrl_d par.) : “This Coenstltution, nnd the Laws of the Unlted Sintes which
the AUthority of the United Statca. ahail be the symseme oo af e rial D¢ made, nnder
T evnny G O The U £ X ¢ Biprenme Low of the Laud; aod the Judges
tu'}ic (‘.‘nn[r:lry nn[wirh.-."r..xggl:'n‘;‘."l:ebr' any Thing in the Constitution or Laws of any State
rt IV, see. 3, elnuse 2: “The Congress shall have Power to dispose of and make all

needful Rules and Teo
Dedful ™ Stnrnst: T r-_..u-ln.t'tona regpecting the Terrltory or other Property belongling to

BArt. I, gee. 5, clnuos : !
among the serora; gt:feg'. -['Izhg_pongress 8hall have Power] "to regulate Commerce * * *

*ihtited States v, Tirin Gity Power Co., 350 U.S. 222 (1936) : United States v. Chandicr-

- Dunbar Co., 229 U.8. 53 (1013).

W 7inited Statex v. Uerlach Live Stock Co., 329 U.§
3 Federal Power Commission v. Niagarc Mohawk Pz?a{r!?os:'%).: 847 U.8. 239 (1954)
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made navigable, and to nonnavigable tributaries tho flow of which may
affect navigation. 'This is, of course, an epitome of the ho]dm,r_: in the
famous New River case ™ in 1940. T agree with my brother Chilson
that we probably aren’t going to have any change in the commerce
clause in the foreseeablo fiture. And I would also be curious to know
what harm this has done in our 170 years of constitutional history.
I do not rend the New River case as pormitting absurdities. In the
very same opinion 1 find this: 2 h
jstrict co is quite right in saying there are obvious limits to sue
in;?;:-‘r?\-:eln::ﬁ;lr‘: '1: l:ill;’;utl:iir(\l::l nn\'ilfnhility. Thexe limits are nccess::_rily a matter
of Jegree.  There must be o bulance between cost nnd need at o time when the
improvement would be useful. 1
In all the talk about it, have you ever heard that before? Tt's t_.h_ere?.
Docs that sound to you like a disposition toward jrresponsibility?
But I submit that altogether too much of the difliculty which has
confounded discussions of the general subject has resulted from a fail-
ure to distinguish between concepts of governmental pawer—which
means control—on the one hand, and concepts of property, on the other
hand. The two ideas have a way of getting all mixed up together in
 Siume senfence, .
the\\’utm' rights are property rights if they are water rights at all. .NO
thonghtfnl lawyer conld have a different opinion. To hear and read
some of the discussions however—and I do not now refer o the dis-
cussion hy my brother Chilson because T know he knows..b?tter_—iim
would suppose that the United States has no property rights in tlB
use of water. In this view, by some strange performance of meta-
physics, semantics (!n- 1':1|.i0}1:1‘liz:\t10n, cverybody else has property
-iohts but the United States has none. )
“'TI}‘lte fact is that while the United States has a hundle of’f‘m)st;,u-
tiona) powers it also has a big bundle of pmpe_t't.y.r]gh‘rg. _t}l_ls %ct
presents great opportunities as well as responsibilities, ‘llél 1s also
at the root of some of the problems. The 17 reclamation States fon-
tain 61 percent of the entire area of the first 48 States, de 'ﬁ those
17 States nearly ane-third of the land is federally owned. _ Thesig-
nifieance of this figure is emphasized When“I add that in T?r:\réslthclg 1§
no “publie Tand.” as distingnished from _acqmrec_i In:nd, elonging
to the United States. Much of the public domain in the Western
States has been set aside by congressional or execufive action dox‘vn
through onr history for various present or nntmpnted‘future GOVB}I‘ n-
ment use, and the legal effect of such withdrawals or resery ations das
been to remove such 1m’];lg from private entry or acquisition under
ravious “public land” laws, .
u]?f"hr;:;l;:ithé)lmr:]:,r:ronnd on which the much dlS.GlISSe’(l Pelton Dava,
case % vests. A digest of it was given in Mr. Chilson’s p}aper and
will not repeat. T have no hesitancy saying that I think the case w&xs
correctly decided. But that is beside the point. The decision stan] s
as o fact of life. We don’t solve anything by just wishing that the

I [inited &iatcs v. Appataciian Elcetrie Power Co., 311 LB, 377 (1940).

L U e & . ty Owned by the Unlted
‘Inventory Rteport on Renl Property 1

m“tcuownnuﬁte'?r fﬂ;l?r- t:in('?.hinn.%g. prepared by General Rervices Xﬂminls}t‘rntni\.}. StE:cht eJt
‘ ﬂte" 14 42.2 jnstend of “ome-third” ns to federally owned land 1o these 5 In c\';:mdu
nﬁ?nnifnnﬂ r.u-t;Fnr:e from n low of 0.7 pereent In I\nnsqs to n hi‘r_:h of 84.2 nglrceg“ ndbmnln L
In Texan the prreentage i 1.8, but il of that i “ncgnired” land, not publle domain.”
llt‘ chonld alsn be hoted that so-called “‘trusat propertles (1}n]c]udh:gﬂr:ag: n ers
tlon= held §n “trust” status) are not included in any of[’};ﬁg"ﬁe sto .

W Federad Poer Comnltaston v, Grepon, 340 U.8. 433 (1 .
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problem would go away. Nor do I understand those who seem to
think that the Deparinment of Justice can do other than follow and
support what it believes to be the law. The only real questions are
what should be and then can be done about it if anything.

S0, without i he decision itself being at any fault in legal principle,
in my opinion, I think it may fairly be said that some of the inferences
which may be drawn out of the case have given rise to substantial
anxioties about the security of western water rights whero so much
of the available water rises on or flows across the reserved lands of
the United Staces. Note this: In the ease of a licensee, the Power Act
requires the protection of vested rights.  But. what, if the Governnient
itself in the near or distant future decides to develop and use these
waler resotirees on its own reserved lands? That 1s the haunting
question.  ‘This is a sword of Damocles which some have considered
to be hanging over their heads.

The solution of the problem is not simple. Several different kinds
of bills have appeared in recent sessions of the Congress on this and
related matters,  As to many of such bills T will make a few reneral
observations later.  But at this point I refer to one kind of proposal *°
now under serious consideration which I think would lay to rest the
anxieties which have been attributed to the Pelfon case while at the
sane time reasonably protecting legitimate Federal interests and vital
Federal programs. ~Mr. Chilson referred to this as a proposal of the
Department of the Interior and, indeed, he should know because he
is the very same Hatfield Chilson who, as Acting Seeretury of Interior,
signed the letters which submitted this proposal to Congress in May
1958, I trust it may not be entirely irrelevant for me to add that this
proposal as then submitted was actually composed by Elmer Beunett
and me in a course of persona] meetings extending through almost
& year. Mr. Bennett was then Solicitor and is now Under Seereiary
of Interior. I have scen the endorsement given to this proposal by
your association, and one of the many reasons T wanted to come liore
wastothank you forit.  Subject to certain saving clauses which we do
not have the time to consider, this proposal would provide, very sim ply,
that the withdrawal or reservation of public lands heretofore or here.
after estublished shall not affect any right to the use of water acquired
pursuant to State law either before or after the establishinent of such
withdrawal or reservation.

Let no one suppese that, such legislation would not involve costs in
terms of sonie future Federal developments. It would. It might even
make some possible Federal projects fiseally infeasible, On balance,
however, T believe that this particular proposal is one which deserves
the prompt cousideration of the Congress as a possible means of
encouraging State, local, and private development of our western
water resources,

I turn my attention now for the remaining minutes to the rather
oxtensive discussion in the previous baper of the question relaied to

This refera 6 o propesal set out in letters of the Sceretary of t
ch.':_[rmen of the Bennte nnd House Commlitees on Interior .'lndrr?:sutlgf- gnﬁgg';grnfonlt:l:;
‘!‘llﬂu. . The submlssion of this proposal had the concurrence of the Departments of Defense
ustice, Interlor, nnd Agricuitura, and the Bureau of the Budget. The text of that pro-
Eﬁ-‘;ﬂl 18 attached a3 annex A {omitted In this reprint of Mr. Mortan's nddress]. Certaln
£ N now nending {n Congress, S. 551, ILR. 4367, and reveral identleal House bills, have
een largely patterned upon the propoan]l menttoned. These 1dentieal blils nre objection-
able 1o t_h(' extent of an extraneoun additlon to gee. 1, nat contuioed In the May 10350
proposal ; and it hng been strongly recommended that such addition be deleted.
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tho so-called ownership of unappropriated water. In this short space,
precision of statement must be sacrificed to broad generalities. I don’t
think it is a question which can be satisfactorily or accurately dis-
cussed until it is related to the facts of particular cases. DBut even
so—with this warning and for today’s purposes only—I will under-
take a little of it.

Tt is not surprising to me that my brother Chilson takes the views
which he has expressed. They are the natural consequence of his
Colorado origins andl practice. But as I understand them, they repre-
sent. the minority view of the reclamation States by their own court
decisions. As I um sure many of you already know there are 17 bodies
of water law—not one—in the 17 reclamation States. But, with some
ariations, there are two primary, historic theories as to the source
of title to the nse of water acquired by appropriators. One is the
so-called Colorado doctrine which Mr, Chilson has advanced. The
other is the so-called California doctrine, which text writers have
classified as the majority, historic, and correct view. I wonld like to
claim credit for the invention of the California doctrine, because I
think it is basically and logically correct. But the fact is that it
existed as a result of State court decisions several decades before I was
born. Itcertainly was not an invention of the Department of Justice.

Under the California dectrine, the right aequired by prior approp-
priation on the public domain is considered to be founded on a grant
from the U.S. Government as the original, sole owner of the land and
water. 'This is the only doctrine which ean possibly explain the co-
existence of riparian rights and appropriative rights in a majority
of the Western States. This doctrine does not ignore the existence of
the acts of 1866,7 1870. and 1877, to which Mr, Chilsen has referred.
Rather it recognizes them for what they are: Acts of Congress, and
thus Federal lnw. True, appropriative rights are obtained under this
doctrine “in the manner provided by” local law and custom, but the
rights themselves—that is the title—are deraigned from the United
States.

The Colorado doctrine, on the other hand, argues that in some way,
the title to the use of water was surrendered by the General Govern-
ment to the respective Western States, and that at least from then on
title to the nse of water is deraigned from the State, and not the
United States. Tt is sometimes said that this transfer from the Na-
tional Government to the States was accomplished as un incident of
statehood. This stems from the jdea that States are admitted on an
“equal Tooting.” ® Rut that argument does not hold water—if I may
use o pun—becanse that is not what “equal footing” means, as shown
by numerous decided cases.™

Another argument proceeds on the theory that the transfer of
ownership resulted from some kind of contractual consequence of the
congressional acceptance of the State constitutions containing some
reference to water. But if that is sound, how did the title pass in at
least 13 of the 17 reclumation States, which either had no constitution
T3 act of July 26, 1860, 14 Stat. 253. see 43 U.S.C. 661, and also 30 U.S.C. 51.

w yet of Auly 9. 1870, 16 Rtnt. 218, see 43 U.S.C. 061,

® Tha Desert Land Act of Mar. 3, 1877, 19 $tat. 377, 43 U.8,C, 321,

2 Tha expresalon dees not appenr In the Conrtltutien itself, art. TV, nec. 8, clnuse 1;
but x frequently ueed In court declsions and acts of Congress relating to the admission

of States.
nR.p., Unfted States v. Tcras, 330 U.8. 707 (1350.)
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yet in existence or had a constitution that made no pertinent mention
of water when Congress acted with respect to their admission?® And
how could it even be true today in about half of the 17 reclamation
States whose constitutions still contain no pertinent reference to the
subject ?

The next confention is that this transfer of title took place some-
how as a result of the Desert Land Act.® I have already commented
on the Desert Land Act in respect to the California dectrine. But
how could the Desert, Land Act have accomplished this at all in those
of the 17 reclamation Stutes to which the Desert Land Act has never
extended ?

I would ask next how, under any of the foregoing areuments, the
theory of State owrership, explicit in the Colorado doetrine, can be
reconciled with numernus Supreme Court decisions in this field? I
agree that the question was not decided in Nebrasha v. Wyoming,® or
in the 7eanhoe cases * last year. That simply means that it was not
m those eases decided either way.  But what about the so-called reser-
cation cases? 7 If the title has passed to the State how can the United
States reserve it for the use of anybody ?

_ Finally, why, if the title is already in the State, is Federal legisla-
tion now sought? Certainly Congress has no power to act with re-
speet to property, the title fo which has already vested in the State.

It seems to me that this series of questions exposes the fallney of
the so-called Colorado doctrine, and shows the logical necessity of
thinking in terms of the historic California doctrine if we are to ar-
rive at any realistic conclusions,

This does not at all mean that States are incapable of legislating
within their own proper spheres. I doubt that the rationale of these
1'clnt|0:]slnps has ever been better suminarized than it was by these
words;m the 1899 opinion of the Supreme Court in the Rio Grande
Case:

. Alfhough thig power of changing the common law rule as to streams within
ity dominion |Imdoul‘ntcdl_v helougs to each State, yet two limitatious must be
reeownized : First, that in the absence of specifle authority from Congress a

:-'I-"'Ph-'e e.\;_[t“ﬁptlnnﬂ are:
PR ! ¢~ ‘Texas situatlon differs from all eother Stntes because of {ta Im
E};I‘(;‘rlnlnzcrlspﬁmllr[-:\ce. ;1.nd. 1ts rP?E":‘rL"iT clnfs'r‘nll the veeant and unanppropriated m[r?ggl{fﬁlg,
X . . e States - ” stin-
f“;jrl”;_'d frr:]P; “ﬂI‘r‘_]fI"[”‘d Tandoe b Haam never owoed coy ‘public land,” ar dlstin
aha: Tha Id:dho eonstitatlon of 1880, art, 1. ree. 14. and art. XV, eontalned sxtenst
provistons relnted to water,  Idahn was admitted by th TOty 3. 1890, which rge:
vr-[{{—ed- ratlfi~d and eonfirmed” this cnnsatltullnn.le'i b7 the act of July 3. 1590, which “ge-
yaming: The Wyoemling eonstitatlon of 1580, art, T. see 21 da t. V
pxh?r-nsl-\l-n- provisiong related fo wnter. Wryoming wns ndmitted by ?’Ee :crt -ol} }!lli'vcln;tr‘ilq%?
w ‘i_r:h' arcopted. ratifimd and eonfirmed™ this canstitution. ! o
199 lf-\k .\h-xli-t:: The sltuarion here s Josa elear,  The New Mexieo conetlzutlon of Tan, 21
‘nh!' :l‘rt.. \.\:I declared, inter alln, 1h."1t the “nnappropriated water” helanzed “'to the
;; e snbiaer to appropriation “in neenrdance with the lnws of the State That
not, of eonrse. equdvalent to anr declarntlon of State awnership. and in no sense tanta-
:lrm:\nt tnon n'rnns from the Unlted Stnter. Thir was followed hy the cnnp:rr-s:alnnal'.'r. Res
e 21, 1911, 87 Star. 39, which required certaln amendments to the New Mexleo
conatitutlon. bat the nmendmenta did not Involse anvililog on the auahjeet of water.

Followl i v
Fonl ’\‘\ ?gléheﬂ_}iigmé?q?rz;-such amendments the Presldent broclaimed the ndmirelon on

:;r}m fontnates 10 and 30,
e sitintlon ennnat. of eourse, be present In Texas b se T T
Yande R mtlon cnnnar. of course, he prese pxas becanse Texnd was never a “publie
N e e o e Degert Land Act wns never extended to Kansas,
:?:‘25 LR 580 (1045),
one easer, 57 U R, B7S, June 23 1958 : The Tranhoe [rrigetfon THeirict and the
Strte of California v. McCracken, et al,: The Madera Frrigation District and *the State o;

Tatitornia v, Steiner, of al.: The Madera Yrri ico !
Rarharg Coynty Water Aqeney v. Ralanm, (‘ETHHO" Diatrict ¥. Albonico: and The Santo

= Fxamnle: Federal! Potcer Commlarion v. Orc :
] R gon, 340 17,8, 433 455).
T United States v, Rio Grande Ivrigation Compauy, 174 U.S.SGO.:\ (légﬂ;‘.ﬂ
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State connot by ite legislation destroy the right of the Tnited States, as the
owner of lands bordering on g stream, to the continned flow of its waters; so
far ut least as may be pecessury for the beneficiul uses of the Govermment
property.”

{The “Second” point relates to the navigation servitnde, not here
apgositu.) ) )

Some of the legislative proposals have been devised in terms of
requiring the United States and its oflicers to submit to State law not
only in the acquisition of any necessary water rights for all Federal
projects but also in the administration and operation of the projects
themselves.  ITere is where we et all mixed up—as I said before—

between the concept of wovermuental power, on the one hand, and

property, on the ot her hand.  From the standpoint of property rights,
while anyone might question the prudence of it, T doubt that anyone
could question the power of Congress to give nway property. 1 think
it is also competent for Congress to say to Federal officers that they
shall conform to State law as fur us they can without defeating the
Federal purpose in the acquisition of water rights.

But the rub comes when State law either does not make adequate
provision for the needs of a particular Federal project or program or
when it makes provision incompatible with the accomplishment of the
Federal purpose. The Interior Department itself has pointed out, in
its reports on some of the pending bills, that some State laws do not
even recognize some of its own programs as beneficial purposes. And
if this is frue of the Interior Department, it is a fortiori true of many

rograms administered by other departments. I think that my

rother Chilson misses the mark when he argues that there should
not be two bodies of so-called water luw-—one Federal and one State.
No one that T know of proposes that there should be any general hody
of Federal water law. The fact is that there ave 17 bodies of State
water luw in the reclumation States. When Congress anthorizes and
directs a Federal department or oflicer to construet and operate a proj-
ect or conduct i progrun within its own sphere of delegated powers,
the Constitution docs not permit. a construction which subjects that
direction to the choice of consent, or veto by any State or State oflicial,
And that has been the organic law sinee at least 1789, Never has this
been more succinetly stated than in the 1931 decision of Arizona v.
California, in 263 U.S.,® where the Court said: “The United States
may perform its functions witheut conforming to the police recula-
tions of a State.” On any issue of control, whether it he water re-
sources development, or the construction and operation of a post office,
or anythine else within the sphere of delegated powers, that is the
law; and after 170 years tve may just as well get used to it. Because

" don’t think we are going to change it. Else, we would go back to

the Articles of Confederation in place of the Constitution. )
There has been some very loose talk about the so-called delegatton
of the power of Congress to State legislatures. The argument seems

to be based on some kind of an agency theory—that Congress, as prin- -

cipal, can give a sort of power of attorney to the State legislature as
its aoents.  Now this may well be true, in a manner of speaking, as to

® Arizong v. California, 283 U.8, 423, 451 (1831).
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ihe nequisition of private, third parly rights=  And, in that sense, it
may be true of the acts of 1866, 1870, and 1877, But who over heard
of an agent telling his principal whether or not he—the principal—
could or could not do thus and so—and get away with it.

The old Butte City Water Co. case,” of 1905, has been cited as
authority for the proposition that Congress can provide for the ap-
plication of “local customs or rules of miners” in determining n part
of the criterin for the disposal of mineral land.
“x % ¥ Congress might rightfully entrust to the local legislature the
determination of minor matters respecting the disposal of these
lands.” Dut the peint which seems nfwn_vs to be missed, in the ref-
erences to this ense, is that the “minor matters” thus left to deter-
mination by the content of State law and custom became Federal law,
by adoption—not by delegation, The case is no authority whatever
for a contention that loeal custom or State law can be effective to
control the performance of the constitutionally authorized functions
of the United States itself.

Similarly, the recent case of United States v. Shavpnack}? 1958,
has been cited. That case had to do with the Assimilative Crimes
Act ® which male State criminal statutes applicable within Federal
enclaves. But, here again, that act was sustained on the ground that
it was a “deliberate continuing adoption” of State law regarding
eriminal offenses. There is nothing in the case which sunctions
delegation of legislative power. The adoption of certain State crimi-
nal laws simply made them a part of the body of Federal lnw to be
enforced by Federal oflicials in the administration of Federal justice.
Thus, this case, too, has to do with the exercise of Federal legislative
power—not the delegation or addication of it. It is no authority what-
ever for a contention that State law, as State law, can control, regu-
late, or veto the exercise of the constitutionally authorized functions
of the United States.

So in closing, I return to the quotation from A rizona v. California*
that “The United States may perform its functions without conform-
ing to the police regulations of a State.” You may vemember that
is the case in which Arizona sought to prevent the construction of
Boulder Dam on the ground that the Secretary of the Interior had not
submitted the plans and specifications to the State engineer for ap-
proval. I should think it might be enough, to this audience, for me
to point out that if the law weve different—as I do not think it ean
be—we would not today have the complex and highly beneficial
development of the lower Colorado Basin. We would not today have
the Central Valley development in California—if the recently over-
raled decision of the California Supreme Court were controlling in

® In Federal Potoer Commiagion v. Oregon, 349 U.8. 435, the Court emphasized that these
aecta did net operate 08 a grant to the State, but were effective only “for purnases of
private acquisitlon.”” The pertinect sentences are: *“The purpose of the apcts of 1566 and
1370 was governmental recognitlon and sanctlon of possessory riphts oz publlie lands
asserted under loeal laws and customs. Jerniaon v, Kirk, 08 U.S. 453, The Descert Land
Act severed, for purposes of private acqulsitlon, soil and water rlghts on public Tands, and
provided that such water rights were to be nequired in the manuner provided by the law
of the State of [oecatinn. California-Orcgern Power Ce. v. Beaver Portland Cement Co., 205
U.S. 142, Hee alro, Nebrotks v. Wyomiag, 325 1.8, 589, 611-816."

N Buite City Water Co. v. Baker, 186 U.8. 119 (1005).

a5 355 1.8, 286 (1948).

#18 U.8.C. 13 (1948).
& 253 U.8. 423, 451 (1831).

The Court held that -
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the Zoanhor cases®  We would not today have the Colorado-Rig
Thonipson project in Colorado—if Senate Document No, 80 and the
act. of Congress incorporating it were not controlling. In fact we
might not have much of a reclamation program at all if State laws,
ns such, were made to control the activities and functions of the
United States. : ' oo

™ The T.5. Supreme Court cltotlon and case names are given In footnote 26. The Call-
gngnln Bupreme Court opinlons are 47 Cal. 2d G687, GS1, 603, 08D ; 306G R. 2d 524, 880, 894
Th. . . .
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