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No. 8 Original
S tate

of

A rizona ,

complainant

■, -,

v.
S tate

of

C alifornia,

et al .

a g r e e d p r o v is io n s f o r pr o po se d f in a l d e c r e e

In its opinion the Court granted all parties a period
o f time, subsequently extended, for submitting pro
posals with respect to the final decree. W ishing to
eliminate detailed controversies so far as possible,
the parties have conferred at length and agreed
upon the form and substance o f a decree, with some
omissions, which they have authorized me to present
to the Court with the unanimous recommendation
that the proposed form o f decree be entered with
such additions on disputed points as the Court may
determine. The agreed provisions are printed at
pp. 4-18 below.
The decree conforms fo r the most part to that
recommended by the Special Master. All parties
agree that the final decree should contain the pro
visions set forth below.
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All the parties except Imperial Irrigation District
are also in full agreement that only fou r questions
remain for resolution by the Court. Those four
points o f disagreement are indicated on pages 5, 6,
7, and 8 below, with a brief italicized statement
indicating the point in issue. It is our understand
ing that each party will propose whatever disposi
tion of the open issue it desires and make an ap
propriate submission to the Court.
Whatever view is taken upon any o f the four
points, no significant, substantive changes in the
agreed draft will be required. It may be necessary
to renumber or reletter a few paragraphs. I f the

The United States, like the other parties, will make
a separate submission with respect to the four open
issues.
Respectfully submitted.

proposal made by California concerning the defini
tions (see p. 5, below) should be adopted by the
Court, then Article 1 1 (D ) on p. 8 below should
be changed by inserting in the final proviso after
the words “ present perfected rights” the words “ as
defined in Article 1 ( G ) .”
Imperial Irrigation District agrees that the final de
cree should include the provisions set forth below,
but it desires to propose to the Court a number o f
additional provisions-going beyond the fou r issues
to which all the other parties have reduced the points
o f disagreement. I am unable to state on behalf
o f the other parties whether they think adopting any
o f the additional provisions to be proposed by Im 
perial would require modifications in the agreedupon provisions.

A rchibald C ox,

Solicitor General.
D ecember 1963.
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Supreme Court o f the United States

No. 8, O riginal.— O ctober T erm , 1963

S tate

of

A rizona,

plaintiff

v.
S tate

of

C alifornia,

et al ., defendants

DECREE

It is Ordered, A djudged

and

D ecreed that

I. F or purposes o f this decree:
(A ) “ Consumptive use” means diversions from the
stream less such return flow thereto as is available
fo r consumptive use in the United States or in sat
isfaction o f the Mexican treaty obligation;
(B ) “ Mainstream” means the mainstream o f the
Colorado River downstream from Lee Ferry within
the United States, including the reservoirs thereon.
(C ) Consumptive use from the mainstream with
in a state shall include all consumptive uses o f water
o f the mainstream, including water drawn from the
mainstream by underground pumping, and including
but not limited to, consumptive uses made by per
sons, by agencies o f that state, and by the United
States for the benefit o f Indian reservations and
other federal establishments within the state;
(D ) “ Regulatory structures controlled by the
United States” refers to H oover Dam, Davis Dam,
Parker Dam, Headgate Rock Dam, Palo Yerde Dam,
( 4)

Imperial Dam, Laguna Dam and all other dams and
works on the mainstream now or hereafter controlled
or operated by the United States which regulate
the flow o f water in the mainstream or the diversion
o f water from the mainstream;
(E ) “ W ater controlled by the United States” re
fers to the water in Lake Mead, Lake Mohave, Lake
Havasu and all other water in the mainstream below
Lee Ferry and within the United States;
(F ) “ Tributaries” means all stream systems the
waters o f which naturally drain into the mainstream
of the Colorado R iver below Lee F e rry ;
[The parties are in disagreement upon the paragraph
or paragraphs to he inserted here dealing with the
subject o f perfected and/or present perfected
rights.]
( I ) “ Domestic use” shall include the use o f water
for household, stock, municipal, mining, milling, in
dustrial, and other like purposes, but shall exclude
the generation o f electrical pow er;
(J ) “ Annual” and “ Y ear,” except where the con
text may otherwise require, refer to calendar years;
(K ) Consumptive use o f water diverted in one
state fo r consumptive use in another state shall be
treated as if diverted in the state for whose benefit
it is consumed.
II.
The United States, its officers, attorneys, agents
and employees be and they are hereby severally
enjoined:
(A )
From operating regulatory structures con
trolled by the United States and from releasing
water controlled by the United States other than in
aeoordanoe with the following order o f p riority:
(1 )
F or river regulation, improvement o f naviga
tion, and flood con trol;
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(2) F or irrigation and domestic uses, including
the satisfaction of present perfected rights; and
(3 ) F or power;
Provided, however, that the United States may
release water in satisfaction o f its obligations to the
United States o f Mexico under the treaty dated Feb
ruary 3, 1944, without regard to the priorities spec
ified in this subdivision (A ) ;
(B )
From releasing water controlled by the United
States for irrigation and domestic use in the States
o f Arizona, California and Nevada, except as
follow s:
(1) I f sufficient mainstream water is available for
release, as determined by the Secretary o f the In
terior, to satisfy 7,500,000 acre feet o f annual con
sumptive use in the aforesaid three states, then of
such 7,500,000 acre feet o f consumptive use, there shall
be apportioned 2,800,000 acre feet fo r use in Arizona,
4,400,000 acre feet for use in California, and 300,000
acre feet for use in Nevada;
(2 ) I f sufficient mainstream water is available for
release, as determined by the Secretary o f the Interior,
to satisfy annual consumptive use in the aforesaid
states in excess of 7,500,000 acre feet, such excess
consumptive use is surplus, and 50% thereof shall
be apportioned for use in Arizona and 50% fo r use in
California; * * *
[The parties are in disagreement as to whether there
should he additional language permitting the United
States to contract fo r the use o f 4% o f such sur
plus in Nevada out o f Arizona's 50%.]
(3) I f insufficient mainstream water is available
for release, as determined by the Secretary o f the
Interior, to satisfy annual consumptive use o f 7,500,
000 acre feet in the aforesaid three states, then the
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Secretary o f the Interior, after providing fo r satis
faction o f present perfected rights in the order of
their priority dates without regard to state lines and
after consultation with the parties to major delivery
contracts and such representatives as the respective
states may designate, may apportion the amount re
maining available for consumptive use in such manner
as is consistent with the Boulder Canyon P roject
Act as interpreted by the opinion o f this Court herein,
and with other applicable federal statutes, but in no
event shall more than 4,400,000 acre feet be appor
tioned fo r use in California including all present
perfected rights;
(4) Any mainstream water consumptively used
within a state shall be charged to its apportion
ment, * * *
[The parties are in disagreement as to the remainder
of this provision.]
(5) Notwithstanding the provisions o f Paragraphs
(1) through (4 ) o f this subdivision (B ), mainstream
water shall be released or delivered to water users
(including but not limited to, public and municipal
corporations and other public agencies) in Arizona,
California, and Nevada only pursuant to valid con
tracts therefor made with such users by the Secretary
of the Interior, pursuant to Section 5 o f the Boulder
Canyon P roject A ct or any other applicable federal
statute.
(6) If, in any one year, water apportioned fo r con
sumptive use in a state will not be consumed in that
state, whether fo r the reason that delivery contracts
for the full amount o f the state’s apportionment are
not in effect or that users cannot apply all o f such
water to beneficial uses, or fo r any other reason, noth
ing in this decree shall be construed as prohibiting
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the Secretary o f the Interior
apportioned but unused water
consumptive use in the other
the recurrent use o f such water
o f the use thereof;
(7 ) * * *

from releasing such
during such year for
states. No rights to
shall accrue by reason

[The parties are in disagreement as to whether an
additional paragraph should be included here.]
(C ) From applying the provisions o f Article 7(d )
o f the Arizona water delivery contract dated Febru
ary 9, 1944, and the provisions o f Article 5 (a ) o f the
Nevada water delivery contract dated March 30, 1942,
as amended by the contract dated January 3, 1944, to
reduce the apportionment or delivery o f mainstream
water to users within the States o f Arizona and Ne
vada by reason of any uses in such states from the
tributaries flowing therein.
(D ) From releasing water controlled by the United
States for use in the States o f Arizona, California,
and Nevada for the benefit o f any federal establish
ment named in this subdivision (D ) except in accord
ance with the allocations made herein; provided, how
ever, that such release may be made no withstanding
the provisions o f Paragraph (5 ) o f subdivision (B )
of this A rticle; and provided further that nothing
herein shall prohibit the United States from making
future additional reservations o f mainstream water
fo r use in any o f such States as may be authorized
by law and subject to present perfected rights and
rights under contracts theretofore made with water
users in such State under Section 5 o f the Boulder
Canyon P roject Act or any other applicable federal
statute«
(1 ) The Chemehuevi Indian Reservation in annual
quantities not to exceed (i ) 11,340 acre feet o f diver-

sions from the mainstream or (ii) the quantity of
mainstream water necessary to supply the consump
tive use required fo r irrigation of 1,900 acres and
for the satisfaction o f related uses, whichever o f (i)
or (ii) is less, with a priority date o f February 2,
1907;
(2) The Cocopah Indian Reservation in annual
quantities not to exceed ( i ) 2,744 acre feet of diver
sions from the mainstream or_ (ii) the quantity of
mainstream water necessary to supply the consump
tive use required fo r irrigation o f 431 acres and for
the satisfaction o f related uses, whichever of (i) or
(ii) is less, with a priority date o f September 27,
1917;
(3) The Yuma Indian Reservation in annual
quantities not to exceed (i) 51,616 acre feet o f diver
sions from the mainstream or (ii) the quantity of
mainstream water necessary to supply the consump
tive use required fo r irrigation o f 7,743 acres and for
the satisfaction o f related uses, whichever o f (i) or
(ii) is less, with a priority date of January 9, 1884;
(4) The Colorado River Indian Reservation in
annual quantities not to exceed (i) 717,148 acre feet
of diversions from the mainstream or (ii) the quan
tity o f mainstream water necessary to supply the con
sumptive use required fo r irrigation o f 107,588 acres
and fo r the satisfaction o f related uses, whichever of
(i) or (ii) is less, with priority dates o f March 3,
1865, fo r lands reserved by the Act o f March 3, 1865
(13 Stat. 541, 559) ; November 22, 1873, fo r lands re
served by the Executive Order o f said date; November
16, 1874, fo r lands reserved by the Executive Order
of said date, except as later modified; May 15, 1876,
for lands reserved by the Executive Order o f said
date; November 22, 1915, fo r lands reserved by the
Executive Order o f said date ;
715 - 865— 68
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(5) The Fort Mohave Indian Reservation in annual
quantities not to exceed (i) 122,618 acre feet o f diver
sions from the mainstream or (ii) the quantity of
mainstream water necessary to supply the consump
tive use required for irrigation o f 18,974 acres and for
the satisfaction o f related uses, whichever of (i) or
(ii) is less, and, subject to the next succeeding proviso,
with priority dates o f September 18, 1890, fo r lands
transferred by the Executive Order o f said date;
February 2, 1911, for lands reserved by the Executive
Order of said date; provided, however, that lands
conveyed to the State o f California pursuant to the
Swamp and Overflowed Lands A ct [9 Stat. 519
(1850)] as well as any accretions thereto to which
the owners o f such land may be entitled, and lands
patented to the Southern Pacific Railroad pursuant
to the Act of July 27, 1866 (14 Stat. 292) shall not
be included as irrigable acreage within the Reserva
tion and that the above specified diversion require
ment shall be reduced by 6.4 acre feet per acre of
such land that is irrigable; provided that the quan
tities fixed in this paragraph and paragraph (4) shall
be subject to appropriate adjustment by agreement
or decree o f this Court in the event that the bound
aries o f the respective reservations are finally deter
mined ;
(6) The Lake Mead National Recreation Area in
annual quantities reasonably necessary to fulfill the
purposes of the Recreation Area, with priority dates
o f March 3, 1929, for lands reserved by the Executive
Order o f said date (No. 5105), and April 25, 1930, for
lands reserved by the Executive Order o f said date
(No. 5339);
(7) The Havasu Lake National W ildlife Refuge
in annual quantities reasonably necessary to fulfill
the purposes o f the Refuge, not to exceed (i) 41,839
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acre feet o f water diverted from the mainstream or
(ii) 37,339 acre feet o f consumptive use o f main
stream water, whichever of (i) or (ii) is less, with a
priority date of January 22, 1941, fo r lands reserved
by the Executive Order o f said date (No. 8647), and
a priority date o f February 11, 1949, for land re
served by the Public Land Order o f said date (No.
559);
(8) The Imperial National W ildlife Refuge in an
nual quantities reasonably necessary to fulfill the pur
poses of the Refuge not to exceed (i) 28,000 acre feet
of water diverted from the mainstream or (ii) 23,000
acre feet o f consumptive use o f mainstream water,
whichever o f (i) or (ii) is less, with a priority date
of February 14, 1941;
(9) Boulder City, Nevada, as authorized by the
Act o f September 2, 1958, 72 Stat. 1726, with a pri
ority date o f May 15,1931;
Provided further, that consumptive uses from the
mainstream fo r the benefit o f the above-named
federal establishments shall, except as necessary to
satisfy present perfected rights in the order o f their
priority dates without regard to state lines, be satis
fied only out o f water available, as provided in sub
division (B ) o f this Article, to each state wherein
such uses occur and subject to, in the case o f each
reservation, such rights as have been created prior
to the establishment o f such reservation by contracts
executed under Section 5 o f the Boulder Canyon P ro j
ect Act or any other applicable federal statute.
I II.
The States o f Arizona, California and Nevada,
Palo Verde Irrigation District, Imperial Irrigation
District, Coachella Valley County W ater District,
Metropolitan W ater District o f Southern California,
City of Los Angeles, City o f San Diego, and County
of San Diego, and all other users o f water from the
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may be transferred to any o f the other streams, nor
may any use for irrigation purposes within any area
on one o f the streams be transferred fo r use for ir
rigation purposes to any other area on that stream.
V . The United States shall prepare and maintain,
or provide for the preparation and maintenance of,
and shall make available, annually and at such shorter
intervals as the Secretary o f the Interior shall deem
necessary or advisable, fo r inspection by interested
persons at all reasonable times and at a reasonable
place or places, complete, detailed and accurate records
o f:
(A ) Releases o f water through regulatory struc
tures controlled by the United States;
(B ) Diversions o f water from the mainstream, re
turn flow of such water to the stream as is available
for consumptive use in the United States or in satisfac
tion o f the Mexican treaty obligation, and consumptive
use o f such water. These quantities shall be stated
separately as to each diverter from the mainstream,
each point o f diversion, and each o f the States o f A ri
zona, California and N evada;
(C ) Releases o f mainstream water pursuant to
orders therefor but not diverted by the party ordering
the same, and the quantity o f such water delivered
to Mexico in satisfaction o f the Mexican Treaty or
diverted by others in satisfaction o f rights decreed
herein. These quantities shall be stated separately
as to each diverter from the mainstream, each point
o f diversion, and each o f the States o f Arizona,
California and Nevada;
(D ) Deliveries to Mexico o f water in satisfaction
o f the obligations o f P art I I I o f the Treaty o f Feb
ruary 3, 1944, and, separately stated, water passing
to Mexico in excess o f treaty requirements;

(E )
Diversions o f water from the mainstream o f
the Gila and San Francisco Rivers and the consump
tive use o f such water, fo r the benefit o f the Gila Na
tional Forest.
VT. W ithin two years from the date o f this decree,
the States o f Arizona, California, and Nevada shall
furnish to this Court and to the Secretary o f the In
terior a list o f the present perfected rights, with their
claimed priority dates, in waters o f the mainstream
within each state, respectively, in terms o f consump
tive use, except those relating to federal establish
ments. Any named party to this proceeding may
present its claim o f present perfected rights or its
opposition to the claims o f others. The Secretary
o f the Interior shall supply similar information, with
in a similar period o f time, with respect to the claims
o f the United States to present perfected rights with
in each state. I f the parties and the Secretary o f the
Interior are unable at that time to agree on the pres
ent perfected rights to the use o f mainstream water
in each state, and their priority dates, any party may
apply to the Court fo r the determination o f such
rights by the Court.
VTI. The State o f New Mexico shall, within four
years from the date o f this deeree, prepare and main
tain, or provide fo r the preparation and maintenance
of, and shall annually thereafter make available for
inspection at all reasonable times and at a reasonable
place or places, complete, detailed and accurate rec
ords o f:
(A )
The acreages o f all lands in New Mexico ir
rigated each year from the Gila River, the San Fran
cisco River, San Simon Creek and their tributaries
and all o f their underground water sources, stated
by legal description and component acreages and sep-
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may be transferred to any o f the other streams, nor
may any use for irrigation purposes within any area
on one o f the streams be transferred fo r use for ir
rigation purposes to any other area on that stream.
V. The United States shall prepare and maintain,
or provide for the preparation and maintenance of,
and shall make available, annually and at such shorter
intervals as the Secretary o f the Interior shall deem
necessary or advisable, for inspection by interested
persons at all reasonable times and at a reasonable
place or places, complete, detailed and accurate records
o f:
(A ) Releases of water through regulatory struc
tures controlled by the United States;
(B ) Diversions o f water from the mainstream, re
turn flow o f such water to the stream as is available
for consumptive use in the United States or in satisfac
tion o f the Mexican treaty obligation, and consumptive
use o f such water. These quantities shall be stated
separately as to each diverter from the mainstream,
each point o f diversion, and each o f the States o f A ri
zona, California and Nevada;
(C ) Releases o f mainstream water pursuant to
orders therefor but not diverted by the party ordering
the same, and the quantity o f such water delivered
to Mexico in satisfaction o f the Mexican Treaty or
diverted by others in satisfaction o f rights decreed
herein. These quantities shall be stated separately
as to each diverter from the mainstream, each point
o f diversion, and each o f the States o f Arizona,
California and Nevada;
(D ) Deliveries to Mexico o f water in satisfaction
o f the obligations o f Part I I I o f the Treaty o f Feb
ruary 3, 1944, and, separately stated, water passing
to Mexico in excess o f treaty requirements;
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(E )
Diversions o f water from the mainstream o f
the Gila and San Francisco Rivers and the consump
tive use o f such water, fo r the benefit o f the Gila Na
tional Forest.
V I. W ithin two years from the date o f this decree,
the States o f Arizona, California, and Nevada shall
furnish to this Court and to the Secretary o f the In
terior a list o f the present perfected rights, with their
claimed priority dates, in waters o f the mainstream
within each state, respectively, in terms o f consump
tive use, except those relating to federal establish
ments. Any named party to this proceeding may
present its claim o f present perfected rights or its
opposition to the claims o f others. The Secretary
o f the Interior shall supply similar information, with
in a similar period o f time, with respect to the claims
of the United States to present perfected rights with
in each state. I f the parties and the Secretary o f the
Interior are unable at that time to agree on the pres
ent perfected rights to the use o f mainstream water
in each state, and their priority dates, any party may
apply to the Court fo r the determination o f such
rights by the Court.
VTL The State o f New Mexico shall, within four
years from the date o f this deeree, prepare and main
tain, or provide fo r the preparation and maintenance
of, and shall annually thereafter make available for
inspection at all reasonable times and at a reasonable
place or places, complete, detailed and accurate rec
ords o f:
(A ) The acreages o f all lands in New Mexico ir
rigated each year from the Gila River, the San Fran
cisco River, San Simon Creek and their tributaries
and all o f their underground water sources, stated
by legal description and component acreages and sep-
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arately as to each o f the areas designated in Article
I V of this decree and as to each o f the three streams;
(B )
Annual diversions and consumptive uses o f
water in New Mexico, from the Gila River, the San
Francisco R iver and San Simon Creek and their
tributaries, and all their underground water sources,
stated separately as to each o f the three streams.
V I I I . This decree shall not affect:
(A ) The relative rights inter sese o f water users
within any one o f the states, except as otherwise
specifically provided herein;
(B ) The rights or priorities to water in any o f
the Lower Basin tributaries o f the Colorado River
in the States o f Arizona, California, Nevada, New
Mexico and Utah except the Gila R iver System;
(C ) The rights or priorities, except as specific .
provision is made herein, o f any Indian Reservation,
National Forest, Park, Recreation Area, Monument
or Memorial, or other lands o f the United States;
(D ) Any issue o f interpretation o f the Colorado
R iver Compact.
I X . Any o f the parties may apply at the foot o f
this decree for its amendment or fo r further relief.
The Court retains jurisdiction o f this suit fo r the
purpose o f any order, direction, or modification o f
the decree, or any supplementary decree, that may at
any time be deemed proper in relation to the subject
matter in controversy.
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