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ANIMAS-LA PLATA WATER RIGHTS
SETTLEMENT

WEDNESDAY, SEPTEMBER 16, 1987

HoUSE OF REPRESENTATIVES,
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
Washington, DC.

The committee met, pursuant to call, at 1 p.m., in room 1324,
Longworth House Office Building, Hon. Morris K. Udall (chairman
of the committee) presiding.

The CHAIRMAN. The committee will be in order.

This afternoon, the committee is taking testimony on H.R. 2642,
a bill by Mr. Campbell of Colorado to resolve certain Indian water
claims in southwestern Colorado.

Without objection, a copy of the bill and the report of the Admin-
istration will be made a part of the record at this point.

[The bill, H.R. 2642, and attachments follow:]

@



100TH CONGRESS
e H,R. 2642

To facilitate and implement the settlement of Colorado Ute Indian reserved water
rights claims in southwest Colorado, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JuNE 10, 1987

Mr. CampBELL (for himself, Mr. RicHARDSON, Mr. BROWN of Colorado, Mr.
Lusan, Mr. Skaees, Mr. HEFLEY, Mr. SKEEN, Mr. SCHAEFER, Mr.
CLARKE, Mr. RanALL, Mr. YOouNnG of Alaska, Mrs. BYRON, Mr. CrAlG, Mr.
LEEMAN of California, Mr. DENNY SmiTH, Mr. MURPHY, Mr. OWENS of
Utah, Mrs. VucaNovicH, Mr. WiLL1iaMs, Mr. CoELHO, Mr. ANTHONY, Mr.
DonnNELLY, Mr. DoRGAN of North Dakota, and Mr. ALEXANDER) intro-
duced the following bill; which was referred to the Committee on Interior
and Insular Affairs

A BILL

To facilitate and implement the settlement of Colorado Ute
Indian reserved water rights claims in southwest Colorado,
and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 That this Act may be cited as the “Colorado Ute Indian
5 Water Rights Settlement Act of 1987”.

6 SEC. 2. FINDINGS.

1

The Congress finds that—
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(1) The Federal reserved water rights claims of
the Ute Mountain Ute Indian Tribe and the Southern
Ute Indian Tribe are the subject of existing and pro-
spective lawsuits involving the United States, the State
of Colorado, and numerous parties in southwestern
Colorado.

(2) These lawsuits will prove expensive and time
consuming to the Indian and non-Indian communities
of southwestern Colorado. |

(3) The major parties to the lawsuits and others
interested in the settlement of the water rights claims
of the Ute Mountain Ute Indian Tribe and the South-
ern Ute Indian Tribe have worked diligently to settle
these claims, resulting in the June 30, 1986, Binding
Agreement for Animas-La Plata Project Cost Sharing
which was executed in compliance with the cost shar-
ing requirements of chapter IV of Public Law 99-88
(99 Stat. 293), and the December 10, 1986, Colorado
Ute Indian Water Rights Final Settlement Agreement.

(4) The Ute Mountain Ute Indian Tribe and the
Southern Ute Indian Tribe, by resolution of their re-
spective tribal councils, which are the duly recognized
governing bodies of each Tribe, have approved the De-
cember 10, 1986, Agreement and sought Federal im-

plementation of its terms.

OHR 2642 TH
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(5) This Act is required to implement portions of

the above two agreements.

SEC. 3. DEFINITIONS.

For purposes of this Act—

(1) The term ‘“Agreement” means the Colorado
Ute Indian Water Rights Final éettlement Agreement
dated December 10, 1986, among the State of Colora-
do, the Ute Mountain Ute Indian Tribe, the Southern
Ute Indian Tribe, the United States, and other partici-
pating parties.

(2) The term ‘“Animas-La Plata Project” means
the Animas-La Plata Project, Colorado and New
Mexico, a participating project under the Act of April
11, 1956 (70 Stat. 105; 43 U.S.C. 620; commonly re-
ferred to as the “Colorado River Storage Project Act”)
and the Colorado River Basin Project Act (82 Stat.
885; 43 U.S.C. 1501 et seq.).

(8) The term “Dolores Project” means the Dolo-
res Project, Colorado, a participating project under the
Act of April 11, 1956 (70 Stat. 105; 43 U.S.C. 620;
commonly referred to as the “Colorado River Storage
Project Act”), the Colorado River Basin Project Act
(82 Stat. 885; 43 U.S.C. 1501 et seq.), and as further
authorized by the Colorado River Basin Salinity Con-
trol Act (98 Stat. 2933; 43 U.S.C. 1591).

OHR 2642 TH
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(4) The term ‘‘final consent decree” means the
consent decree contemplated to be entered after the
date of enactment of this Act in the District Court,

Water Division No. 7, State of Colorado, which will

implement certain provisions of the Agreement.

(5) The term “Secretary” means the Secretary of
the Interior.
(6) The terms “Tribe” and “Tribes” mean the

Ute Mountain Ute Indian Tribe, the Southern Ute

Indian Tribe, or both Tribes, as the context may re-

quire.

(7) The term “water year’ means a year com-
mencing on October 1 each year and running through

the following September 30.

SEC. 4. PROJECT RESERVED WATERS.

(a) WATER FroM ANmMAS-LA PraTA AND DOLORES
ProsecTs.—The Secretary is hereby authorized to use
water from the Animas-La Plata and Dolores Projects to
supply the project reserved water rights of the Tribes in ac-
cordance with the Agreement.

(b) APPLICATION OF FEDERAL RECLAMATION
Laws.—With respect to the project reserved water supplied
to the Tribes or their lessees from the Dolores and Animas-
La Plata projects, Federal reclamation laws shall not apply

to those project reserved waters except to the extent that

OHR 2642 TH
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those laws may also apply to the other reserved waters of the
Tribes. Federal reclamation laws shall not be waived or
modified by this subsection insofar as those laws are required
to effectuate the terms and conditions contained in article

IIT, section A, subsection 1 and 2, and Article ITI, section B,

_subsection 1 of the Agreement.

SEC. 5. TRIBAL WATER USE CONTRACTS.

(a) GENERAL AUTHORITY.—Subject to the approval of
the Secretary and to the provisions of its constitution, each
Tribe is authorized to enter into water use contracts to sell,
exchange, lease, or otherwise temporarily dispose of water in
accordance with Article V of the Agreement, but the Tribes
shall not permanently alienate any water right. The maxi-
mum term of each such water use contract, including all re-
newﬂs, shall not exceed 50 years in duration.

(b) ApprovaL BY SECRETARY.—(1) The Secretary
shall approve or disapprove any water use contract submitted
to him within 180 days after submission or within 60 days
after any required compliance with section 102(2)(C) of the
National Environmental Policy Act of 1969 (42 U.S.C.
4332(2)(C)) whichever is later. Any party to such a contract
may enforce the provisions of this subsection pursuant to sec-
tion 1361 of title 28, United States Code.

(2) In determining whether to approve or disapprove a

water use contract, the Secretary shall determine if it is in

OHR 2642 TH
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the best interests of the Tribe and, in this process, the Secre-
tary shall consider, among other things, the potential eco-
nomic return to the Tribe and the potential environmental,
social, and cultural effects on the Tribe. The Secretary shall
not be required under this paragraph to prepare any study
regarding potential economic return to the Tribe, or potential
environmental, social, or cultural effects, of the implementa-
tion of a water use contract apart from that which may be
required under section 102(2)(C) of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4332(2)(C)).

(3) Where the Secretary has approved a water use con-
tract, the United States shall not thereafter be directly or
indirectly liable for losses sustained by either Tribe under
such water use contract.

(c) ScoPE OF AUTHORIZATION.—The authorization
provided for in subsection (a) shall not amend, construe, su-
persede, or preempt any State law, Federal law, interstate
compact, or international treaty that pertains to the Colorado
River or its tributaries, including the appropriation, use, de-
velopment, storage, regulation, allocation, conservation, ex-
portation, or quality of those waters.

(d) Per Caprita PaymeNTs.—The proceeds from a
water use contract may not be used for per capita payments

to members of either Tribe.

OHR 2642 IH
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7
SEC. 6. REPAYMENT OF PROJECT COSTS.

(a) MunictpAL AND INDUSTRIAL WATER.—(1) The
Secretary shall defer, without interest, the repayment of the
construction costs allocable to each Tribe’s municipal and in-
dustrial water allocation from the Animas-La Plata and Do-
lores Projects until water is first used either by the Tribe or
pursuant to a water use contract with the Tribe. Until such
water is first used either by a Tribe or pursuant to a water
use contract with the Tribe, the Secretary shall bear the
annual operation, maintenance, and replacement costs alloca-
ble to the Tribe’s municipal and industrial water allocation
from the Animas-La Plata and Dolores Projects, which costs
shall not be reimbursable by the Tribe.

(2) As an increment of such water is first used by a
Tribe or is first used pursuant to the terms of a water use
contract with the Tribe, repayment of that increment’s pro
rata share of such allocable construction costs shall com-
mence by the Tribe and the Tribe shall commence bearing
that increment’s pro rata share of the allocable annual oper-
ation, maintenance, and r;apla.cement costs.

() AGRICULTURAL IRRIGATION WATER.—(1) The
Secretary shall defer, without interest, the repayment of the
construction costs within the capability of the land to repay,
which are allocable to each Tribe’s agricultural irrigation
water allocation from the Animas-La Plata and Dolores
Projects in accordance with the Act of July 1, 1932 (25

OHR 2642 IH
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U.S.C. 386a; commonly referred to as the ‘‘Leavitt Act”),
and section 4 of the Act of April 11, 1956 (70 Stat. 107; 43
U.S.C. 620c; commonly referred to as the “Colorado River
Storage Project Act”). Such allocated construction costs
which are beyond the capability of the land to repay shall be
repaid as provided in subsection (g) of this section. Until such
water is first used either by a Tribe or pursuant to a water
use contract with the Tribe, the Secretary shall bear the
annual operation, maintenance, and replacement costs alloca-
ble to the Tribe’s agricultural irrigation allocation from the
Animas-La Plata Project, which costs shall not be reimbursa-
ble by the Tribe.

(2) As an increment of such water is first used by a
Tribe or is first used pursuant to the terms of a water use
contract with the Tribe, the Tribe shall commence bearing
that increment’s pro rata share of the allocable annual oper-
ation, maintenance, and replacement costs. During any
period in which water is used by a tribal lessee on land
owned by non-Indians, the Tribe shall bear that increment’s
pro rata share of the allocated agricultural irrigation con-
struction costs within the capability of the land to repay as
established in subsection (b)(1).

(c) ANNUAL CosTs WiTH RESPECT TO RIDGES BASIN

PumpiNg PLANT.—(1) The Secretary shall bear any in-

‘creased annual operation, maintenance, and replacement

OHR 2642 IH
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costs to Animas-La Plata Project water users occasioned by
a decision of either Tribe not to take delivery of its Animas-
La Plata Project water allocations from Ridges Basin Pump-
ing Plant through the Long Hollow Tunnel and the Dry Side
Canal pursuant to Article ITI, section A, subsection 2.i and
Article ITI, section B, subsection 1.i of the Agreement until
such water is first used either by a Tribe or pursuant to a
water use contract with the Tribe. Such costs shall not be
reimbursable by the Tribe.

(2) As an increment of its water from the Animas-La
Plata Project is first used by a Tribe or is first used pursuant
to the terms of a water use contract with the Tribe, the Tribe
shall commence bearing that increment’s pro rata share of
sﬁch increased annual operation, maintenance, and replace-
ment costs, if any. |

(d) TrBAL DEFERRAL.—The Secretary may further
defer all or a part of the tribal construction cost obligations
and bear all or a part of the tribal operation, maintenance,
and replacement obligations described in this section in the
event a Tribe demonstrates that it is unable to satisfy those
obligations in whble or in part from the revenues which could
be generated from a water use contract for the use of its
water either from the Dolores or the Animas-La Plata

Projects or from the Tribe’s own use of such water.

OHR 2642 IH
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(e) USe oF WATER.—For the purpose of this section,
use of water shall be deemed to occur in any water year in
which a Tribe actually uses water or during the term of any
water usé contract. A water use contract pursuant to which
the only income to a Tribe is in the nature of a standby
charge is deemed not to be a use of water for the purposes of
this section.

(f) AUTHORIZATION OF APPROPRIATIONS.—There is
hereby authorized to be appropriated such funds as may be
necessary for the Secretary to pay the annual operation,
maintenance, and replacement costs as provided in this
section.

(g) Costs IN EXCESS OF ABILITY OF THE IRRIGA-
TORS To REPAY.—The portion of the costs of the Animas-
La Plata Project in excess of the ability of the irrigators to
repay which are to be repaid from the Upper Colorado River
Basin Fund pursuant to the Colorado River Storage Project
Act and the Colorado River Basin Project Act shall be repaid
in 30 equal annual installments from the date that the water
is first available for use.

SEC. 7. TRIBAL DEVELOPMENT FUNDS.

(a) EsTABLISHMENT.—There is hereby authorized to
be appropriated the total amount of $49,500,000 for three
annual installment payments to the Tribal Development

Funds which the Secretary is authorized and directed to es-

OHR 2642 TH
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tablish for each Tribe. Subject to appropriation, and within
60 days of availability of the appropriation to the Secretary,
the Secretary shall allocate and make payment to the Tribal
Development Funds as follows:
(1) To the Southern Ute Tribal Development

Fund, in the first year, $7,500,000; in the two suc-

ceeding years, $5,000,000 and $5,000,000, respec-

tively.
(2) To the Ute Mountain Ute Tribal Development

Fund, in the first year, $12,000,000; in the two suc-

ceeding years, $10,000,000 and $10,000,000, respec-

tively.

() ApJusTMENT.—To the extent that any portion of
such amount is contributed after the period described above
or in amounts less than described above, the Tribes shall,
subject to appropriation Acts, receive, in addition to the full
contribution to the Tribal Development Funds, an adjustment
representing the interest income as determined by the Secre-
tary in his sole discretion that would have been earned on
any unpaid amount had that amount been placed in the fund
as set forth in section 7(a).

(c) TriBAL DEVELOPMENT.—(1) The Secretary shall,
in the absence of an approved tribal investment plan provided
for in paragraph (2), invest the moneys in each Tribal Devel-
opment Fund in accordance with the Act entitled “An Act to

OHR 2642 TH
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authorize the deposit and investment of Indian funds” ap-
proved June 24, 1938 (25 U.S.C. 162a). Separate accounts
shall be maintained for each Tribe's development fund. The
Secretary shall disburse, at the request of a Tribe, the princi-
pal and income in its development fund, or any part thereof,
in accordance with an economic development plan approved
under paragraph (3).

(2) Each Tribe may submit a tribal investment plan for
all or part of its Tribal Development Fund as an alternative
to the investment provided for in paragraph (1). The Secre-
tary shall approve such investment plan within 60 days of its
submission if the Secretary finds the plan to be reasonable
and sound. If the Secretary does not approve such invest-
ment plan, the Secretary shall set forth in writing and with
particularity the reasons for such disapproval. If such invest-
ment plan is approved by the Secretary, the Tribal Develop-
ment Fund shall be disbursed to the Tribe to be invested by
the Tribe in accordance with the approved investment plan.
The Secretary may take such steps as he deems necessary to
monitor compliance with the approved investment plan. The
United States shall not be responsible for the review, approv-
al, or audit of any individual investment under the plan. The
United States shall not be directly or indirectly liable with
respect to any such investment, including any act or omission

of the Tribe in managing or investing such funds. The princi-

OHR 2642 TH
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pal and income from tribal investments under an approved
investment plan shall be subject to the provisions of this sec-
tion and shall be expended in accordance with an economic

development plan approved under paragraph (3).

(3) Each Tribe shall submit an economic development_

plan for all or any portion of its Tribal Development Fund to
the Secretary. The Secretary shall approve such plan within
60 days of its submission if the Secretary finds that it is rea-
sonably related to the economic development of the Tribe. If
the Secretary does not approve such plan, the Secretary
shall, at the time of decision, set forth in writing and with
particularity the reasons for such disapproval. Each Tribe
may alter the economic development plan, subject to the ap-
proval of the Secretary as set forth in this subsection. The
Secretary shall not be directly or indirectly liable for any
claim or cause of action arising from the use and expenditure
by the Tribe of the principal of the funds and income accruing
to the funds, or any portion thereof, following the approval
by the Secretary of an economic development plan.

(d) Per CariTa DisTBRIBUTIONS.—Under no circum-
stances shall any part of the principal of the funds, or of the
income accruing to such funds, be distributed to any member
of either Tribe on a per capita basis.

(e) LiMmiTATION ON SETTING ASIDE FINAL CONSENT

DECREE.—Neither the Tribes nor the United States shall

OHR 2642 TH
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have the right to set aside the final consent decree solely
because subsection (c) is not satisfied or implemented.
SEC. 8. WAIVER OF CLAIMS.

(a) GENERAL AUTHORITY.—The Tribes are authorized
to waive and release claims concerning or related to water
rights as described in the Agreement.

(b) CONDITION ON PERFORMANCE BY SECERETARY.—
Performance by the Secretary of his obligations under this
Act and payment of the moneys authorized to be paid to the
Tribes by this Act shall be required only when the Tribes
execute a waiver and release as provided in the Agreement.
SEC. 9. ADMINISTRATION.

In exercising his authority to administer water rights on
the Ute Mountain Ute and Southern Ute Indian Reserva-
tions, the Secretary, on behalf of the United States, shall
comply with the administrative procedures in Article IV of
the Agreement.

SEC. 10. INDIAN SELF-DETERMINATION ACT.

The design and construction functions of the Bureau of
Reclamation with respect to the Dolores and Animas-La
Plata Projects shall be subject to the provisions of the Indian
Self-Determination and Education Assistance Act (88 Stat.
2203; 25 U.S.C. 450 et seq.) to the same extent as if such
functions were performed by the Bureau of Indian Affairs.

Any preference provided the Tribes shall not detrimentally-

OHR 2642 TH
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affect the construction schedules of the Dolores and Animas-
La Plata Projects.
SEC. 11. RULE OF CONSTRUCTION.

(a) IN GENERAL.—This Aect shall be construed in a
manner consistent with the Agreement.

(b) INpDIVIDUAL MEMBERS OF TRIBES.—Any entitle-
ment to reserved water of any individual member of either
Tribe shall be satisfied from the water secured to that mem-
ber’s Tribe.

SEC. 12. EFFECTIVE DATE.

Sections 4(b), 5, and 6 of this Act shall take effect on
the date on which the final consent decree contemplated by
the Agreement is entered by the District Court, Water Divi-
sion No. 7, State of Colorado. Any moneys appropriated
under section 7 of this Act shall be placed into the Ute Moun-
tain Ute and Southern Ute Tribal Development Funds in the
Treasury of the United States together with other parties’
contributions to thé Tribal Development Funds, but shall not
be available for disbursement pursuant to section 7 until such
time as the final consent decree is entered. If the final con-
sent decree is not entered by December 31, 1991, the
moneys so deposited shall be returned, together with a rata-
ble share of accrued interest, to the respective contributors
and the Ute Mountain Ute and Southern Ute Tribal Develop-
ment Funds shall be terminated and the Agreement may be

@HR 2642 TH
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1 voided by any party to the Agreement. Upon such termina-
2 tion, the amount contributed thereto by the United States
3 shall be deposited in the general fund of the Treasury.

®)
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In evaluating this project, we have considered the
benefit/cost standard, non-Federal cost-sharing, and water
rights settlement concerns. We have, therefore, decided to
participate in the Animas-La Plata Project because it
combines Federal construction expenditures with non-Federal
monies to produce a project that provides for water
development and settles the Indian water claims,

The Animas-La Plata Project will provide a means to satisfy
the water claims of the Colorado Ute tribes, while leaving
intact the historical uses already in place on these
streams. As trustee for these tribes, the Department of the
Interior desires to see the tribes establish secure and
valuable water rights that will be of true benefit to the
tribes, rather than mere "paper" water rights. The project
provides an opportunity to achieve these objectives.

Without doubt, the single most controversial aspect of this
bill is Indian water leasing. The bill provides for the
tribes to have the opportunity to lease water provided by
the settlement for off-reservation use both in the State of
Colorado and out-of-state. We must emphasize here that the
December 10, 1986, agreement provides for in-state leasing
subject to Colorado procedural law, and for out-of-state
leasing subject to a judicial determination of the tribes'
right to do so given the "Law of the River"™ and Colorado's
anti-export statute. 1In other words, there was to be no
guarantee, either in the agreement or in the legislation,
that the tribes would be able to lease out-of-state, but
neither would there be a prohibition.

If the right to lease out-of-state the water provided by
this settlement is established by the tribes judicially, we
expect that at least two benefits would result:

--For the tribes, water from the settlement would
become a source of capital to plan and develop reservation
economies.

--For the United States, Indian water leasing would
establish an improved potential for the economic use of
project water and thereby enhance project repayment.

The December 10, 1986, Final Settlement Agreement requires
legislation to implement some of its provisions. The
agreement also provides that before the settlement can
become effective, the State of Colorado, the tribes and the
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United States must each certify that the legislation is
satisfactory. 1In the months following approval of the
settlement agreement, we worked with the non-Federal parties
to draft that implementing legislation. Concern by the non-
Federal parties that the implementing legislation be
introduced in time for enactment by the 100th Congress led
to the introduction of H.R. 2642 before we had come to full
agreement on certain of its provisions. 1In addition to
those unresolved issues, H.R. 2642 introduces some new
issues which we have not had an opportunity to discuss with
the non-Federal parties, and changes some language we had
previously agreed upon. We have enclosed a background
memorandum which presents the key differences between the
most recent negotiating draft and H.R. 2642.

It is our belief that H.R. 2642 could be an appropriate
legislative framework within which to implement the Final
Settlement Agreement if it were conformed generally to the
Federal negotiating position as discussed in the enclosure
to this letter. We do believe that certain provisions of
this negotiating draft (e.g., sections 4 and 5) are more
important, and therefore less open to subsequent
negotiations between the parties, than others.

In summary, we are persuaded that further meetings of the
parties are necessary before the Committee on Interior and
Insular Affairs completes its work on H.R. 2642. We would
be pleased to participate in'any efforts that your
Committee might undertake to facilitate the resolution of
these issues., We are convinced that an early agreement is
possible.

A similar letter has been sent to the Honorable Ben
Nighthorse Campbell.

The Office of Management and Budget has advised that there
is no objection to the presentation of this report from the
standpoint of the Administration's program.

Sincerely,

SECRETARY
ACTING ASSISTANT Wayne N. Marchant

Enclosure
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DEPART™ENT OF THE INTERIOR
COMPARATIVE ANALYSIS OF KEY DIFFERENCES BETWEEN
H.R. 2642 AND THE MOST RECENT FEDERAL NEGOTIATING DRAFT

In this memorandum, we ptesent a comparative analysis of the most
recent draft bill prepared as the result of negotiations among
the parties, which preceded introduction of H.R. 2642 (and its
Senate companion S. 1415), and the provisions of H.R. 2642, as
introduced. For this analysis, we have assumed that H.R. 2642
represents the current position of the non-federal parties. All
references below to tha "Agreement” are to the December 10, 1986,
Colorado Ute Indian Water Rights Final Settlement Agreement.

1. Sec. 4 (Title), page 4, line 15:

At the time of the last negotiation, the title of section 4 in
the federal version was “TRIBAL USE OF WATER” and in the non-
federal version was "TRIBAL WATERS.” In H.R. 2642 it is "PROJECT
RESERVED WATERS.” This new bill language reflects a major change
made by the non-federal parties in the scope of this entire
section.

2. Sec. 4(a), page 4, lines 16-20:

The previous non-federal position was that 4(a) should read as
follows: :

Sec. 4. (a) The Secretary is hereby authorized to
utilize water from the Animas-La Plata and Dolores
Projects in satisfaction of the federal reserved water
rights claims of the Tribes.

We rejected that language because we felt it did not state
clearly enough that the water to be received from the projects is
federal reserved water. We suggested that it read instead:

Sec. 4. (a) The Secretary is hereby authorized to use
the Animas-La Plata and Dolores Projects to supply
reserved water to the Tribes.

The non-federal parti=2s apparently did not accept our language.
They have now changed the language so that H.R. 2642 reads:

[For 4 (a)) The Secretary is hereby authorized to use
water from the Animas-La Plata and Dolores Projects to
supply the project reserved water rights of the Tribes
in accordance with the Agreement.

The concept that the Tribes will be receiving the usual
Winters doctrine type federal reserved water through the



projects seems even less clear in the new non-federal
languag: than it was in the previous non-federal language.
In fact, the language of H.R. 2642 on its face appears to be
establishing a special kind of water right (”project
reserved water rights”) unique to this settlement.

3. Sec. 4(b), page 4, lines 21-25, and page 5, lines 1-6:

The federal position was that section 4(b) should read:

[4(b)): With respect to the Tribes’ reserved water
supplied from the Dolores and Animas-La Plata Projects,
Federal reclamation laws shall not restrict the use, or
the sale, exchange, lease, or other temporary disposal,
of those reserved waters by the Tribes and their
lessees, and this water will be treated in all respects
in the same manner as the rest of the Tribes’ Federal
reserved water.

The non-federal parties wanted to delete the end of our
sentence, ”"and this water will be treated in all respects in
the same manner as the rest of the Tribes’ Federal reserved
water” and insert instead:

except to the extent that those laws may also restrict
the use of the Tribes’ other Yeserved waters; provided,
that under no circumstances will Federal reclamation
laws be waived or modified by this subsection insofar
as those laws are required to effectuate the terms and
conditions contained in Article III, section a,
subsection 1 and 2, and Article 111, section B,
subsection 1 of the Agreement. ’

At the last negotiation, we rejected this non-federal
suggestion. Our concern about substituting the “except”
clause of this non-federal language in lieu of the end of
our language was twofold. First, we felt our language made
much clearer that the water received by the Tribes from the
projects is federal reserved water to be treated the same as
the rest of the Tribes’ federal reserved water. Second, the
non-federal language does not correctly reflect the terms of
the Agreement concerning the application of federal reclama-
tion laws to the Tribes’ reserved water. (For example, the
Agreement totally excludes the application of federal
reclamation law to the off-reservation use of the Tribes’
reserved water, both project and non-project, within the
State. See p. 60 of the Agreement.)

We also objected to the proviso portion of this non-federal
language. It is unnecessary since the problem it seeks to
address is taken care of by the rule of construction in
section 11(a) that this Act shall be construed in a manner
consistent with the Agreement. Also note that if such



language were necessary here, then provisos would be needed
in a number of other places in the Act to make clear that
the language of this Act is not to be interpreted in a
manner inconsistent with the Agreement.

The language of H.R. 2642 makes some additional changes to
the previous non-federal version of section 4(b). On page
4, line 22, the word ”"Tribes’” has been deleted before
*reserved water” and the word "project” has been inserted
instead:; and on page 4, line 25, the word “project” has been
added before “reserved waters.” These changes, like the
most recent non-federal change to 4(a), make it appear that
the water given to the Tribes from the projects is a special
kind of water unique to this settlement instead of making
clear that it is typical federal reserved water.

The bill also deletes the phrase ”“restrict the use, or the
sale, exchange, lease, or other temporary disposal of” and
instead inserts ”"apply to.” See page 4, lines 24-25.
Similarly, ”restrict the use of the Tribes’ other reserved
waters” has been changed to ”"apply to the other reserved
waters of the Tribes” on page 5, lines 1-2.

4. Sec. 5(c), page 6, lines 15-21:

There has been a long-standing digagreement over this
provision. The non-federal parties wanted it in the bill as
a statement expressing the neutrality proviso in Article Vv,
Section B(b) on pages 60-61 of the Agreement. The federal
parties wanted it deleted because of the difficulty in
achieving a neutral statement, as required by the Agreement.
We suggested at an earlier date that instead of this subsec-
tion, the phrase ”in accordance with Article V of the
Agreement” be added in section S(a) to take care of the
non-federal parties’ concern. The non-federal parties
accepted our suggestion with regard to section 5(a) (see
line 12 on page 5 of H.R. 2642), but insisted that section
5(c) (old section 5(d)) remain in the bill as well.

The previous non-federal version of the language of section
5(c) included the phrase ”“[w]ith respect to paragraph b of
section B, Article V of the Agreement” at the beginning of
the sentence. That phrase, limiting this provision to out-
of-state use only as provided in the Agreement, was added by
the non-federal parties when we pointed out that without it
the provision was overbroad. H.R. 2642 has deleted that
phrase.

5.  Sec. 6(d), page 9, lines 16-24:

This provision in the text of the draft bill was inserted by
the non-federal parties. The federal parties agreed to it
but only if the phrase "to the Secretary’s satisfaction”



were inserted in line 20 after “demonstrates” and the word
*gross” inserted in line 21 before “revenues.” The non-
federal parties have rejected these changes.

H.R. 2642 differs from the previous non-federal version only
in adding a title to this section, "Tribal Deferral,” which
seems a misnomer since this is clearly a secretarial
deferral.

6. Sec. 7(b), page 11, lines 13-21:

The federal and non-federal parties were previously in
agreement on the language of this provision. H.R. 2642 has
interjected a new difference by adding the phrase ”“in
addition to the full contribution to the Tribal Development
Funds” in lines 16 and 17.

7. Sec. 7(c)(3) (last sentence), page 13, lines 14-19:

The federal version of the last sentence of this paragraph
contained the additional language “the approval of an
economic development plan or from” after the words ”arising
from” on line 16. The non-federal parties rejected that
language and H.R. 2642 continues to delete it.

8. Sec. 7(e), page 13, lines 24-25, and page 14, lines 1-2:

This provision was added to the draft legislation by the
gogifoderal parties. Their previous language was as
ollows:

[Sec. 7]}(e) Neither the Tribes nor the United States shall
have the right to void the Agreement or to set aside the
Final Consent Decree solely because subsections (c) or (4)
are not satisfied or implemented.

The federal parties wanted this provision deleted as unnecessary
and misleading, since the Tribes and the United States do not
have this right anyway. (The only permissible grounds for
voiding the Agreement or setting aside the Final Consent Decree
are set out in the Agreement.) In H.R. 2642, the non-federal
parties have deleted the words *void the Agreement or” after
*right to” in line 1 on page 14 and have changed the language
"subsections (c) or (d) are” to “subsection (c) is” in line 2 ¢
page 14, but have otherwise kept this provision.

9. Sec. 9 (Administration), page 14, lines 12-17:

Prior to the introduction of H.R. 2642, the federal and
non-federal parties had agreed on the wording of this
provision. A new difference has been introduced by the
language of H.R. 2642, which deletes the words ”"governing
the water rights confirmed in the Agreement and Final



Consent Decree to the extent provided” after “procedures”
and before “in Article IV” in line 16 on page 14.

10. Sec. 10 (Indian Self-Determination Act), page 14, lines

19-

25, and page 15, lines 1-2:

The previous non-federal version of the first three lines of
this provision is the same as the language of H.R. 2642,
which reads:

The design and construction functions of the Bureau of
Reclamation with respect to the Dolores and Animas-La
Plata Projects shall be subject . . . .

The federal parties objected to that language as overbroad
and instead suggested the following:

The functions of the Bureau of Reclamation under this
Act with respect to each Tribe shall be subject . . .

The rest of the language of this section was previously
agreed to by all parties; H.R. 2642 has created a new
difference by deleting the phrase ”"under this Act” after the
word “Tribes” in line 25 on page 14.

11. There are a few other differénces of a more editorial
nature which should also be noted.

a. Sec. 3(2) & 3(3) (project definitions), page 3:

At the end of the definition of the Dolores Project (Sec.
3(3), lines 23-25), the non-federal parties continue to
include the language ”"and as further authorized by the
Colorado River Basin Salinity Control Act (98 Stat. 2933; 43
U.S.C. 1591).” The federal parties wanted that language
deleted because the purpose of this provision is simply to
identify the project; it does not definitively state all the
authorizing statutes.

The language of H.R. 2642 also creates a new difference in
previously agreed upon language in this definition as well
as in the definition of the Animas-La Plata Project (Sec.
3(2)). It has deleted the phrase ”"as amended by “(on lines
16 and 22) between the two cites and has replaced it with
#and” on line 16 and with a comma on line 22.

Note that our suggested compromise (that both definitions
end after the cite to the CRSP Act on lines 15 and 22) has
apparently been rejected by the non-federal parties.

b) Sec. 5(b)(2), page 5, lines 24-25, and page 6, lines
1-10:
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H.R. 2642 creates a new difference in previously agreed upon
language by adding ”"under this paragraph” after “required” in
line 5 on page 6.

c) Sec. 6(b)(1), page 7, lines 21-26, and page 8, lines
1-12:

H.R. 2642 creates new differences in previously agreed upon
language by deleting ”"as provided in” after the Leavitt Act cite
and before the cite to section 4 of the CRSP Act (at the begin-
ning of line 2 on page 8) and inserting "and” instead. H.R. 2642
also has added “commonly referred to as the ’‘Colorado River
Storage Project Act’” on lines 3-4 on page 8, although that cite
is to a single provision, not to the whole Act.

d. Sec. 11(b), page 15, lines 6-9:

H.R. 2642 creates another new difference by removing the
provision concerning the rights of individual tribal members
from section 4 (our 4(c), the non-federal parties’ previous
4 (b)) and placing it here in the Rule of Construction
section, as 11(b). Presumably this was done in conjunction
with the non-federal decision to restrict the scope of
section 4 to ”"project reserved waters.”
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The CHAIRMAN. First, let me commend the partles on arriving at
this negotiated settlement of these water claims. This settlement is
in line with this committee’s policy that these difficult disputes
over Indian water rights are best resolved by negotiation rather
than expensive, lengthy litigation or contested legislation.

However, I want to make clear that there are some serious prob-
lems involved in this legislation, including some concerns of the
States in the Lower Colorado Basin. I hope that these problems can
be resolved and this legislation moved forward. I know that these
hearings will help in that respect.

I had intended and planned to be here most of the day, but I will
be in and out. Our distinguished colleague, Mr. Campbell, will be
presiding over the hearing, and we will hopefully get some minori-
ty representation here shortly.

We have our colleague, Congressman Brown, here already. Some
of our Senate witnesses are coming in later. Let’s defer to my col-
league, Mr. Campbell, and see if he has an opening statement.

Mr. CampBELL. Thank you, Mr. Chairman, for bringing this
matter of great importance to the Indian community and both the
States of Colorado and New Mexico up for a hearing so soon after
the August District Work Period. It is appreciated.

No. 2, I would like to say I am proud to have the opportunity to
sponsor this legislation, and am grateful for the co-sponsorship of
many of my colleagues on this committee.

H.R. 2642 represents the culmination of years of effort and his-
toric cooperation between Indian and non-Indian water interests of
Colorado, New Mexico and the Federal Government. Extraordinary
efforts were exerted by those concerned to amicably resolve, in the
spirit of cooperation and respect, longstanding native American
water rights, which over the years had been neglected or ignored.

Those remarkable efforts resulted in a settlement agreement
signed in December 1986 by the Federal Departments of the Interi-
or and Justice, the State of Colorado, and various local govern-
ments, water districts, as well as the Southern Ute and Ute Moun-
tain Ute Indian Tribes.

This legislation represents, codifies, and implements that deli-
cately balanced agreement, and the mandated commitment to
these Indian tribes. For everyone’s sake, we should not renege on
that commitment, as has so often happened in American history.

Water is to native Americans just as it is to non-Indians in the
West, precious. It is a key component to those Western States seek-
ing to escape the poverty and dependency brought about by scarce
resources that nature and, sadly, our Government, has historically
inflicted on the Indian.

We well know the benefits of water that has been made available
to, or harnessed by, the South, Northwest, California, the North-
east and the Central United States. The Southwest is entitled to
those benefits as well. Indian self-development in the Southwest re-
quires the scarce and precious resource of water, to which the Indi-
ans are entitled.

I know firsthand of the needs of these two tribes for water. I
have represented that area of Colorado in the State legislature for
4 years, and now represent it in Congress. My home is on the
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Southern Ute Indian Reservation. I can comfortably speak with au-
thority that this legislation is needed.

H.R. 2642, and the settlement behind it, represent a compromise
between Indians and non-Indians. Paper water rights, however nice
they look to lawyers, and however much argued, do the Ute Moun-
tain Utes and Southern Utes no good. Wet water, and the ability to
use it, is necessary.

This legislation seeks to eventually provide those needs to the
tribes. Continued litigation by the tribes, impacting upon the whole
area, is neither conducive to friendly relations nor to Colorado and
New Mexico water interests. This legislation would avoid such fric-
tion.

There are those concerned with the issue of off-reservation, out-
of-State use of water held by the Indian tribes. This legislation does
not jeopardize non-Indian water rights in this regard. It certainly
does not deprive any downstream water users from enjoying those
water rights accorded to them by law. As long as the downstream
water users use only what is rightfully theirs, this legislation does
not impact them at all.

There has been recent talk about wanting to flatly prohibit the
Indian tribes by amending this legislation from ever utilizing their
water off-reservation and out-of-State.

I say recent because, up until a month or so ago, it is my under-
standing that those concerned about this issue were desirous of a
neutral bill. This legislation, as was the settlement, is designed to
be expressly neutral on the matter, neither authorizing or prohibit-
ing such water use by the two tribes.

I stated that this legislation would satisfy this Government’s
commitments and obligations to the Ute Mountain Utes and South-
ern Utes, commitments and obligations no one can deny exist.

I want to point out that this legislation also at the same time,
would satisfy in part this Government’s longstanding commitment
and obligation to all the peoples of southwestern Colorado and
northwestern New Mexico.

Part of the delicate agreement between the Indians and non-Indi-
ans involved satisfaction of Indian water rights claims from the
Animas-La Plata Water project, which was authorized by law
nearly 20 years ago.

Chairman Udall well remembers the efforts of the late Wayne
Aspinall, a distinguished member of this committee, in ensuring
that all the Western States’ water interests and needs be dealt
with fairly. That commitment remains unfulfilled to date. This
cannot, and should not be forgotten.

Colorado and New Mexico say it should not be forgotten, and
equity requires fulfillment of the government’s commitment. I look
forward to the testimony of our many witnesses.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Campbell follows:]
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STATEMENT OF CONGRESSMAN BEN NIGHTHORSE CAMPBELL

THANK YOU MR. CHAIRMAN.

FIRST OF ALL, I WOULD LIKE TO THANK YOU, MR. CHAIRMAN, FOR
BRINGING THIS MATTER OF GREAT IMPORTANCE TO THE INDIAN COMMUNITY
AND BOTH THE STATES OF COLORADO AND NEW. MEXICO UP FOR A HEARING

SO SOON AFTER THE AUGUST DISTRICT WORK PERIOD. IT IS APPRECIATED.

SECOND, I WOULD LIKE TO SAY I AM PROUD TO HAVE THE OPPORTUNITY TO
SPONSOR THIS LEGISLATION, AND AM GRATEFUL FOR THE CO-SPONSORSHIP

OF MANY OF MY COLLEAGUES ON THIS COMMITTEE.
N

H.R. 2642 REPRESENTS THE CULMINATION OF YEARS OF EFFORT AND
HISTORIC COOPERATION BETWEEN INDIAN AND NON-INDIAN WATER
INTERESTS OF COLORADO, NEW MEXICO, AND THE FEDERAL GOVERNMENT.‘
EXTRADORDINARY EFFORTS WERE EXERTED BY THOSE CONCERNED TO
AMICABLY RESOLVE, IN THE SPIRIT OF COOPERATION AND RESPECT,
LONGSTANDING NATIVE AMERICAN WATER RIGHTS, WHICH OVER THE YEARS
HAD BEEN NEGLECTED OR IGNORED. THOSE REMARKABLE EFFORTS
RESULTED IN A SETTLEMENT AGREEMENT SIGNED IN DECEMBER, 1986 BY
THE FEDERAL DEPARTMENTS OF THE INTERIOR AND JUSTICE, THE STATE OF
COLORADO, AND VARIOUS LOCAL GOVERNMENTS, WATER DISTRICTS, AS WELL

AS THE SOUTHERN UTE AND UTE MOUNTAIN UTE INDIAN TRIBES.

THIS LEGISLATION REPRESENTS, CODIFIES, AND IMPLEMENTS THAT
DELICATELY BALANCED AGREEMENT, AND THE MANDATED COMMITMENT TO
THESE INDIAN TRIBES. FOR EVERYONE'S SAKE, WE SHOULD NOT RENEGE

ON THAT COMMITMENT, AS HAS SO OFTEN HAPPENED IN AMERICAN HISTORY.

WATER IS 'TO NATIVE AMERICANS, JUST AS IT IS TO NON-INDIANS IN THE
WEST, PRECIOUS. IT IS A KEY COMPONENT TO THOSE WESTERN TRIBES

SEEKING TO ESCAPE THE POVERTY AND DEPENDENCY BROUGHT ABOUT BY

30-504 - 90 - 2
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SCARCE RESOURCES THAT NATURE AND, SADLY, OUR GOVERNMENT, HAS
HISTORICALLY INFLICTED ON THE INDIAN. WE WELL KNOW THE BENEFITS OF
WATER THAT HAS BEEN MADE AVAILABLE TO, OR HARNESSED BY, THE

SOUTH, THE NORTHWEST, CALIFORNIA, THE NORTHEAST AND THE CENTRAL
UNITED STATES. THE SOUTHWEST IS ENTITLED TO THOSE BENEFITS AS
WELL. INDIAN SELF-DEVELOPMENT IN THE SOUTHWEST REQUIRES THE

SCARCE AND PRECIOUS RESOURCE OF WATER, TO WHICH THE INDIANS ARE
ENTITLED.

I KNOW FIRSTHAND OF THE NEEDS OF THESE TWO TRIBES FOR WATER.
I'VE REPRESENTED THAT AREA OF COLORADO IN THE STATE LEGISLATURE
FOR FOUR YEARS, AND NOW REPRESENT IT IN CONGRESS. MY HOME IS
ON THE SOUTHERN UTE INDIAN RESERVATION. I CAN COMFORTABLY SPEAK
WITH AUTHORITY THAT THIS LEGISLATION IS NEEDED.

H.R. 2642, AND THE SETTLEMENT BEHIND IT, REPRESENT A COMPROMISE
BETWEEN INDIANS AND NON-INDIANS. PAPER WATER RIGHTS, HOWEVER
NICE THEY LOOK TO LAWYERS, AND HOWEVER MUCH ARGUED, DO THE UTE
HOU:NTAIN UTES AND SOUTHERN UTES NO GOOD. WET WATER, AND THE
ABILITY TO \'.iSE IT, IS NECESSARY. THIS LEGISLATION SEEKS TO
EVENTUALLY PROVIDE THOSE NEEDS TO THE TRIBES. CONTINUED
LITIGATION BY THE TRIBES, IMPACTING UPON THE WHOLE AREA, IS
NEITHER CONDUCIVE TO FRIENDLY RELATIONS, NOR TO COLORADO AND NEW
MEXICO WATER INTERESTS. THIS LEGISLATION WOULD AVOID SUCH
FRICTION.

THERE ARE THOSE CONCERNED WITH THE ISSUE OF OFF-RESERVATION, OUT-
OF-STATE USE OF WATER HELD BY THE INDIAN TRIBES. THIS

LEGISLATION DOES NO'I" JEOPARDIZE NON-INDIAN WATER RIGHTS IN THIS
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REGARD. IT CERTAINLY DOES NOT DEPRIVE ANY DOWNSTREAM WATER USERS

FROM ENJOYING THOSE WATER RIGHTS ACCORDED TO THEM BY LAW. AS LONG
AS THE DOWNSTREAM WATER USERS USE ONLY WHAT IS RIGHTFULLY THEIRS,
THIS LEGISLATION DOES NOT IMPACT THEM AT ALL.

THERE HAS BEEN RECENT TALK ABOUT WANTING TO FLATLY PROHIBIT THE
INDIAN TRIBES BY AMENDING THIS LEGISLATION FROM EVER UTILIZING
THEIR WATER OFF-RESERVATION AND OUT-OF-STATE. I SAY RECENT
BECAUSE, UP UNTIL A MONTH OR SO AGO, IT IS MY UNDERSTANDING THAT
THOSE CONCERNED ABOUT THIS ISSUE WERE DESIROUS OF A NEUTRAL BILL.
THIS LEGISLATION, AS WAS THE SETTLEMENT, IS DESIGNED TO BE
EXPRESSLY NEUTRAL ON THE MATTER, NEITHER AUTHORIZING OR

PROHIBITING SUCH WATER USE BY THE TWO TRIBES.

I STATED THAT THIS LEGISLATION WOULD SATISFY THIS GOVERNMENT'S
COMMITMENTS AND OBLIGATIONS TO THE UTE MOUNTAIN UTES AND SOUTHERN
UTES, COMMITMENTS AND OBLIGATIONS NO ONE CAN DENY EXIST. I WANT
TO ALSO POINT OUT THAT THIS LEGISLATION ALSO, AND AT THE SAME
TIME, WOULD SATISY IN PART THIS GOVERNMENT'S LONGSTANDING
COMMITMENT AND OBLIGATION TO ALL THE PEOPLES OF SOUTHWESTERN
COLORADO AND NOﬁTHWESTERN NEW MEXICO. PART OF THE DELICATE
AGREEMENT BETWEEN THE INDIANS AND NON-INDIANS INVOLVES
SATSIFACTION OF INDIAN WATER RIGHTS CLAIMS FROM THE ANIMAS-LA
PLATA WATER PROJECT, WHICH WAS AUTHORIZED BY LAW NEARLY 20 YEARS
AGO. CHAIRMAN UDALL WELL REMEMBERS THE EFFORTS OF THE LATE WAYNE
ASPINALL, A DISTINGUISHED MEMBER OF THIS COMMITTEE, IN ENSURING
THAT ALL THE WESTERN STATES' WATER INTERESTS AND NEEDS BE DEALT
WITH FAIRLY. THAT COMMITMENT REMAINS UNFULFILLED TO DATE. THIS

CANNOT, AND SHOULD NOT, BE FORGOTTEN. COLORADO AND NEW MEXICO
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SAY IT SHOULD NOT BE FORGOTTEN, AND EQUITY REQUIRES FULFILLMENT

OF THE GOVERNHEN:I"S COMMITMENT.

I LOOK FORWARD TO THE TESTIMONY OF OUR SEVERAL WITNESSES.
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The CHAIRMAN. You mentioned our former distinguished col-
league, Chairman Aspinall. I have him looking over my shoulder
constantly——

Mr. CampBELL. Have the pleasure of serving in the area that was
formerly his, and I feel he is also watching me, so don’t feel alone.

The CHAIRMAN. All right. We will move along as fast as we can
today. We have a long witness list, and as is customary, we will be
urging you to summarize and hit the high points and help us to
make a good written record with the rest of your statement.

The first witness will be the Honorable Hank Brown, the distin-
guished Congressman from Colorado and a man who has worked
well with this committee over the years.

STATEMENT OF HON. HANK BROWN, A U.S. REPRESENTATIVE
FROM THE STATE OF COLORADO

Mr. BRowN. Mr. Chairman, thank you for the privilege of ad-
dressing the committee. I have a statement, and I would like to
submit for the record and summarize my remarks, if I may?

The CHAIRMAN. That will be highly satisfactory to us.

Mr. BROwWN. Mr. Chairman, I want to express thanks to you, not
only for holding the hearings, but for your introductory remarks.
When Mo Udall says there are problems, and he wants to work
them out, and he thinks the bill needs to be fair to all States, I
know he means it.

You have always been helpful to Colorado and understanding of
its. water problems. Speaking for myself and I believe most Colorad-
ans, I want to express my appreciation of your fairness in working
with us, as an Upper Basin State.

The CHAIRMAN. I thank my friend and hope the rest of the state-
ment is as good as this part of it.

Mr. BRowN. Mr. Chairman, I know the Administration has some
reservations about this. As I am sure the chairman recalls, when
the President ran for office, he specifically endorsed this project
and committed himself to support it.

Now, admittedly, at that time the project was somewhat larger
than what is contemplated now. It was more costly and, so the cost
has also been scaled down. I don’t know if the Administration’s ob-
jections are that it is not big enouih or costly enough, but I will
look forward with some interest to hearing their comments. All of
us recall the President’s original pledge to support the project.

I think it deserves support. It is not only one that has a long his-
tory and is part of interstate compacts in development of our
water, but one that is of substantial interest in Colorado and sur-
rounding States. In the long term, it is in the interest of not only
the Indian tribes and the local population, but the whole western
area.

It is a privilege for me to add my endorsement of this project to
encourage the committee in its deliberations.

Mr. Chairman, we are privileged to have the Governor of Colora-
do today, and I think it is an indication of how much our State
cares about this project that he would come.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Brown follows:]
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HONORABLE HANK BROWN
OF
COLORADO
BEFORE THE COMMITTEE
ON INTERIOR AND INSULAR AFFAIRS

SEPTEMBER 16, 1987

Mr. Chairman, thank you for the opportunity to testify in
support of H.R. 2642, the Colorado Ute Indian Water Rights
Settlement Act of 1987.

As you know, the Animas-La Plata Project was authorized in
1968 as one of the provisions of the Colorado River Basin
Project Act [82 stat. 885 (1968)]. This project was designed to

satisfy the water supply needs of Indians and non-Indians alike.

H.R. 2642 is a result of long negotiations between two Ute
Indian Tribes of Colorado, the State of Colorado, the State of
New Mexico, the Interior Department, the Justice Department,
several water diktricta, and numerous Colorado and New Mexico
municipalities. The negotiations have resulted in this
important measure which will end years of litigation involving

Indian water rights.

This measure would authorize the Interior Department to use

water from the Animas-La Plata and the Dolores Projects to
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supply water to the Southern Ute and Ute Mountain Indian
Tribes. With the approval of the Interior Department, each
tribe would be authorized to enter into water use contracts to
sell, exchange, lease, or otherwise temporarily dispose of its

water.

In addition, this legislation would set up a 30-year
straight-line ammortization for repayment of costs which exceed
the irrigators' ability to repay. The Upper Colorado River
Basin Fund will assume responsibility for the repayment of the
additional funds. This repayment schedule is supported by the

Administration.

This project is necessary, not only as a solution to the
Indians' water rights claims, but also to provide water for the
future needs of the tribes and presently, for the non-Indian
communities. Failure to codify this settlement, could force the
tribes to continue their court battle. A favorable court
decision would award the Indians water rights encompassing
virtually all the water in streams that rise in the mountains of
southwest Colorado resulting in severe difficulties for the

municipal and industrial water users in the region.



Mr. Chairman, your committee has been instrumental in

providing for water projects that are crucial to the livelihood

of all citizens and this contribution is greatly appreciated.

This bill before you today represents a monumental water use

agreement between the citizens of New Mexico and Colorado. I

appreciate the committee's consideration of this measure.

Thank you.
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The CuairMAN. Thank you, Hank, for a good statement, and we
will be working with you trying to put the project together.

Congressman Campbell?

Mr. CampBELL. Mr. Chairman, thank you. I don’t have a ques-
tion. I want to thank him. I know he is busy, and I appreciate the
time here. .

Senator Armstrong wasn’t able to attend, but he submitted a
statement, and I would ask unanimous consent to have it included
in the record.

The CHAIRMAN. Without objection, the Senator’s statement will
be received.

[Prepared statement of Mr. Armstrong follows:]
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H.R. 2642,

Colorado Ute Indian Water Rights Settlement Act of 1987

I thank the Chairman of the House Committee on the Interior and
Insular Affairs, Congressman Udall, and the Committee members for their
support and understanding of the unique problems facing the States of
Colorado and New Mexico with regard to the settlement of Indian Winters
reserved water rights in southwest Colorado and the authorized
construction of the Animas-La Plata Participating Project of the

Colorado River Storage Project which makes the settlement possible.

The Settlement Agreement which this legislation implements will
conclude years of complex and costly litigation by the Ute Mountain and
Southern Ute Indian tribes to resolve their claims to water in
Southwest Colorado. The Agreement. not only settles the Colorado Ute
Indian water rights question, but saves millions of dollars and many
years of effort that would have been spent by the Indians, non-Indians,
Federal government, State of Colorado, several water conservancy
districts, cities and towns on litigation. In addition, damage claims
resulting from the litigation could cost the United States hundreds of

millions of dollars.
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Not only will the water rights settlement fulfill a century-old
obligation to Colorado Ute tribes, it will remove a serious cloud from
the adjudicated water rights of seven rivers and six of their
tributaries in southwest Colorado as well as from the water supply of

.Mesa Verde National Park.

The Colorado Ute Indian Water Rights Settlement Agreement is a
remarkable document. The Agreement represents more than two years of
negotiation by as diverse a group as you can imagine. Involved in the
monumental challenge of resolving the Indian reserved water rights
question while recognizing existing uses of southwest Colorado water
were representatives of several agencies of the federal government, the
states of Colorado and New Mexico, the two Indian Tribes, and numerous
water conservancy districts, cities and other entities representing the
non-Indian water users of southwest Colorado and northwest New Mexico.
At the beginning of the negotiations, no one seriously believed that
such a final settlement agreement could be attained. But, it has been
accomplished. Now it is necessary for the United States Congress to

implement the Agreement.

In addition to those parties, key leaders in the Administration,
led by Wayne Marchant, Principal Deputy Assistant Secretary for Water
and Science, have labored long and hard to perfect this legislation.
The Administration has approved the basic components of H.R. 2642, two
different times: once as a signatory to the detailed Animas-La Plata
Project Cost-Sharing Agreement of June 30, 1986, and again as a
signatory to the Colorado Ute Indian Water Rights Final Settlement

Agreement of December 10, 1986.
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The implementing vehicle for the Indian Water Rights Settlement
Agreement is the Animas-La Plata reclamation project to be located near
Durango, Colorado. Not only does construction of the Animas-La Plata
project enable the resolution of the Indian water rights question, it
is another step the federal government must take to meet its commitment
to the states of Colorado and New Mexico under the Colorado River
Storage Project Act of 1956, as amended by the Colorado River Basin

Project Act of 1968.

Contributions by nonfederal parties to construction costs of the
Animas-La Plata Projects will approach 38% of project costs.
Nonfederal parties will contribute $73.2 million through cash
contributions, ad valorem taxes or revenue bonds, of which $5 million
from Colorado will be for the Tribal Development Funds to aid the two
tribes in developing their natural resources. The State of Colorado
also is currently spending $6 million to construct a domestic pipeline
and distribution system to the Town of Towaoc on the Ute Mountain Ute
Indian Reservation. Once this pipeline is built, the people of Towaoc
will no longer have to daily haul their domestic water to the
reservation by trucks. Nonfederal parties will further assume a $133
million obligation towards construction of proposed Animas-La Plata

project facilities.

An identical companion bill, S. 1415, was introduced in the Senate
with all four Colorado and New Mexico Senators as cosponsors, which
indicates the kind of accord that has been reached on this bill.

Seldom has any piece of legislation received such word by word

scrutiny. Every phrase and sentence has been carefully negotiated.
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Mr. Chairman, as you and your committee will be able to ascertain
from the testimony in support of H.R. 2642, the negotiators of the
Colorado Ute Indians Water Rights Final Settlement Agreement have
brought to the Congress the solution to a perplexing, complex and
long-standing problem instead of bringing the problem to your committee
for resolution. The solution, as it should, fits the unique physical,
legal, social, economicAand environmental characteristics of southwest
Colorado and northwest New Mexico. The solution is equitable. It is
also workable and provides for a viable future for both the Indians and
non-Indians. It could only be attained by complex negotiations and
many compromises by some of the best engineering and legal talent in
the country representing the States of Colorado and New Mexico, the
Federal government, the two Indian tribes and the local non-Indian
water users. This talent demonstrated by all parties was taxed to its
limit before the cost-sharing agreement for the Animas-La Plata Project
and the final Indian water rights.settlement agreement could be

formulated.

In some respects, the Animas-La Plata and Dolores Projects can be
compared to the engine that propels an automobile, these two projects
drive the final settlement of the Ute Indians reserved water rights
claims by providing water to the tribes without adversely affecting the
non-Indian water users on farms or in cities and towns in southwest
Colorado by depriving them of rights to use water on which they are

dependent.

It is noteworthy that the Animas-La Plata Project cost-sharing

agreement is explicit in saying that: "The Animas-La Plata cost-sharing
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agreement is an integrated part of, and is contingent upon, a final

settlement of the litigation filed in Colorado District Court for Water
Division No. 7 for the quanification of the reserved water right claims
of the Southern Ute and Ute Mountain Ute Indian Tribes in the State of
Colorado." The Colorado Ute Indian Water Rights Final Settlement
Agreement executed by all parties, including the Federal government, on
December 10, 1986 provides that final settlement of the litigation now
pending in the court. According to the terms of the Final Settlement
Agreement it cannot be implemented until and unless H.R. 2642,
sponsored by my Congressional colleagues, Representative Campbell of
the 3rd Congressional of Colorado and Representative Richards of New

Mexico, et al is enacted into law.

Mr. Chairman, I urge you and your committee to carefully consider
H.R. 2642, its purpose and its implications as a Bill to facilitate and
implement that solution to an exceedingly complex and important problem
in a unique area of the United State of America and to do everything
within your power to enact H.R. 2642 into law as soon as possible. As
a former member of the House of Representatives, thank you for the
priviledge and opportunity to present this statement in support of H.R.

2642.
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The CiiAirMAN. Anything further?

Mr. CampBELL. No, sir.

The CHAIRMAN. All right. Thank you, Congressman Brown.

The CHAIRMAN. Our next witness is a panel headed by the Hon-
orable Governor Roy Romer, State of Colorado, accompanied by
Mr. William McDonald, director of the Colorado Water Conserva-
tion Board and Mr. Ival Goslin, a special consultant for the Colora-
do Water Resources and Power Development Authority.

We also have Mr. Duane Woodard, attorney general, I am told.
You can deploy yourselves in some offensive or defensive position
there around the Governor.

PANEL CONSISTING OF ROY ROMER, GOVERNOR, STATE OF COL-
ORADO; AND DUANE WOODARD, ATTORNEY GENERAL, COLO-
RADO, ACCOMPANIED BY WILLIAM McDONALD, DIRECTOR,
COLORADO WATER CONSERVATION BOARD; AND IVAL GOSLIN,
SPECIAL CONSULTANT, COLORADO WATER RESOURCES AND
POWER DEVELOPMENT AUTHORITY

Mr. RoMEeR. Thank you very much, Congressman.

Mr. Chairman and members of the committee, it is a pleasure to
be here. This is an important resolution. The legislation will imple-
ment the Colorado Ute Indian water rights final settlement agree-
ment which was executed on December 10, 1986, by the two Ute
Tribes of the United States and the water user organizations in
southwestern Colorado.

Appearing with me today is Mr. William McDonald, director of
the Colorado Water Conservation Board, and Mr. Ival Goslin, a
consultant to the Colorado Water Resources and Power Develop-
ment Authority.

These two gentlemen have been among the principal representa-
tives of the State of Colorado during the settlement negotiations
and in the development of the legislation which is before you.

I would like also to acknowledge attorney general Woodard,
tribal chairman Mr. Chris Baker, and Ernest House, who will
appear subsequently. Without their leadership, we wouldn’t be
here today, and my hat is off to them.

My written statement has already been submitted, and I would
appreciate its inclusion in the hearing record.

The CHAIRMAN. So ordered.

Mr. RoMER. We bring you today a solution, not a problem. The
reserved water rights claims of the two tribes would have disrupted
the established economy of the non-Indian water users in south-
western Colorado had they been litigated.

Instead of years of bitter and divisive litigation, however, we
have achieved through compromise and accommodation a lasting
and I believe equitable settlement of the tribe’s claims.

The hallmarks of this settlement are wet water for the tribes,
not just paper water rights provided in a manner that does not
harm the non-Indian economy. And I cannot overemphasize the ex-
traordinary good working relationships between Indians and non-
Indians in southwestern Colorado, as exemplified by these negotia-
tions.
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The settlements are unfortunately the exception rather than the
rule. I hope that gou share our urgency to bring this to fruition.
The U.S. trustee obligations to the tribes, I believe must be fulfilled
and this settlement and the required implementing legislation, I
would emphasize to you, that each Indian reserved water right sit-
uation is unique.

The factual economic and social circumstances surrounding the
settlement will vary from tribe to tribe and from State to State.

If Congress is to encourage negotiated settlements rather than
years of expensive litigation, then it should endorse the principle
that negotiated settlements will be treated on a case-by-case basis.

The Western Governors Association has concluded in a policy
statement adopted at our meeting this summer—that is, the asso-
ciation said, use of the overreaching historic moral economic
imperatives, we urge all concerned. parties, especia{.lf' those in Con-
gress to treat settlements as case-by-case exceptional arrangements
which could be perceived as possible models for related situations
which are not binding legal precedents,” and I urge Congress to
adopt this point of view when acting on H.R. 2642.

I would like to give a brief overview of the agreement preparato-
ry to the attorney general explaining the bill. We started in 1976,
when the United States filed applications for reserved water rights
gor the tribes in the Colorado District Court for Water Division No.

In this litigation, which the agreement bring to a negotiated set-
tlement, in essence what the parties have done is agree on the
decree which they will ask the court to enter, which the decree will
quantify the tribe’s reserved water rights, and define the terms and
conditions of their use and administration.

A summary of the eement is appended to my written state-
ment, and I would just leave that for the committee to review. The
Federal legislation is required to implement selected portions of
this agreement.

That is what H.R. 2642 is all about. And the attorney general
will provide you details in that regard.

I would like to focus on the financial aspect of the settlement. I
believe you will find the non-Federal party’s commitments in this
regard to be exemplary. Non-Federal or financial contributions to
the settlement take two forms, one upfront financing from several
parties for the Animas-La Plata project, which project will provide
a sizable portion of the tribe’s water; and two, payments by the
State of Colorado to the tribal development funds.

With respect to the Animas-La Plata project, non-Federal financ-
ing is being provided pursuant to the requirements of the Supple-
mental Appropriations Act of 1985. The cost sharing agreement for
which the legislation calls was entered into on June 30, 1986 with
the Department of the Interior.

Pursuant to that cost sharing agreement, Federal budgetary out-
lays for the Animas-La Plata project have been reduced 39 percent
relative to what would have been required had the project been
built entirely at Federal expense and authorized by Congress.

With respect to the $60.5 million tribal development funds, the
agreement calls for $11 million to be provided by the State, $6 mil-
lion of this will be provided via construction by the State of a pipe-
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line which would deliver the Ute Mountain Ute Tribe's domestie

water supply from the Dolores Project to the reservation.

The remaining $5 million will be paid in cash. With respect to
these financial obligations, I want to emphasize that Colorado has
already met nearly all of its obligations. About 85 percent of the
State’s $48 million contribution to the Animas-La Plata project has
already been appropriated, plus the pipeline from the Dolores Ute
Mountain Reservation is already being engineered, and we expect
to go to construction by the end of this calendar year.

Finally, that $5 million contribution to the Tribal Development
Fund has already been appropriated, and I trust that this is a—is
demonstrative to the commitment which the State of Colorado has
made to the settlement through to the end.

We are moving forward with everything that is required of us fi-
nancially, and we look forward to Congress doing the same with re-
spect to the necessary implementing legislation. I would like to ad-
dress briefly section 6(g) of the bill. It implements a provision of
the June 30, 1986 Animas-La Plata project cost sharing agreement,
which was insisted upon by the Department of the Interior.

Under current procedures, repayment of certain costs of the
project would not be made with hydropower revenues until the
final few years of the maximum 50-year payment period. Section
6(g) would change this practice by specifying repayment be made
over 30 years in equal annual installments.

What I would like to draw your attention to is the fact that the
requirement of section 6(g) can be met without having to increase
the rate charged to those who purchase Colorado River storage
project power.

The Western Area Power administration has confirmed this fact
in a February 27, 1987 letter to us. A copy of that is appended to
my written statement. I am aware of the concerns of the public
power customers, including many CRSP customers who have locat-
ed in Colorado, about this provision; however, I believe this provi-
sion is a fair and reasonable one, limited as it is to this settlement
project and the specific circumstances at hand.

It is required by an agreement which we have made. We stand
by it and we urge you to do the same. In closing, I would like to
emphasize that the Animas-La Plata project, participating project
of the Colorado River Storage project, is a linchpin of the settle-
ment.

Without it, indeed, there is no settlement. It, along with the Do-
lores project, are the only means by which the tribes can receive
substantial amounts of water without disrupting the established
non-Indian economies in southwestern Colorado.

It is, in short, the essential ingredient of a workable settlement
and a project which benefits Indians and non-Indians alike. When
coupled with the non-Federal financial contributions to the project,
we believe we have created an unparalleled opportunity for the
United States to discharge its trustee responsibilities.
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Mr. Chairman, I thank you again for the opportunity to appear
before the committee. Your prompt and favorable consideration of
H.R. 2642 will be greatly appreciated and it will go a long way to
righting the wrongs of the past which have been visited upon our
native American brother.

[Prepared statement of Mr. Romer, with attachments, follow:]
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STATEMENT OF THE HONORABLE ROY ROMER
GOVERNOR OF THE STATE OF COLORADO

Before the

COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES

Concerning

H.R. 2642
THE COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT OF 1987

Washington, D.C.
September 16, 1987

Introduction

The Colorado Ute Indian Water Rights Final Settlement
Agreement ("Agreement") of December 10, 1986, was entered into
by the Southern Ute Indian Tribe, Ute Mountain Ute Indian
Tribe, United States, State of Colorado, and ten other entities
representing water users in southwestern Colorado. It is the
culmination of two years of intensive negotiations by the

signatories thereto.

The reserved water rights ciaims of the two Tribes would
have disrupted the established economy of the non-Indian water
users in southwestern Colorado had they been litigated.
Instead, we have achieved through compromise and accommodation
a lasting and equitable settlement of the Tribes' claims which

does not harm non-Indian interests.

4687E
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I cannot emphasize to you enough the extraordinary working
relationships between Indian and non-Indian neighbors in
southwestern Colorado. There is a strong community of interest
among all of our citizens which is exemplified by the results
of these negotiations. By any standard, an historic agreement

has been achieved.

As you consider this settlement and the required
implementing legislation, I would emphasize the unique nature
of each Indian reserved water rights situation. It is
important to recognize that the factual, economic, and soéial
circumstances surrounding a settlement will vary from Tribe to
Tribe and state to state. If Congress is to encourage
negotiated settlements rather than years of expensive and
divisive litigation, then it should endorse the principle that
negotiated settlements will be treated on a case-by-case basis
and will not be viewed as setting precedents for other

negotiations.

The Western Governors Association has recognized this to be
the case. A policy statement adopted at our meeting this

summer, copy attached, notes that we governors:

... recognize the legitimate concerns that
people distant from negotiations may feel regarding
the implications of provisions in that settlement
for other situations. However, each negotiated
Indian water rights settlement will be unique,
carefully tailored to the parties who are directly
affected, and may be totally inappropriate to any
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and all other situations. Because of overarching

historic, moral, and economic imperatives, we urge

all concerned parties, especially those in Congress,

to treat settlements as case-by-case, exceptional

arrangements which could be perceived as possible

models for related situations but which are not

binding legal precedents. In addition, where

significant disputes exist as to application of

existing laws or programs within the context of

particular settlements, Congress might consider a

clause which expressly reserves the right to dispute

these issues as an alternative to withholding

consideration or approval. Without such general,

flexible approaches, no state will be able to have

the disputes within its borders fully resolved.

I urge Congress to adopt this same point of view in acting
on H.R. 2642 and any other settlement legislation which may
come before you. If a case-by-case approach is not taken, all
settlements will become hopelessly bogged down in unnecessary
fears and the attendant political opposition. Individual
treatment of individual settlements is the only chance we have

to avoid litigation.

Final Settlement Agreement

The United States filed applications for reserved water
rights for the Tribes in 1976 in Colorado District Court for
Water Division No. 7. The Colorado court has jurisdiction to

adjudicate these claims pursuant to the McCarren Amendment.

It is this litigation which the Agreement will bring to a
negotiated settlement. In essence. what the parties have done

is agree on the decree which they will ask the Colorado court
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to enter, which decree will quantify the Tribes' reserved water
rights and define the terms and conditions of their use and

administration.

The Agreement is a lengthy and meticulous document. A
summary of it is appended to this statement. The full

Agreement has been submitted separately for the record.

The Agreement provides a comprehensive settlement of the
Tribes' claims for water which will enable the economic
development of their reservations. It has six major components:

(1) The Tribes will receive specified amounts of water

from the Animas-La Plata and Dolores Projects and
additional rights to certain quantities of water from

various streams which pass through their reservations.

(2) The manner in which these water rights will be used

and administered is prescribed.

(3) In exchange for these water rights, the Tribes will
waive all of their reserved rights claims and any
claims which they may have against the United States
for breach of trust in the United States' capacity as

the Tribes' trustee.

(4) $60.5 million will be placed in development funds for

the Tribes to enable them to develop their water
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resources and to otherwise make their reservations

economically self-sufficient.

(5) Non-federal parties will contribute money to the

financing of the settlement in two regards:

(a) PFor the financing of the Animas-La Plata Project,

and
(b) For the tribal development funds.

(6) Repayment of certain of the costs of the Dolores and
Animas-La Plata Projects which are allocable to the
Tribes will be deferred, and the Tribés' share of
operation and maintenance costs will be borne by the

United States, until the Tribes put their water to use.

Purpose of H.R. 2642

Federal legislation is required to implement selected
provisions of the Agreement. That is why H.R. 2642 has been
introduced. An identical bill, S. 1415, has also been
introduced in the Senate. Attorney General Woodard will

provide you details about what the bill does.

Let me simply emphasize that this bill, unlike other Indian

water rights legislation previously enacted by Congress, does

-5
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not quantify the water rights of the Tribes. H.R. 2642 is not
a legislative settlement of the Tribes' claims. Rather, H.R.
2642 is a much more limited vehicle which only implements
selected provisions of the Agreement. It is the Colorado
court, not Congress, which will establish the Tribes' water

rights.

Financial Aspects of the Settlement

Non-federal financial contributions to the settlement take
two forms: (1) up-front financing for the Animas-La Plata
Project, which project will provide a sizeable portion of the
Tribes' water, and (2) payments by the State of Colorado to
tribal development funds. A tabular summary of the non-federal

financing is attached hereto.

With respect to the Animas-La Plata Project, non-federal
financing is being provided pursuant to tﬁe requirements of the
Supplemental Appropriations Act of 1985 (Chapter IV, P.L.
99-98, "Department of the Interior, Bureau of Reclamation,
Construction Program." 99 Stat. 293). The cost sharing
agreement for which that legislation calls was entered into on

June 30, 1986, with the Department of the Interior (copy

attached).

Federal budgetary outlays for the Animas-La Plata Project

have been reduced by 39 percent relative to what would have



53

een required had the project been built entirely at federal
expense as authorized by Congress. These reductions are
accomplished through cash contributions by non-federal parties
in the amount of $68 million towards the construction of the
first phase of the project's facilities and through non-federal
parties assuming responsibility for the $133 million
construction cost of all of the second phase of the project's

facilities.

With respect to payments to the Tribes, the Agreement
calls for $11 million to be provided by the State of Colorado
towards the $60.5 million tribal development funds. $6 million
of this will be provided via construction by the state of a
pipeline which will deliver the Ute Mountain Ute Tribe's
domestic water supply from the Dolores Project to its
reservation. The remaining $5 million will be paid in cash to

the tribal development funds.

Colorado has already met nearly all of its obligations.
The State's contribution to the Animas-La Plata Project has
already been appropriated to the Colorado Water Resources and
Power Development Authority. The Authority is in the process
of negotiating an escrow agreement with the Bureau of
Reclamation for the transfer of those funds. With respect to
the pipeline from the Dolores Project to the Ute Mountain Ute
Reservation, the Colorado Water Conservation Board has already

let contracts for the design and engineering of that project.

-7-
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We expect to go to construction by the end of this calendar
year. Finally., the $5 million cash contribution to the tribal
development funds has already been appropriated by the Colorado

General Assembly and will be available on July 1, 1988.

CRSP Power Revenues

Section 6(g) of the bill implements a provision of the June
30, 1986, Animas-La Plata Project cost sharing agreement which
was insisted upon by the Department of the Interior. This has

proved to be a controversial provision.

The construction costs of the Animas-La Plata Project
allocable to irrigation which are beyond the ability of the
farmers to repay are repaid to the federal government from the
revenues g?nerated by the sale of hydroelectric power produced
at the Colorado River Storage Project (CRSP) storage units.
The CRSP Act provides that such costs be repaid within 50
years, but it does not require any particular repayment

schedule.

Under current procedures, repayment of such costs would not
be made until the final few years of the maximum 50 year
repayment period. Section 6(g) of the bill would change this
practice for this one project by specifying that repayment be

made over 30 years in equal annual installments. This has been
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characterized as "straight line amortization." in contrast to
the current practice of "balloon payments* at the end of the

authorized SO year repayment period.

The requirement of section 6(g) can be met without having
to increase the rate charged to those who purchase CRSP power.
The Western Area Power Administration has confirmed this fact

in a February 27, 1987, letter to us (copy attached).

I am aware of the concerns of public power customers,
including many CRSP power customers who are located in
Colorado, about this provision. However, I believe tn;t this
provision is a fair and reasonable one limited as it is to this
settlement, this project, and the specific circumstances at
hand. It is required by an agreement which we have made. We

stand by it.

Animas-La Plata Project

The Animas-La Plata Project, a participating project of the
Colorado River Storage Project, is a linchpin of the
settlement. It, along with the Doldres Project, are the only
means by which the Tribes can receive substantial amounts of
water without disrupting the established non-Indian economies
in southwestern Colorado. Furthermore, construction of the
project will partially fulfill the agreement reached in the

1968 Colorado River Basin Project Act between the Upper and
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Lower Basins. Section 501 (b) of that Act calls for the
project to be constructed "...concurrently with the
construction of the Central Arizona Project., to the end that
such... [project] shall be completed not later than the first
delivery of water from said Central Arizona Project....*
Deliveries to the Central Arizona Project have, of course,

already commenced.

The project is important to the economic well-being of
Indians and non-Indians alike. It is a project which will
strike an appropriate balance between economic development on
the one hand and preservation of our fish and wildlife
resources on the other hand given the proper mitigation of the

project's impacts.

It is, in short, the essential ingredient of a workable
settlement, one which benefits Indians and non-Indians alike.
When coupled with the non-federal financial contributions to
the project, we believe that we have created an unparalleled
opportunity for the United States to discharge its trustee

responsibilities.

/91
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Western Governors' Association July 7, 1987
Resolution 1987 Snowbird, Utah

SPONSOR: Governor Sullivan
SUBJECT: Indian Water Rights

A.

1.

BACKGROUND

Water is essential to the economy and lifestyle of the West,
on and off Indian reservations. For over eighty years, the
federal government has allowed an untenable conflict to

- develop over reserved Indian water rights by encouraging

non-Indian water development and by neglecting Indian water
development. Indians, whose rights are generally senior to
those of most non-Indians, have been deprived of gains in
economic well-being which could come from being able to put
the water to which they have rights to beneficial use. Non-
Indians, who have made investments in good faith to put the
water to which they have rights to beneficial use, now may
face the loss of their investment and livelihood to senior
Indian rights.

Over 50 disputes are currently in 1litigation. As has
happened in many instances, litigation may cost millions. of
dollars, take decades to resolve, cause enormous disruption
in the interim, and/or result in loss of rights or the
awarding of paper rights which are useless without
investment in the structures needed to store and deliver the
water. The possibility of 1litigation clouds non-Indian
rights, prevents development based on the rights in
question, and causes hostile discussion between Indian and
non-Indian neighbors.

Negotiated settlement of the water rights disputes provides
a flexible process for resolving disputes. It can allow
each of the parties involved to meet some or all of their
major concerns. It allows for unique and creative
arrangements to meet as many of the parties' concerns as
possible. It secures commitment from all the parties to
take action and provide the funding to implement the agreed-
upon plan, according to an agreed-upon time schedule.

In general, the agreement will maximize economic benefits by
allowing reservations to progress towards becoming viable,
self-sustaining communities; by protecting the investments
of the non-Indians in their water use; and by maintaining
state and federal revenues resulting from the productive use
of the water. 1In addition it allows the federal government
to fulfill its trustee obligations to the tribes and avoid
payment of damages for breach of trust responsibility or of
claims for compensation for lost rights from non-Indians.
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The western governors have participated with representatives
of business ( the Western Regional Council) and Indians (the
National cCongress of American Indians, Native American
Rights Fund, and Council of Energy Resource Tribes) in the
Ad Hoc Group on Reserved Indian Water Rights. The group was
established in 1982 to promote negotiated settlement of
Indian water rights disputes. The group has pinpointed
several general problems which threaten any and all attempts
to resolve these disputes:

o A sustained level of commitment by the Department
of the Interior as well as other parties to the
negotiations process. A high level commitment and
consistent framework for negotiating is needed so
that growing trust, progress .on specifics, and
confidence in the outcome can be maintained in the
face of changing administrations, individuals
within the Department, or representatives during
negotiations.

o A reliable commitment of funding to implement
settlements, once reached. Most settlements will
require funds to construct the facilities to
deliver water to the reservations or other parties
to the agreement. Because of the federal
responsibility in these disputes, the federal
government will generally be a significant,
although not sole, source of necessary financing.
Parties to the disputes recognize that budgetary
limits may constrain immediate implementation.
However, a reliable source of funding needs to be
established so that once agreements are made
within those constraints, schedules and
commitments are kept.

o Approval of the settlements by Congress. Most
settlements require ratification and/or
appropriation of funds by Congress. Because of
their complexity, settlements often require unique
provisions which may be exceptions to normal
practice. If these exceptions are interpreted as
a permanent or expressly authorized change in
practice or as a precedent for other situations,
and therefore approval of the settlements is
withheld, it is unlikely any settlement will be
able to be both reached and enacted.

RNORS ' POLIC! A’

Assuring the certainty of water rights through settlement of
Indian water rights disputes is important to facilitate
economic growth both on and off reservations. Fulfillment
of Indian treaties and satisfaction of Indian water rights
is a wuniquely federal responsibility assumed under the
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United States Constitution and through a course of dealings
manifested in treaties, federal statutes, and executive
orders. It is inequitable either to ignore such
responsibilities or, by neglect, to cast the burden of
fulfilling them upon the western states.

In general, negotiated settlements are preferable to
litigation. The U.S. Department of the Interior, which
serves as trustee for the tribes, should firmly commit to a
process of negotiations, including enunciating such a
policy:; establishing gquidelines for federal participation;
providing technical and financial assistance to the tribes:;
maintaining trained negotiating teams with authority to
speak for and commit the Administration; identifying sources
of financing; providing high level Department commitment to
work out joint agreement to proposals with the Department of
Justice and Office of Management and Budget; and assisting
with support for the settlements before the Congress.

To the extent that expenditures are necessary to implement
negotiated settlements, the federal government should assume
a large part of the financial burden. A reliable source of
funds is needed for resolution of Indian.reserved water
rights claims consistent with the established water uses of
non-Indians.

The Department of the Interior, Office of Management and
Budget, and members of Congress should work with states,
tribes, and other parties to the settlements to facilitate
the provisions of funds to implement settlements.

We recognize the legitimate concerns that people distant
from negotiations may feel regarding the implications of
provisions in that settlement for other situations.
However, each negotiated Indian water rights settlement will
be unique, carefully tailored to the parties who are
directly affected, and may be totally inappropriate to any
and all other situations. Because of overarching historic,
moral, and economic imperatives, we urge all concerned
parties, especially those in the Congress, to treat
settlements as case-by-case, exceptional arrangements which
could be perceived as possible models for related situations
but which are not binding legal precedents. In addition,
where significant disputes exist as to application of
existing laws or programs within the context of particular
settlements, Congress might consider a clause which
expressly reserves the right to dispute these issues as an
alternative to withholding consideration or approval.
Without such general, flexible approaches, no state will be
able to have the disputes within its borders fully resolved.

In sum, we see the following as essential elements of a
policy favoring negotiated Indian water rights settlements:
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o The settlements should be voluntary and consensual.

o The federal government should be willing to make a fair
and just contribution.

o The settlements should be compatible with conditions in
the state and locality.

o Because each situation is wunique, the settlements
should not follow any set formula. They should be
creative and tailored to meet the facts and
circumstances of each situation.

o Experience derived from successful settlements may
assist in negotiating others but no settlement
package should be seen for another.

GOVERNORS' MANAGEMENT DIRECTIVE

We reaffirm the participation of the Western Governors'
Association in the activities of the Ad Hoc Group on
Reserved Indian Water Rights.

We direct the WGA staff under the guidance of WGA's lead-
governor for Indian water rights to continue to work towards
facilitating negotiated settlements.

We request that this resolution be sent to members of the
Administration, especially within the Department of the
Interior, members of appropriate congressional committees,
and members of the western congressional delegation.
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Summary of the
Colorado Ute Indian Water Rights

Final Settlement Agreement of December 10, 1986

The Agreement consists of seven articles: general purposes, def-
initions, quantification and determination, administration, leas-
ing and off-reservation use, finality of settlement, and general
provisions.

Article I - General Purposes

This article provides a brief introduction to the document
and sets out its general purposes which are: (1) the settlement
of existing disputes or future controversies concerning the
Tribes' right to beneficially use water in southwest Colorado;
(2) the settlement of the litigation filed by the United States
on behalf of the Tribes in the Colorado District Court for Water
Division No. 7; (3) the enhancement of the Tribes' opportunities
to derive an economic benefit from the use of their reserved
water rights; (4) the enhancement of the Tribes' ability to meet
their repayment obligations under the Agreement; and (5) the
authorization for the Tribes to sell, exchange, lease or other-
wise temporarily dispose of their water.

Article II - Definitions

This article includes the Agreement's glossary of terms.

Articie III - Quantification and Determination

Under the terms of the Agreement, the Ute Mountain Ute
Indian Tribe will receive the right to beneficially use 25,100
acre-feet of water from the Dolores Project, 33, 000 acre-feet of
water from the Animas-La Plata Project, and 27,400 acre-feet of

30-504 - 90 - 3
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wvater from.the three streams flowing through the reservation.
The Southern Ute Indian Tribe will receive the rxght to benefi-
cially use 29,900 acre-feet of water from the Animas-La Plata
Project and over 10,000 acre-feet of water from various other
water sources serving the reservation. Both Tribes will receive
underground water for individual domestic and livestock uses and
will have their current water uses protected.

The water rights secured to the Tribe by the Agreement are
called "project reserved waters" or "non-project reserved
waters," with the exception of water from the Pine River and a
state water right decreed to the Southern Ute Tribe from the
existing Florida Water Conservancy Project (these rights are
taken as nonreserved water rights or are taken pursuant to ear-
lier decrees). All project and nonproject reserved water rights
are sub]ect to the provisions of the Agreement concernxng admin-
istration (article IV), leasing and off-reservation use (article
V), finality (article VI), and general provisions (article VII).

The Agreement identifies specific places of use, times of
use, types of use and, to varying degrees, consumptive uses.
Stream quantxf:catzons were done in a manner which gave the
Tribes surplus waters, or waters not yet decreed to or used by
existing state appropriators. Dispute concerning the use of
these waters will be presented to the Colorado District Court for
Water Division No. 7.

The construction of the Animas-La Plata Project and the
completion of the irrigation facilities of the Dolores Project
are keystones to the water rights settlement because without this
additional storage and supply, there is insufficient water to
meet the future needs of the Tribes and the current demands of
the non-Indian communities. Non-Indian user populations in
southwest Colorado and northwest New Mexico receiving benefits
from the Animas-La Plata Project have committed to help finance
the project. On June 30, 1986, their cost-share commitments were
found by the Secretary of the Interior to meet the cost-share
requirements set out by Congress in Section IV of Public Law
99-88.

Article IV - Administration

The article governs all project and nonproject reserved
water rights used within the boundaries of the reservation.
OEf-reservatipn use of the waters is governed by Article V of the

-2-
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Agreement. The Agreement provides for joint State-PTribal admin-
istration of the water rights confirmed to the Tribes. It sub-
jects the on-reservation use of Tribal waters to the requirements
of change in water rights proceedings, beneficial use and resolu-
tion of disputes in Colorado District Court for Water Division
No. 7.

Article V - Leasing and Off-Reservation Use

Subsection A concerns not only leasing but also the sale,
exchange or temporary disposal of Tribal waters. The
subsection's sole purpose is to overcome the restrictions of the
Indian Non-Intercourse Act by allowing the Tribes to temporarily
transfer title of their water to third parties. Subsection B
addresses the off-reservation use of Tribal waters. It discusses
two types of off-reservation use: (1) off-reservation and
in-state use; and (2) off-reservation and out-of-state use. For
the off-reservation and in-state use of reserved water, the
Tribes agree to comply with all of the state laws, federal laws
and interstate compacts that other non-Indian water users must
comply with. For off-reservation and out-of-state use, the par-
ties agree that the Tribes can use their water to the extent per-
mitted by state law, federal law, interstate compacts, and inter-
national treaties, as these treaties pertain to the appropria-
tion, use, development, storage, regulation, allocation, conser-
vation, exportation or quality of the water of the Colorado River
and its tributaries.

Article VI - Finality of Settlement

This article describes the process of finalizing the Agree-
ment. In 1987 the parties will present a proposed stipulation
reflecting the terms of the Agreement to the Colorado District
Court for Water District No. 7. The water court will then give
notice and hold the appropriate hearings to rule on objections to
the stipulation. The parties will request that the court not
enter a final consent decree until the Tribes, the State and the
United States jointly certify that the federal and state legis-
lative enactments necessary to implement the Agreement have been
obtained.

Even after the Agreement is made final and entered as a

-3-



64

judgment of the court, the parties have agreed that the Tribe's
water right and breach of trust claims on the Mancos, Animas, and
La Plata Rivers can be revived if the Dolores project (for the
Mancos River) or the Animas-La Plata Project (for the Animas and
La Plata Rivers) is not completed.

Pursuant to the agreement, necessary enactments by Congress
include: Waiver of the Non-Intercourse Act; project construction
costs deferrals; project operation, maintenance and repair cost
deferrals; waiver of federal reclamation law; authorization and
appropriation of $49.5 million for the Tribal Development Funds;
waiver of the Tribal water right claims (provided that the waiver
of the claims relative to the Animas and La Plata Rivers are not
final until the Animas-La Plata Project is constructed and the
waiver of the claims relative to the Mancos River are not effec-
tive until the combined Highland-Towaoc Canal is constructed);
and a directive to the Secretary of the Interior to comply with
the administrative article.

Necessary Colorado legislative enactments include: Author-
ization and appropriation of $5 million to the Tribal Development
Fund; authorization of the amount necessary to complete the
Towaoc pipeline and domestic water distribution system; and
authorization and appropriation of $5.6 million for the construc-
tion of project facilities. The Colorado General Assembly has
already authorized the money necessary for the construction of
the Towaoc pipeline and domestic water distribution system.

Article VI - General Provisions

The last article of this document includes miscellaneous
agreements. The State agrees that the Tribes can seek additional
water rights in accordance with state law; the parties reserve
the right to litigate any questions not resolved by this Agree-
ment; the parties agree that the law of abandonment will not be
applied to Tribal water rights; the parties expressly reserve all
rights not granted or recognized in the Agreement; the Tribes
agree that if a reserved water right is recognized in this docu-
ment for use on a parcel of land already irrigated under a state
decree, the state decreed water right will be relinquished; the
parties agree that offers or compromises made in the course of
negotiation of the document can not be construed as admissions
against interests or be used in any legal proceeding other one
for approval and interpretation of the Agreement; the Secretary
of the Interior agrees not to request reassignment of the Dolores

-3~
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Water Conservancy District's water rights pursuant to their con-
tract with the district; the Bureau of Reclamation agrees to give
preference to the Tribes to design or construct the Dolores or
Animas-La Plata Projects in accordance with the law; and the
United States and the state disclaim any interpretation in the
Agreement which can be read to commit or obligate them to expand
funds which have not been appropriated or budgeted.

AG File No. CNR8701012/KJ
-5-
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COLORADO UTE INDIAN WATER RIGHTS FINAL SETTLEMENT AGREEMENT
AND ANIMAS-LA PLATA PROJECT COST SHARING BINDING AGREEMENT

TOTAL COST OF SETTLEMENT

A.

c.

Animas-La Plata Proj. (excl. of IDC)

Interim A-LP Project facilities (i.e..
N. Mex. irrigation facilities)

Tribal development funds

TOTAL COST

NON-FEDERAL FINANCING OF SETTLEMENT

A.

B.

C.

Cash for A-LP Project--Phase 1
1. Escrow account (CWR&PDA)

2. Local cash contributions
3. Revenue bond in 11lth year

4. San Juan Co. ad valorem taxes

5. Colo. cash contribution

SUB-TOTAL

Phase 2 of A-LP Project
1. S. Ute Reservoir

2. 11,980 acres of UMU & 10,765 acres
of Colo. full service irrigation

3. 1,900 acres of N. Mex. full
service irrigation
SUB-TOTAL

Tribal development funds

1. Colorado cash contributions

2. Towaoc pipeline distribution system
SUB-TOTAL

TOTAL REDUCTION IN FEDERAL OUTLAYS

FEDERAL FINANCING OF SETTLEMENT

A.

Animas-La Plata Project
Tribal Development Funds

TOTAL FEDERAL OUTLAYS

$ in millions

(Oct. 1985, prices
$509.3

3.0

60.5
$572.8

$ 42.4

.125

$311.1
49.5

$360.6

4757E



Total Cost of Settlement

A. Animas-La Plata Project--The estimated cost.
exclusive of interest during construction (IDC)., of
the project as planned by the Bureau of Reclamation
is $509.3 million ($529.8M total cost minus $20.5
interest during construction = $509.3M) in October,.
1985, price levels.

B. New Mexico Interim Irrigation Facilities--$3 million
covers the cost of interim water delivery facilities
made necessary by the staging of Southern Ute Dam.

C. Tribal Development Funds--A $20 million fund for the
Southern Ute Tribe and a $40.5 million fund for the
Ute Mountain Ute Tribe.

Non-federal Financing of Settlement

A. Cash for Animas-La Plata Project--Phase 1

1. $42.4 million represents the purchasing value of
the $30 million to be placed in escrow by the
Colorado Water Resources and Power Development
Authority. The $42.4 million is calculated
assuming an annual inflation rate of 4.5% with
earnings of compound interest at 8% per annum
until the principal and accrued interest in the
escrow account are exhausted, which is expected
to be in about the seventh or eighth year of the
12-year construction period. Money from the
escrow account will be used at the rate of 20%
of each year's required construction
expenditures for Phase 1 facilities.

2. Local cash contributions of $0.125 million will
be as follows: Animas-La Plata Water
Conservancy District, $5,000 per year during the
construction period for a total of $75,000; and
Montezuma County, $50,000 in a lump sum at the
start of construction.

3. Revenue bonding by the Animas-La Plata Water
Conservancy District (or the City of Durango or
the Colorado Water Resources and Power
Development Authority) will provide $7.3 million
to be paid in a lump sum prior to the year in
which the non-Indian M&I water allocated to
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Colorado is available from the project (projected
to be the 11th year of construction).

San Juan County, New Mexico, through an ad valorem
tax levy of 3 mills per year, will contribute
$12.8 million during the construction of Phase 1
facilities.

$5.6 million of cash will be made available by
Colorado, contingent upon appropriations by the
Colorado General Assembly, for the construction of
Ridges Basin Dam and shall be credited against the
allocable costs of the non-Indian M&I water
allocated to Colorado.

Phase 2 of Animas-La Plata Project

1.

Through staging of the construction of Southern
Ute Reservoir, to be financed and constructed by
non-Federal entities, the cost of the project to
the Federal government is reduced by $53.5
million: $48 million for the dam and inlet canal
and $5.5 million for specific recreation and
wildlife mitigation features at the reservoir.

By staging the construction of irrigation
facilities for 10,765 acres of full service
non-Indian lands under the Dry Side Canal in
Colorado and for 11,980 acres of Ute Mountain Ute
full service lands, to be financed and constructed
by non-federal entities, there will be a reduction
of $67.6 million in the outlay of Federal funds.

By staging the construction of irrigation
facilities for 1,900 acres of full service
non-Indian lands in New Mexico, including the
irrigation canal, to be financed and constructed
by non-federal entities, there will be a reduction
of $11.9 million in the outlay of federal funds.

Towaoc Pipeline/Distribution System

1.

$5.0 million will be made available by Colorado to
the Tribal Development Funds, to be deposited
within 30 days following the deposit of the first
installment of federal monies in the funds. The
$5.0 million has been appropriated and will become
available July 1, 1988.

The Towaoc pipeline and domestic water
distribution system for the Ute Mountain Ute Tribe
will be constructed at the expense of the State of
Colorado as a credit toward the tribe's
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development fund. The $6 million has been
appropriated by the Colorado General Assembly and
design of the project is already underway.

Federal Financing of Settlement

Animas-La Plata Project (October, 1985, price levels
allocated by project purposes)

M&I*
Colorado non-Indian $ 2.978M
Colorado Indian 38.799
Navajo Tribe 3.153
NM non-Indian 0
$ 44.930M
Irrigation*» $235.308M

Non-reimbursable functions*** $ 30.860M

TOTAL $311.098M

* Repayable by M&I water users
** Sources of repayment (Oct., 1985, price levels):

Pre-payments $ .634M
Ad valorem taxes 27.817
Irrigators 21.174
CRSP power revenues 185.683
TOTAL $235.308M

*»*Recreation, fish and wildlife, and cultural resources
Tribal Development Funds

Of the $60.5M for the two tribal development funds,
$49.5M is to be provided by the federal government,
contingent upon appropriations by Congress. The final
settlement agreement calls for this sum to be paid in
three annual installments of $19.5M, $15M, and $15M.

CWCB
9/14/87

~4-
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AGREEMENT IN PRINCIPLE
CONCERNING THE
COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT
AND
BINDING AGREEMENT FOR
ANIMAS-LA PLATA PROJECT COST SHARING
INTRODUCTION

The United States, the State of Colorado, the Ute Mountain Ute Indian Tribe, the
Southern Ute Indian Tribe, and certain non-Indian water users have reached an
agreement in principle: (i) concerning the quantification, determination, and
settlement of the reserved water rights claims of the Tribes; and (ii) providing .
for the uniform and cooperative administration of those rights.. The final water
rights settlement agreement will include the provision of water to the Tribes
from the Dolores Project and Animas-ta Plata Project and the determination of
water rights of the Tribes to various streams in southwest Colorado. On. _
‘March 14, 1986, an Agreement in Principle was entered into among the numerous
non-Federal entities setting forth a comprehensive settlement and quantification
of these reserved water rights claims. A final settlement agreement clarifying
the March 14, 1986, Agreement in Principle (including a confirmation that the
water rights to be secured to the Tribes by the settlement are in recognition
and fulfillment of the reserved water rights claims of the Tribes) and imple-
menting the provisions of this agreement in principle shall be executed by the
non-Federal entities and the United States on or before July 31, 1986.

The United States, the State of Colorado, certain political subdivisions of the
States of Colorado and New Mexico, the Ute Mountain Ute Indian Tribe and the
Southern Ute Indian Tribe have also reached and they hereby set forth a binding
agreement for the cost-sharing and financing of the Animas-La Plata Project in
satisfaction of the requirement of Congress in Chapter IV of Public Law 99-88
"Department of the Interior, Bureau of Reclamation, Construction Program"

(99 Stat. 293, at pp. 319-320). The non-Federal entities state that they are
capable of and willing to participate in project cost-sharing and financing in
accordance with the terms of this agreement. The Secretary of the Interior hereby
determines that the non-Federal entities' financing plan demonstrates a reason--
able likelihood of the non-Federal interests' ability to satisfy the terms and
conditions of this agreement as set forth herein.

This Animas-La Plata Project cost-sharing agreement is an integral part
of, and is contingent upon, a final settlement of the litigation filed in
Colorado District Court for Water Division No. 7 for the quantification of
the reserved water right claims of the Southern Ute and Ute Mountain Ute
Indian Tribes in the State of Colorado.

WATER RIGHTS SETTLEMENT

The final water rights settlement agreement will provide for, among other
things, the following:
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1. A consent decree to be prepared by the Colorado parties, the United States
and the Tribes providing for a comprehensive quantification and determination of
the reserved water right claims of the Tribes and providing for the uniform and
cooperative administration of the decreed waters. This consent decree shall be
submitted for approval by the District Court for Water Division No. 7, State of
Colorado, and duly approved by the court on terms agreeable to the parties.
Entry of a final decree shall be contingent upon enactment of legislation which:

a. Authorizes the Tribes, pursuant to the requirements of 25 U.S.C. 177, to
lease or temporarily dispose of water to the extent otherwise permitted by
applicable Federal and State law, interstate water compacts, and treaties.

b. Provides for deferral, without interest, of the repayment costs allocable
to municipal and industrial water supplies, including operation and maintenance
costs, allocated to the Tribes from the Dolores and Animas-La Plata Projects.

As an increment of water is leased or otherwise used, repayment of that incre-
ment's prorata share of the allocable costs shall commence.

c. Assures that the Tribes are not restricted by application of federal
Reclamation laws from using and/or leasing waters ‘allocated to the Tribes from
the Dolores and Animas-La Plata Projects.

d. Authorizes appropr!atlon of the faderal share of the $60.5 million Tribal
Development Fund provided for in the settlement.

e. Provides that performance by the United States of the actions required by
the aforementioned legislative provisions will be conditioned on the Tribes exe-
cuting a waiver and release of all claims concerning water rights whether in rem
or against any party to the settlement other than those which may arise under
the terms of the settlement.

The parties contemplate that other enactments, as needed but not enumerated
herein, will be drafted by the parties and proposed to the Congress.

2. The creation of Tribal Development Funds for the Tribes, with $20.0 million
for the Southern Ute Tribe and $40.5 million for the Ute Mountain Ute Tribe,
said funds to be created as follows:

a. $5.0 million to be deposited by the State of Colorado, contingent upon
appropriation by the Colorado General Assembly, to the Tribal Development Funds
no later than 30 days following the deposit of the first installment of Federal
monies to said Development Funds.

b. Such amount as needed, estimated at $6.0 million, to be expended by the
State of Colorado for construction of the Towaoc pipeline and domestic water
distribution system for the Ute Mountain Ute Tribe as a credit to the Ute
Mountain Ute Development Fund. Said construction will be initiated within one
year of the execution of the final settlement agreement, and shall be completed
within one year of the initiation of construction.
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c. $49.5 milTion to be provided by the Secretary to the Tribal Development
Funds in three annual installments beginning in the first year for which the
Congress of the United States appropriates such monies, as follows: $19.5
million in year 1; $15 million in year 2; and $15 million in year 3. The
Secretary will annua]]y deposit such monies to the Development Funds within 30
days following the availability of such annual appropriation by the Congress to

the Secretary.

In consideration for the Ute Mountain Ute Tribe's agreement to accept delayed
payment of the Federal contribution to its Tribal Development Fund, the
Secretary of the Interior, the State of Colorado, and the Ute Mountain Ute Tribe
shall use their best efforts to acquire for the Ute Mountain Ute Tribe, for
recreation purposes, not less than 100 acres of land with access to McPhee
Reservoir of the Dolores Project from lands which had been recently transferred
from the Department of the Interior to the Department of Agriculture.

3. Appropriate finality provis1ons to protect Federal Tribal, and State

interests in the settlement.

ANIMAS-LA PLATA COST SHARING AGREEMENT

Cost sharing and financing of the Animas-La Plata Project shall be as follows:

1. The facilities of the project, or mutually acceptable alternatives,‘shall be
constructed in two phases as identified below:

Phase One Facilities

Ridges Basin Dam and Reservoir

Durango Pumping Plant

Ridges Basin Inlet Conduit

Ridges Basin Pumping Plant and
Transmission Facilities

“Long Hollow Tunnel

Durango Municipal and Industrial
Pipeline

Shenandoah Plpeline

Recreation, Fish and Wildlife
and CUltural Resources Phase One

Dry Side Canal Phase One

Operation and Maintenance Facilities
Phase One

Southern Ute Inlet (partial)

Southern Ute Diversion Dam

Red Mesa Pumping Plant, Laterals
and Transmission Facilities

Alkali Gulch Laterals Phase One

La Plata. New Mexico Laterals Phase One

Dry Side Laterals Phase One

Drains Phase One

New Mexico Interim Facilities

Phase Two Facilities

Southern Ute Dam and Reservoir
Southern Ute Inlet (partial)
New Mexico Irrigation Canal
Ute Mountain Ute Pumping Plant,
Laterals, and Transmission
Facilities
Drains Phase Two
Recreation, Fish and Wildlife
and Cultural Resources Phase Two
Dry Side Canal Phase Two
Alkali Gulch Laterals Phase Two
Alkali Gulch Pumping Plant and
and Transmission Facilities
Dry Side Laterals Phase Two
La Plata New Mexico Laterals Phase
Two
Operation and Maintenance Facilities
Phase Two
Southern Ute Pumping Plant, Laterals,
and Transmission Facilities
Third Terrace Pumping Plant and
Transmisssion Facilities
La Plata Diversion Dam
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Contingent upon appropriations by the Congress, Phase One facilities shall be
constructed by the Bureau of Reclamation within a period of not less than 12
years from the date of this agreement. Phase Two facilities will be constructed
by one or more of the non-federal entities signatory to this agreement on such
schedules as they deem practicable.

2. As part of their non-faderal contributions, the non-Federal entities agree

to non-federally finance the Phase Two facilities listed above. Until the
completion of Phase Two facilities, this phasing of facilities has the effect
of making the Southern Ute Tribe's municipal and industrial water and the Ute
Mountain Ute Tribe's municipal and industrial and irrigation water available at
Ridges Basin Reservoir. In addition, it has the effect of deferring the irriga-
tion of 10,700 acres of full service land in Colorado and the irrigation of
1,900 acres of full service land in New Mexico.

3. Construction of Phase One facilities will be financed as follows:

a. $30 million contribution to be deposited by the Colorado Water Resources and
Power Development Authority, less the amount not to exceed $75,000 to be spent
.by the Authority for the surface geology survey in 1986, into an escrow account

within 30 days following the initiation of irreversible construction or pre-

.. construction activities by the Secretary for the development of Phase One-of the

Animas-La Plata Project. Escrow funds, including interest earned thereon, will
be available on demand by the Secretary to fund no more than twenty percent of
the total estimated Phase One development costs in any year.

b. $7.3 million to be provided by the Animas-La Plata Water Conservancy
District in a lump-sum payment to the Secretary no later than September 30 of
the year prior to the year in which the Secretary declares that municipal and
industrial water is expected to be available to non-Indian beneficiaries in
Colorado. Allecable costs in excess of $7.3 million attributable to inflation
will be repayable pursuant to a repayment contract between the Secretary and the
District with such escalation for inflation of materials and labor costs not to
exceed 30 percent. Escalation of overhead costs will be treated in accordance
with paragraph 6 below.

c. $75,000 to be provided by the Animas-La Plata Water Conservancy District in
payments of $5,000 per year, payable on or before October 1 of each year, com-
mencing the first year the Secretary expends funds for the Animas-La Plata
Project.

d. $50,000 to be provided by Montezuma County to the Secretary in a lump-sum
payment within 30 days following initiation of irreversible construction activi-
ties by tne Secretary for Phase One.

e. An estimated $12.8 million, to be provided by the San Juan Water Commission
through the agency of San Juan County, will be available to the Secretary to fund
the estimated annual cost of developing the New Mexico non-Indian municipal and
industrial water share of the Phase One facilities, such funds to be provided on
a schedule of applicable actual costs related to New Mexico municipal and
industrial water facilities. Allocable costs in excess of $12.8 million attri-
butable to inflation will be repayable pursuant to a repayment contract between
the Secretary and the San Juan Water Commission with such escalation for infla-
tion of materials and labor costs not to exceed 30 percent. Escalation of
overhead costs will be treated in accordance with paragraph 6 below.
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f. $5.6 million to be provided by the State of Colorado, contingent upon
appropriations by the Colorado General Assembly, to the Secretary for Ridges
Basin Dam. Such funds shall be provided on a schedule acceptable to Colorado
and the Secretary beginning in the first year of construction of said dam.

g. All other funds needed to satisfactorily complete construction of the Phase
One facilities shall be provided by the United States, contingent upon
appropriations by the Congress.

4. No expenditure of federal funds by the Secretary will be made for irrever-
sible construction actions or activities in the development of the Animas-La
Plata Project prior to passage of the legislation enumerated in Paragraph One
under the heading Water Rights Settlement and prior to implementation of 30-year
straight-line repayment of those costs of the Animas-La Plata Project to be
repaid by Colorado River Storage Project power revenues.

5. Repayment contracts must be executed by Indian and non-Indian beneficiaries
of the Animas-La Plata Project with the Secretary of the Interior for repayment
‘of the reimbursable costs of the project. In determining the reimbursable costs
of the Project, the financial contributions of the non-federal entities ‘to the
construction of Phase One facilities shall be credited to the allocable costs of

each project function as follows:

Function Amount ($ millions)
New Mexico Non-Indian $ 12.8
Municipal and Industrial

Colorado Non-Indian .S 12.9
Municipal and Industrial

Colorado Non-Indian Irrigation $ 37.625

6. The repayment contracts will include provisions to recover any escalation of
construction costs for Phase One facilities. In negotiating the escalation provi-
sions, consideration will be given to fixing overhead costs charged to the
Animas-La Plata Project by the Secretary.

7. All operation, maintenance and replacement costs not deferred under legisla-
tion will be borne by the non-Federal entities under the provisions of repayment
contracts, subject to applicable Reclamation Law.

8. Any use of water other than that contemplated in the Final Environmental
[mpact Statement for the Animas-La Plata Project shall be subject- to compliance
with the National Environmental Policy Act.
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Dated this 30 day of June, 1986.

This contract may be executed in any number of counterparts, all of which
together shall constitute one original agreement.

IN WITNESS THEREOF, the parties hereto have caused this agreement to be executed
as of the date first above written by their respective officers and represen-
tatives, and warrants that each is duly authorized by the respective entity to
execute this agreement which shall bind the parties hereto, their successors and
assigns.

)1 Duwe_
State of Colorado ‘\\ or the State of Colorado

-

" ‘For the Colorado Water Resources OF the Southern Ute Indian Tribe
and Power Development Authority

For the Ute Mountain Ute Indian
Tribe

the Animas-La
onservancy District

For the New Mexico Interstate For the San Juan Water Commission
Stream Commission

For Montezuma County For the Secretary of the Interior
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The first item simply reduces the magnitude of the rate change because the
portion of total system cost represented by Animas-LaPlata is small. If
Animas-LaPlata were a much more costly facility it would have a greater
impact on the CRSP mill rate.

Items two and three both revolve around time periods between facilities
which provide enough breathing room so that facility costs do not build on
each other and thereby establish a "new" controlling feature. A delay as
short as 5 years in Animas-LaPlata operations would change the repayment
conditions and 1ikely cause an increase in the mill rate to customers. In
addition to timing, item three also involves a very unique system designed
to repay facilities in the CRSP by calculating a revenue requirement for
projects. Established in law, each state in the basin has a preset per-
centage assignment of revenue for repayment of participating facilities in
its boundaries. The revenue requirement needed from CRSP is computed based
on each state's individual revenue requirement divided by that state's
percentage allocation. The largest individual state revenue requirement
from the computation for all four states becomes the controlling revenue
requirement which will meet the project costs in the four states. If the
percentage assignment of the state is low, then this causes a large rise in
the revenue requirement from the project which then controls the mill
rate. Conversely, if a higher percentage factor is controlling calcula-
tions it results in a lower rise in the revenue requirement. (Example: A
$100,000 revenue requirement needed by Colorado (46 percent) results in a
total requirement for all four states of $217,000 while an identical state
requirement for New Mexico (17 