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ANIMAS-LA PLATA WATER RIGHTS
SETTLEMENT

WEDNESDAY, SEPTEMBER 16, 1987

HoUSE OF REPRESENTATIVES,
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS,
Washington, DC.

The committee met, pursuant to call, at 1 p.m., in room 1324,
Longworth House Office Building, Hon. Morris K. Udall (chairman
of the committee) presiding.

The CHAIRMAN. The committee will be in order.

This afternoon, the committee is taking testimony on H.R. 2642,
a bill by Mr. Campbell of Colorado to resolve certain Indian water
claims in southwestern Colorado.

Without objection, a copy of the bill and the report of the Admin-
istration will be made a part of the record at this point.

[The bill, H.R. 2642, and attachments follow:]

@



100TH CONGRESS
e H,R. 2642

To facilitate and implement the settlement of Colorado Ute Indian reserved water
rights claims in southwest Colorado, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

JuNE 10, 1987

Mr. CampBELL (for himself, Mr. RicHARDSON, Mr. BROWN of Colorado, Mr.
Lusan, Mr. Skaees, Mr. HEFLEY, Mr. SKEEN, Mr. SCHAEFER, Mr.
CLARKE, Mr. RanALL, Mr. YOouNnG of Alaska, Mrs. BYRON, Mr. CrAlG, Mr.
LEEMAN of California, Mr. DENNY SmiTH, Mr. MURPHY, Mr. OWENS of
Utah, Mrs. VucaNovicH, Mr. WiLL1iaMs, Mr. CoELHO, Mr. ANTHONY, Mr.
DonnNELLY, Mr. DoRGAN of North Dakota, and Mr. ALEXANDER) intro-
duced the following bill; which was referred to the Committee on Interior
and Insular Affairs

A BILL

To facilitate and implement the settlement of Colorado Ute
Indian reserved water rights claims in southwest Colorado,
and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.

4 That this Act may be cited as the “Colorado Ute Indian
5 Water Rights Settlement Act of 1987”.

6 SEC. 2. FINDINGS.

1

The Congress finds that—
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(1) The Federal reserved water rights claims of
the Ute Mountain Ute Indian Tribe and the Southern
Ute Indian Tribe are the subject of existing and pro-
spective lawsuits involving the United States, the State
of Colorado, and numerous parties in southwestern
Colorado.

(2) These lawsuits will prove expensive and time
consuming to the Indian and non-Indian communities
of southwestern Colorado. |

(3) The major parties to the lawsuits and others
interested in the settlement of the water rights claims
of the Ute Mountain Ute Indian Tribe and the South-
ern Ute Indian Tribe have worked diligently to settle
these claims, resulting in the June 30, 1986, Binding
Agreement for Animas-La Plata Project Cost Sharing
which was executed in compliance with the cost shar-
ing requirements of chapter IV of Public Law 99-88
(99 Stat. 293), and the December 10, 1986, Colorado
Ute Indian Water Rights Final Settlement Agreement.

(4) The Ute Mountain Ute Indian Tribe and the
Southern Ute Indian Tribe, by resolution of their re-
spective tribal councils, which are the duly recognized
governing bodies of each Tribe, have approved the De-
cember 10, 1986, Agreement and sought Federal im-

plementation of its terms.

OHR 2642 TH
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(5) This Act is required to implement portions of

the above two agreements.

SEC. 3. DEFINITIONS.

For purposes of this Act—

(1) The term ‘“Agreement” means the Colorado
Ute Indian Water Rights Final éettlement Agreement
dated December 10, 1986, among the State of Colora-
do, the Ute Mountain Ute Indian Tribe, the Southern
Ute Indian Tribe, the United States, and other partici-
pating parties.

(2) The term ‘“Animas-La Plata Project” means
the Animas-La Plata Project, Colorado and New
Mexico, a participating project under the Act of April
11, 1956 (70 Stat. 105; 43 U.S.C. 620; commonly re-
ferred to as the “Colorado River Storage Project Act”)
and the Colorado River Basin Project Act (82 Stat.
885; 43 U.S.C. 1501 et seq.).

(8) The term “Dolores Project” means the Dolo-
res Project, Colorado, a participating project under the
Act of April 11, 1956 (70 Stat. 105; 43 U.S.C. 620;
commonly referred to as the “Colorado River Storage
Project Act”), the Colorado River Basin Project Act
(82 Stat. 885; 43 U.S.C. 1501 et seq.), and as further
authorized by the Colorado River Basin Salinity Con-
trol Act (98 Stat. 2933; 43 U.S.C. 1591).

OHR 2642 TH
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(4) The term ‘‘final consent decree” means the
consent decree contemplated to be entered after the
date of enactment of this Act in the District Court,

Water Division No. 7, State of Colorado, which will

implement certain provisions of the Agreement.

(5) The term “Secretary” means the Secretary of
the Interior.
(6) The terms “Tribe” and “Tribes” mean the

Ute Mountain Ute Indian Tribe, the Southern Ute

Indian Tribe, or both Tribes, as the context may re-

quire.

(7) The term “water year’ means a year com-
mencing on October 1 each year and running through

the following September 30.

SEC. 4. PROJECT RESERVED WATERS.

(a) WATER FroM ANmMAS-LA PraTA AND DOLORES
ProsecTs.—The Secretary is hereby authorized to use
water from the Animas-La Plata and Dolores Projects to
supply the project reserved water rights of the Tribes in ac-
cordance with the Agreement.

(b) APPLICATION OF FEDERAL RECLAMATION
Laws.—With respect to the project reserved water supplied
to the Tribes or their lessees from the Dolores and Animas-
La Plata projects, Federal reclamation laws shall not apply

to those project reserved waters except to the extent that

OHR 2642 TH
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those laws may also apply to the other reserved waters of the
Tribes. Federal reclamation laws shall not be waived or
modified by this subsection insofar as those laws are required
to effectuate the terms and conditions contained in article

IIT, section A, subsection 1 and 2, and Article ITI, section B,

_subsection 1 of the Agreement.

SEC. 5. TRIBAL WATER USE CONTRACTS.

(a) GENERAL AUTHORITY.—Subject to the approval of
the Secretary and to the provisions of its constitution, each
Tribe is authorized to enter into water use contracts to sell,
exchange, lease, or otherwise temporarily dispose of water in
accordance with Article V of the Agreement, but the Tribes
shall not permanently alienate any water right. The maxi-
mum term of each such water use contract, including all re-
newﬂs, shall not exceed 50 years in duration.

(b) ApprovaL BY SECRETARY.—(1) The Secretary
shall approve or disapprove any water use contract submitted
to him within 180 days after submission or within 60 days
after any required compliance with section 102(2)(C) of the
National Environmental Policy Act of 1969 (42 U.S.C.
4332(2)(C)) whichever is later. Any party to such a contract
may enforce the provisions of this subsection pursuant to sec-
tion 1361 of title 28, United States Code.

(2) In determining whether to approve or disapprove a

water use contract, the Secretary shall determine if it is in

OHR 2642 TH



W 00 I & O B~ W N -

(G - I T T N T S S S S T e o
B W N = O W O a0t R W D= O

6

the best interests of the Tribe and, in this process, the Secre-
tary shall consider, among other things, the potential eco-
nomic return to the Tribe and the potential environmental,
social, and cultural effects on the Tribe. The Secretary shall
not be required under this paragraph to prepare any study
regarding potential economic return to the Tribe, or potential
environmental, social, or cultural effects, of the implementa-
tion of a water use contract apart from that which may be
required under section 102(2)(C) of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4332(2)(C)).

(3) Where the Secretary has approved a water use con-
tract, the United States shall not thereafter be directly or
indirectly liable for losses sustained by either Tribe under
such water use contract.

(c) ScoPE OF AUTHORIZATION.—The authorization
provided for in subsection (a) shall not amend, construe, su-
persede, or preempt any State law, Federal law, interstate
compact, or international treaty that pertains to the Colorado
River or its tributaries, including the appropriation, use, de-
velopment, storage, regulation, allocation, conservation, ex-
portation, or quality of those waters.

(d) Per Caprita PaymeNTs.—The proceeds from a
water use contract may not be used for per capita payments

to members of either Tribe.

OHR 2642 IH
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7
SEC. 6. REPAYMENT OF PROJECT COSTS.

(a) MunictpAL AND INDUSTRIAL WATER.—(1) The
Secretary shall defer, without interest, the repayment of the
construction costs allocable to each Tribe’s municipal and in-
dustrial water allocation from the Animas-La Plata and Do-
lores Projects until water is first used either by the Tribe or
pursuant to a water use contract with the Tribe. Until such
water is first used either by a Tribe or pursuant to a water
use contract with the Tribe, the Secretary shall bear the
annual operation, maintenance, and replacement costs alloca-
ble to the Tribe’s municipal and industrial water allocation
from the Animas-La Plata and Dolores Projects, which costs
shall not be reimbursable by the Tribe.

(2) As an increment of such water is first used by a
Tribe or is first used pursuant to the terms of a water use
contract with the Tribe, repayment of that increment’s pro
rata share of such allocable construction costs shall com-
mence by the Tribe and the Tribe shall commence bearing
that increment’s pro rata share of the allocable annual oper-
ation, maintenance, and r;apla.cement costs.

() AGRICULTURAL IRRIGATION WATER.—(1) The
Secretary shall defer, without interest, the repayment of the
construction costs within the capability of the land to repay,
which are allocable to each Tribe’s agricultural irrigation
water allocation from the Animas-La Plata and Dolores
Projects in accordance with the Act of July 1, 1932 (25

OHR 2642 IH
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U.S.C. 386a; commonly referred to as the ‘‘Leavitt Act”),
and section 4 of the Act of April 11, 1956 (70 Stat. 107; 43
U.S.C. 620c; commonly referred to as the “Colorado River
Storage Project Act”). Such allocated construction costs
which are beyond the capability of the land to repay shall be
repaid as provided in subsection (g) of this section. Until such
water is first used either by a Tribe or pursuant to a water
use contract with the Tribe, the Secretary shall bear the
annual operation, maintenance, and replacement costs alloca-
ble to the Tribe’s agricultural irrigation allocation from the
Animas-La Plata Project, which costs shall not be reimbursa-
ble by the Tribe.

(2) As an increment of such water is first used by a
Tribe or is first used pursuant to the terms of a water use
contract with the Tribe, the Tribe shall commence bearing
that increment’s pro rata share of the allocable annual oper-
ation, maintenance, and replacement costs. During any
period in which water is used by a tribal lessee on land
owned by non-Indians, the Tribe shall bear that increment’s
pro rata share of the allocated agricultural irrigation con-
struction costs within the capability of the land to repay as
established in subsection (b)(1).

(c) ANNUAL CosTs WiTH RESPECT TO RIDGES BASIN

PumpiNg PLANT.—(1) The Secretary shall bear any in-

‘creased annual operation, maintenance, and replacement

OHR 2642 IH
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costs to Animas-La Plata Project water users occasioned by
a decision of either Tribe not to take delivery of its Animas-
La Plata Project water allocations from Ridges Basin Pump-
ing Plant through the Long Hollow Tunnel and the Dry Side
Canal pursuant to Article ITI, section A, subsection 2.i and
Article ITI, section B, subsection 1.i of the Agreement until
such water is first used either by a Tribe or pursuant to a
water use contract with the Tribe. Such costs shall not be
reimbursable by the Tribe.

(2) As an increment of its water from the Animas-La
Plata Project is first used by a Tribe or is first used pursuant
to the terms of a water use contract with the Tribe, the Tribe
shall commence bearing that increment’s pro rata share of
sﬁch increased annual operation, maintenance, and replace-
ment costs, if any. |

(d) TrBAL DEFERRAL.—The Secretary may further
defer all or a part of the tribal construction cost obligations
and bear all or a part of the tribal operation, maintenance,
and replacement obligations described in this section in the
event a Tribe demonstrates that it is unable to satisfy those
obligations in whble or in part from the revenues which could
be generated from a water use contract for the use of its
water either from the Dolores or the Animas-La Plata

Projects or from the Tribe’s own use of such water.

OHR 2642 IH
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(e) USe oF WATER.—For the purpose of this section,
use of water shall be deemed to occur in any water year in
which a Tribe actually uses water or during the term of any
water usé contract. A water use contract pursuant to which
the only income to a Tribe is in the nature of a standby
charge is deemed not to be a use of water for the purposes of
this section.

(f) AUTHORIZATION OF APPROPRIATIONS.—There is
hereby authorized to be appropriated such funds as may be
necessary for the Secretary to pay the annual operation,
maintenance, and replacement costs as provided in this
section.

(g) Costs IN EXCESS OF ABILITY OF THE IRRIGA-
TORS To REPAY.—The portion of the costs of the Animas-
La Plata Project in excess of the ability of the irrigators to
repay which are to be repaid from the Upper Colorado River
Basin Fund pursuant to the Colorado River Storage Project
Act and the Colorado River Basin Project Act shall be repaid
in 30 equal annual installments from the date that the water
is first available for use.

SEC. 7. TRIBAL DEVELOPMENT FUNDS.

(a) EsTABLISHMENT.—There is hereby authorized to
be appropriated the total amount of $49,500,000 for three
annual installment payments to the Tribal Development

Funds which the Secretary is authorized and directed to es-

OHR 2642 TH
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tablish for each Tribe. Subject to appropriation, and within
60 days of availability of the appropriation to the Secretary,
the Secretary shall allocate and make payment to the Tribal
Development Funds as follows:
(1) To the Southern Ute Tribal Development

Fund, in the first year, $7,500,000; in the two suc-

ceeding years, $5,000,000 and $5,000,000, respec-

tively.
(2) To the Ute Mountain Ute Tribal Development

Fund, in the first year, $12,000,000; in the two suc-

ceeding years, $10,000,000 and $10,000,000, respec-

tively.

() ApJusTMENT.—To the extent that any portion of
such amount is contributed after the period described above
or in amounts less than described above, the Tribes shall,
subject to appropriation Acts, receive, in addition to the full
contribution to the Tribal Development Funds, an adjustment
representing the interest income as determined by the Secre-
tary in his sole discretion that would have been earned on
any unpaid amount had that amount been placed in the fund
as set forth in section 7(a).

(c) TriBAL DEVELOPMENT.—(1) The Secretary shall,
in the absence of an approved tribal investment plan provided
for in paragraph (2), invest the moneys in each Tribal Devel-
opment Fund in accordance with the Act entitled “An Act to

OHR 2642 TH
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authorize the deposit and investment of Indian funds” ap-
proved June 24, 1938 (25 U.S.C. 162a). Separate accounts
shall be maintained for each Tribe's development fund. The
Secretary shall disburse, at the request of a Tribe, the princi-
pal and income in its development fund, or any part thereof,
in accordance with an economic development plan approved
under paragraph (3).

(2) Each Tribe may submit a tribal investment plan for
all or part of its Tribal Development Fund as an alternative
to the investment provided for in paragraph (1). The Secre-
tary shall approve such investment plan within 60 days of its
submission if the Secretary finds the plan to be reasonable
and sound. If the Secretary does not approve such invest-
ment plan, the Secretary shall set forth in writing and with
particularity the reasons for such disapproval. If such invest-
ment plan is approved by the Secretary, the Tribal Develop-
ment Fund shall be disbursed to the Tribe to be invested by
the Tribe in accordance with the approved investment plan.
The Secretary may take such steps as he deems necessary to
monitor compliance with the approved investment plan. The
United States shall not be responsible for the review, approv-
al, or audit of any individual investment under the plan. The
United States shall not be directly or indirectly liable with
respect to any such investment, including any act or omission

of the Tribe in managing or investing such funds. The princi-

OHR 2642 TH
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pal and income from tribal investments under an approved
investment plan shall be subject to the provisions of this sec-
tion and shall be expended in accordance with an economic

development plan approved under paragraph (3).

(3) Each Tribe shall submit an economic development_

plan for all or any portion of its Tribal Development Fund to
the Secretary. The Secretary shall approve such plan within
60 days of its submission if the Secretary finds that it is rea-
sonably related to the economic development of the Tribe. If
the Secretary does not approve such plan, the Secretary
shall, at the time of decision, set forth in writing and with
particularity the reasons for such disapproval. Each Tribe
may alter the economic development plan, subject to the ap-
proval of the Secretary as set forth in this subsection. The
Secretary shall not be directly or indirectly liable for any
claim or cause of action arising from the use and expenditure
by the Tribe of the principal of the funds and income accruing
to the funds, or any portion thereof, following the approval
by the Secretary of an economic development plan.

(d) Per CariTa DisTBRIBUTIONS.—Under no circum-
stances shall any part of the principal of the funds, or of the
income accruing to such funds, be distributed to any member
of either Tribe on a per capita basis.

(e) LiMmiTATION ON SETTING ASIDE FINAL CONSENT

DECREE.—Neither the Tribes nor the United States shall

OHR 2642 TH
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have the right to set aside the final consent decree solely
because subsection (c) is not satisfied or implemented.
SEC. 8. WAIVER OF CLAIMS.

(a) GENERAL AUTHORITY.—The Tribes are authorized
to waive and release claims concerning or related to water
rights as described in the Agreement.

(b) CONDITION ON PERFORMANCE BY SECERETARY.—
Performance by the Secretary of his obligations under this
Act and payment of the moneys authorized to be paid to the
Tribes by this Act shall be required only when the Tribes
execute a waiver and release as provided in the Agreement.
SEC. 9. ADMINISTRATION.

In exercising his authority to administer water rights on
the Ute Mountain Ute and Southern Ute Indian Reserva-
tions, the Secretary, on behalf of the United States, shall
comply with the administrative procedures in Article IV of
the Agreement.

SEC. 10. INDIAN SELF-DETERMINATION ACT.

The design and construction functions of the Bureau of
Reclamation with respect to the Dolores and Animas-La
Plata Projects shall be subject to the provisions of the Indian
Self-Determination and Education Assistance Act (88 Stat.
2203; 25 U.S.C. 450 et seq.) to the same extent as if such
functions were performed by the Bureau of Indian Affairs.

Any preference provided the Tribes shall not detrimentally-

OHR 2642 TH
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affect the construction schedules of the Dolores and Animas-
La Plata Projects.
SEC. 11. RULE OF CONSTRUCTION.

(a) IN GENERAL.—This Aect shall be construed in a
manner consistent with the Agreement.

(b) INpDIVIDUAL MEMBERS OF TRIBES.—Any entitle-
ment to reserved water of any individual member of either
Tribe shall be satisfied from the water secured to that mem-
ber’s Tribe.

SEC. 12. EFFECTIVE DATE.

Sections 4(b), 5, and 6 of this Act shall take effect on
the date on which the final consent decree contemplated by
the Agreement is entered by the District Court, Water Divi-
sion No. 7, State of Colorado. Any moneys appropriated
under section 7 of this Act shall be placed into the Ute Moun-
tain Ute and Southern Ute Tribal Development Funds in the
Treasury of the United States together with other parties’
contributions to thé Tribal Development Funds, but shall not
be available for disbursement pursuant to section 7 until such
time as the final consent decree is entered. If the final con-
sent decree is not entered by December 31, 1991, the
moneys so deposited shall be returned, together with a rata-
ble share of accrued interest, to the respective contributors
and the Ute Mountain Ute and Southern Ute Tribal Develop-
ment Funds shall be terminated and the Agreement may be

@HR 2642 TH
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1 voided by any party to the Agreement. Upon such termina-
2 tion, the amount contributed thereto by the United States
3 shall be deposited in the general fund of the Treasury.

®)
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In evaluating this project, we have considered the
benefit/cost standard, non-Federal cost-sharing, and water
rights settlement concerns. We have, therefore, decided to
participate in the Animas-La Plata Project because it
combines Federal construction expenditures with non-Federal
monies to produce a project that provides for water
development and settles the Indian water claims,

The Animas-La Plata Project will provide a means to satisfy
the water claims of the Colorado Ute tribes, while leaving
intact the historical uses already in place on these
streams. As trustee for these tribes, the Department of the
Interior desires to see the tribes establish secure and
valuable water rights that will be of true benefit to the
tribes, rather than mere "paper" water rights. The project
provides an opportunity to achieve these objectives.

Without doubt, the single most controversial aspect of this
bill is Indian water leasing. The bill provides for the
tribes to have the opportunity to lease water provided by
the settlement for off-reservation use both in the State of
Colorado and out-of-state. We must emphasize here that the
December 10, 1986, agreement provides for in-state leasing
subject to Colorado procedural law, and for out-of-state
leasing subject to a judicial determination of the tribes'
right to do so given the "Law of the River"™ and Colorado's
anti-export statute. 1In other words, there was to be no
guarantee, either in the agreement or in the legislation,
that the tribes would be able to lease out-of-state, but
neither would there be a prohibition.

If the right to lease out-of-state the water provided by
this settlement is established by the tribes judicially, we
expect that at least two benefits would result:

--For the tribes, water from the settlement would
become a source of capital to plan and develop reservation
economies.

--For the United States, Indian water leasing would
establish an improved potential for the economic use of
project water and thereby enhance project repayment.

The December 10, 1986, Final Settlement Agreement requires
legislation to implement some of its provisions. The
agreement also provides that before the settlement can
become effective, the State of Colorado, the tribes and the
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United States must each certify that the legislation is
satisfactory. 1In the months following approval of the
settlement agreement, we worked with the non-Federal parties
to draft that implementing legislation. Concern by the non-
Federal parties that the implementing legislation be
introduced in time for enactment by the 100th Congress led
to the introduction of H.R. 2642 before we had come to full
agreement on certain of its provisions. 1In addition to
those unresolved issues, H.R. 2642 introduces some new
issues which we have not had an opportunity to discuss with
the non-Federal parties, and changes some language we had
previously agreed upon. We have enclosed a background
memorandum which presents the key differences between the
most recent negotiating draft and H.R. 2642.

It is our belief that H.R. 2642 could be an appropriate
legislative framework within which to implement the Final
Settlement Agreement if it were conformed generally to the
Federal negotiating position as discussed in the enclosure
to this letter. We do believe that certain provisions of
this negotiating draft (e.g., sections 4 and 5) are more
important, and therefore less open to subsequent
negotiations between the parties, than others.

In summary, we are persuaded that further meetings of the
parties are necessary before the Committee on Interior and
Insular Affairs completes its work on H.R. 2642. We would
be pleased to participate in'any efforts that your
Committee might undertake to facilitate the resolution of
these issues., We are convinced that an early agreement is
possible.

A similar letter has been sent to the Honorable Ben
Nighthorse Campbell.

The Office of Management and Budget has advised that there
is no objection to the presentation of this report from the
standpoint of the Administration's program.

Sincerely,

SECRETARY
ACTING ASSISTANT Wayne N. Marchant

Enclosure
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DEPART™ENT OF THE INTERIOR
COMPARATIVE ANALYSIS OF KEY DIFFERENCES BETWEEN
H.R. 2642 AND THE MOST RECENT FEDERAL NEGOTIATING DRAFT

In this memorandum, we ptesent a comparative analysis of the most
recent draft bill prepared as the result of negotiations among
the parties, which preceded introduction of H.R. 2642 (and its
Senate companion S. 1415), and the provisions of H.R. 2642, as
introduced. For this analysis, we have assumed that H.R. 2642
represents the current position of the non-federal parties. All
references below to tha "Agreement” are to the December 10, 1986,
Colorado Ute Indian Water Rights Final Settlement Agreement.

1. Sec. 4 (Title), page 4, line 15:

At the time of the last negotiation, the title of section 4 in
the federal version was “TRIBAL USE OF WATER” and in the non-
federal version was "TRIBAL WATERS.” In H.R. 2642 it is "PROJECT
RESERVED WATERS.” This new bill language reflects a major change
made by the non-federal parties in the scope of this entire
section.

2. Sec. 4(a), page 4, lines 16-20:

The previous non-federal position was that 4(a) should read as
follows: :

Sec. 4. (a) The Secretary is hereby authorized to
utilize water from the Animas-La Plata and Dolores
Projects in satisfaction of the federal reserved water
rights claims of the Tribes.

We rejected that language because we felt it did not state
clearly enough that the water to be received from the projects is
federal reserved water. We suggested that it read instead:

Sec. 4. (a) The Secretary is hereby authorized to use
the Animas-La Plata and Dolores Projects to supply
reserved water to the Tribes.

The non-federal parti=2s apparently did not accept our language.
They have now changed the language so that H.R. 2642 reads:

[For 4 (a)) The Secretary is hereby authorized to use
water from the Animas-La Plata and Dolores Projects to
supply the project reserved water rights of the Tribes
in accordance with the Agreement.

The concept that the Tribes will be receiving the usual
Winters doctrine type federal reserved water through the



projects seems even less clear in the new non-federal
languag: than it was in the previous non-federal language.
In fact, the language of H.R. 2642 on its face appears to be
establishing a special kind of water right (”project
reserved water rights”) unique to this settlement.

3. Sec. 4(b), page 4, lines 21-25, and page 5, lines 1-6:

The federal position was that section 4(b) should read:

[4(b)): With respect to the Tribes’ reserved water
supplied from the Dolores and Animas-La Plata Projects,
Federal reclamation laws shall not restrict the use, or
the sale, exchange, lease, or other temporary disposal,
of those reserved waters by the Tribes and their
lessees, and this water will be treated in all respects
in the same manner as the rest of the Tribes’ Federal
reserved water.

The non-federal parties wanted to delete the end of our
sentence, ”"and this water will be treated in all respects in
the same manner as the rest of the Tribes’ Federal reserved
water” and insert instead:

except to the extent that those laws may also restrict
the use of the Tribes’ other Yeserved waters; provided,
that under no circumstances will Federal reclamation
laws be waived or modified by this subsection insofar
as those laws are required to effectuate the terms and
conditions contained in Article III, section a,
subsection 1 and 2, and Article 111, section B,
subsection 1 of the Agreement. ’

At the last negotiation, we rejected this non-federal
suggestion. Our concern about substituting the “except”
clause of this non-federal language in lieu of the end of
our language was twofold. First, we felt our language made
much clearer that the water received by the Tribes from the
projects is federal reserved water to be treated the same as
the rest of the Tribes’ federal reserved water. Second, the
non-federal language does not correctly reflect the terms of
the Agreement concerning the application of federal reclama-
tion laws to the Tribes’ reserved water. (For example, the
Agreement totally excludes the application of federal
reclamation law to the off-reservation use of the Tribes’
reserved water, both project and non-project, within the
State. See p. 60 of the Agreement.)

We also objected to the proviso portion of this non-federal
language. It is unnecessary since the problem it seeks to
address is taken care of by the rule of construction in
section 11(a) that this Act shall be construed in a manner
consistent with the Agreement. Also note that if such



language were necessary here, then provisos would be needed
in a number of other places in the Act to make clear that
the language of this Act is not to be interpreted in a
manner inconsistent with the Agreement.

The language of H.R. 2642 makes some additional changes to
the previous non-federal version of section 4(b). On page
4, line 22, the word ”"Tribes’” has been deleted before
*reserved water” and the word "project” has been inserted
instead:; and on page 4, line 25, the word “project” has been
added before “reserved waters.” These changes, like the
most recent non-federal change to 4(a), make it appear that
the water given to the Tribes from the projects is a special
kind of water unique to this settlement instead of making
clear that it is typical federal reserved water.

The bill also deletes the phrase ”“restrict the use, or the
sale, exchange, lease, or other temporary disposal of” and
instead inserts ”"apply to.” See page 4, lines 24-25.
Similarly, ”restrict the use of the Tribes’ other reserved
waters” has been changed to ”"apply to the other reserved
waters of the Tribes” on page 5, lines 1-2.

4. Sec. 5(c), page 6, lines 15-21:

There has been a long-standing digagreement over this
provision. The non-federal parties wanted it in the bill as
a statement expressing the neutrality proviso in Article Vv,
Section B(b) on pages 60-61 of the Agreement. The federal
parties wanted it deleted because of the difficulty in
achieving a neutral statement, as required by the Agreement.
We suggested at an earlier date that instead of this subsec-
tion, the phrase ”in accordance with Article V of the
Agreement” be added in section S(a) to take care of the
non-federal parties’ concern. The non-federal parties
accepted our suggestion with regard to section 5(a) (see
line 12 on page 5 of H.R. 2642), but insisted that section
5(c) (old section 5(d)) remain in the bill as well.

The previous non-federal version of the language of section
5(c) included the phrase ”“[w]ith respect to paragraph b of
section B, Article V of the Agreement” at the beginning of
the sentence. That phrase, limiting this provision to out-
of-state use only as provided in the Agreement, was added by
the non-federal parties when we pointed out that without it
the provision was overbroad. H.R. 2642 has deleted that
phrase.

5.  Sec. 6(d), page 9, lines 16-24:

This provision in the text of the draft bill was inserted by
the non-federal parties. The federal parties agreed to it
but only if the phrase "to the Secretary’s satisfaction”



were inserted in line 20 after “demonstrates” and the word
*gross” inserted in line 21 before “revenues.” The non-
federal parties have rejected these changes.

H.R. 2642 differs from the previous non-federal version only
in adding a title to this section, "Tribal Deferral,” which
seems a misnomer since this is clearly a secretarial
deferral.

6. Sec. 7(b), page 11, lines 13-21:

The federal and non-federal parties were previously in
agreement on the language of this provision. H.R. 2642 has
interjected a new difference by adding the phrase ”“in
addition to the full contribution to the Tribal Development
Funds” in lines 16 and 17.

7. Sec. 7(c)(3) (last sentence), page 13, lines 14-19:

The federal version of the last sentence of this paragraph
contained the additional language “the approval of an
economic development plan or from” after the words ”arising
from” on line 16. The non-federal parties rejected that
language and H.R. 2642 continues to delete it.

8. Sec. 7(e), page 13, lines 24-25, and page 14, lines 1-2:

This provision was added to the draft legislation by the
gogifoderal parties. Their previous language was as
ollows:

[Sec. 7]}(e) Neither the Tribes nor the United States shall
have the right to void the Agreement or to set aside the
Final Consent Decree solely because subsections (c) or (4)
are not satisfied or implemented.

The federal parties wanted this provision deleted as unnecessary
and misleading, since the Tribes and the United States do not
have this right anyway. (The only permissible grounds for
voiding the Agreement or setting aside the Final Consent Decree
are set out in the Agreement.) In H.R. 2642, the non-federal
parties have deleted the words *void the Agreement or” after
*right to” in line 1 on page 14 and have changed the language
"subsections (c) or (d) are” to “subsection (c) is” in line 2 ¢
page 14, but have otherwise kept this provision.

9. Sec. 9 (Administration), page 14, lines 12-17:

Prior to the introduction of H.R. 2642, the federal and
non-federal parties had agreed on the wording of this
provision. A new difference has been introduced by the
language of H.R. 2642, which deletes the words ”"governing
the water rights confirmed in the Agreement and Final



Consent Decree to the extent provided” after “procedures”
and before “in Article IV” in line 16 on page 14.

10. Sec. 10 (Indian Self-Determination Act), page 14, lines

19-

25, and page 15, lines 1-2:

The previous non-federal version of the first three lines of
this provision is the same as the language of H.R. 2642,
which reads:

The design and construction functions of the Bureau of
Reclamation with respect to the Dolores and Animas-La
Plata Projects shall be subject . . . .

The federal parties objected to that language as overbroad
and instead suggested the following:

The functions of the Bureau of Reclamation under this
Act with respect to each Tribe shall be subject . . .

The rest of the language of this section was previously
agreed to by all parties; H.R. 2642 has created a new
difference by deleting the phrase ”"under this Act” after the
word “Tribes” in line 25 on page 14.

11. There are a few other differénces of a more editorial
nature which should also be noted.

a. Sec. 3(2) & 3(3) (project definitions), page 3:

At the end of the definition of the Dolores Project (Sec.
3(3), lines 23-25), the non-federal parties continue to
include the language ”"and as further authorized by the
Colorado River Basin Salinity Control Act (98 Stat. 2933; 43
U.S.C. 1591).” The federal parties wanted that language
deleted because the purpose of this provision is simply to
identify the project; it does not definitively state all the
authorizing statutes.

The language of H.R. 2642 also creates a new difference in
previously agreed upon language in this definition as well
as in the definition of the Animas-La Plata Project (Sec.
3(2)). It has deleted the phrase ”"as amended by “(on lines
16 and 22) between the two cites and has replaced it with
#and” on line 16 and with a comma on line 22.

Note that our suggested compromise (that both definitions
end after the cite to the CRSP Act on lines 15 and 22) has
apparently been rejected by the non-federal parties.

b) Sec. 5(b)(2), page 5, lines 24-25, and page 6, lines
1-10:
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H.R. 2642 creates a new difference in previously agreed upon
language by adding ”"under this paragraph” after “required” in
line 5 on page 6.

c) Sec. 6(b)(1), page 7, lines 21-26, and page 8, lines
1-12:

H.R. 2642 creates new differences in previously agreed upon
language by deleting ”"as provided in” after the Leavitt Act cite
and before the cite to section 4 of the CRSP Act (at the begin-
ning of line 2 on page 8) and inserting "and” instead. H.R. 2642
also has added “commonly referred to as the ’‘Colorado River
Storage Project Act’” on lines 3-4 on page 8, although that cite
is to a single provision, not to the whole Act.

d. Sec. 11(b), page 15, lines 6-9:

H.R. 2642 creates another new difference by removing the
provision concerning the rights of individual tribal members
from section 4 (our 4(c), the non-federal parties’ previous
4 (b)) and placing it here in the Rule of Construction
section, as 11(b). Presumably this was done in conjunction
with the non-federal decision to restrict the scope of
section 4 to ”"project reserved waters.”
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The CHAIRMAN. First, let me commend the partles on arriving at
this negotiated settlement of these water claims. This settlement is
in line with this committee’s policy that these difficult disputes
over Indian water rights are best resolved by negotiation rather
than expensive, lengthy litigation or contested legislation.

However, I want to make clear that there are some serious prob-
lems involved in this legislation, including some concerns of the
States in the Lower Colorado Basin. I hope that these problems can
be resolved and this legislation moved forward. I know that these
hearings will help in that respect.

I had intended and planned to be here most of the day, but I will
be in and out. Our distinguished colleague, Mr. Campbell, will be
presiding over the hearing, and we will hopefully get some minori-
ty representation here shortly.

We have our colleague, Congressman Brown, here already. Some
of our Senate witnesses are coming in later. Let’s defer to my col-
league, Mr. Campbell, and see if he has an opening statement.

Mr. CampBELL. Thank you, Mr. Chairman, for bringing this
matter of great importance to the Indian community and both the
States of Colorado and New Mexico up for a hearing so soon after
the August District Work Period. It is appreciated.

No. 2, I would like to say I am proud to have the opportunity to
sponsor this legislation, and am grateful for the co-sponsorship of
many of my colleagues on this committee.

H.R. 2642 represents the culmination of years of effort and his-
toric cooperation between Indian and non-Indian water interests of
Colorado, New Mexico and the Federal Government. Extraordinary
efforts were exerted by those concerned to amicably resolve, in the
spirit of cooperation and respect, longstanding native American
water rights, which over the years had been neglected or ignored.

Those remarkable efforts resulted in a settlement agreement
signed in December 1986 by the Federal Departments of the Interi-
or and Justice, the State of Colorado, and various local govern-
ments, water districts, as well as the Southern Ute and Ute Moun-
tain Ute Indian Tribes.

This legislation represents, codifies, and implements that deli-
cately balanced agreement, and the mandated commitment to
these Indian tribes. For everyone’s sake, we should not renege on
that commitment, as has so often happened in American history.

Water is to native Americans just as it is to non-Indians in the
West, precious. It is a key component to those Western States seek-
ing to escape the poverty and dependency brought about by scarce
resources that nature and, sadly, our Government, has historically
inflicted on the Indian.

We well know the benefits of water that has been made available
to, or harnessed by, the South, Northwest, California, the North-
east and the Central United States. The Southwest is entitled to
those benefits as well. Indian self-development in the Southwest re-
quires the scarce and precious resource of water, to which the Indi-
ans are entitled.

I know firsthand of the needs of these two tribes for water. I
have represented that area of Colorado in the State legislature for
4 years, and now represent it in Congress. My home is on the
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Southern Ute Indian Reservation. I can comfortably speak with au-
thority that this legislation is needed.

H.R. 2642, and the settlement behind it, represent a compromise
between Indians and non-Indians. Paper water rights, however nice
they look to lawyers, and however much argued, do the Ute Moun-
tain Utes and Southern Utes no good. Wet water, and the ability to
use it, is necessary.

This legislation seeks to eventually provide those needs to the
tribes. Continued litigation by the tribes, impacting upon the whole
area, is neither conducive to friendly relations nor to Colorado and
New Mexico water interests. This legislation would avoid such fric-
tion.

There are those concerned with the issue of off-reservation, out-
of-State use of water held by the Indian tribes. This legislation does
not jeopardize non-Indian water rights in this regard. It certainly
does not deprive any downstream water users from enjoying those
water rights accorded to them by law. As long as the downstream
water users use only what is rightfully theirs, this legislation does
not impact them at all.

There has been recent talk about wanting to flatly prohibit the
Indian tribes by amending this legislation from ever utilizing their
water off-reservation and out-of-State.

I say recent because, up until a month or so ago, it is my under-
standing that those concerned about this issue were desirous of a
neutral bill. This legislation, as was the settlement, is designed to
be expressly neutral on the matter, neither authorizing or prohibit-
ing such water use by the two tribes.

I stated that this legislation would satisfy this Government’s
commitments and obligations to the Ute Mountain Utes and South-
ern Utes, commitments and obligations no one can deny exist.

I want to point out that this legislation also at the same time,
would satisfy in part this Government’s longstanding commitment
and obligation to all the peoples of southwestern Colorado and
northwestern New Mexico.

Part of the delicate agreement between the Indians and non-Indi-
ans involved satisfaction of Indian water rights claims from the
Animas-La Plata Water project, which was authorized by law
nearly 20 years ago.

Chairman Udall well remembers the efforts of the late Wayne
Aspinall, a distinguished member of this committee, in ensuring
that all the Western States’ water interests and needs be dealt
with fairly. That commitment remains unfulfilled to date. This
cannot, and should not be forgotten.

Colorado and New Mexico say it should not be forgotten, and
equity requires fulfillment of the government’s commitment. I look
forward to the testimony of our many witnesses.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Campbell follows:]



29

STATEMENT OF CONGRESSMAN BEN NIGHTHORSE CAMPBELL

THANK YOU MR. CHAIRMAN.

FIRST OF ALL, I WOULD LIKE TO THANK YOU, MR. CHAIRMAN, FOR
BRINGING THIS MATTER OF GREAT IMPORTANCE TO THE INDIAN COMMUNITY
AND BOTH THE STATES OF COLORADO AND NEW. MEXICO UP FOR A HEARING

SO SOON AFTER THE AUGUST DISTRICT WORK PERIOD. IT IS APPRECIATED.

SECOND, I WOULD LIKE TO SAY I AM PROUD TO HAVE THE OPPORTUNITY TO
SPONSOR THIS LEGISLATION, AND AM GRATEFUL FOR THE CO-SPONSORSHIP

OF MANY OF MY COLLEAGUES ON THIS COMMITTEE.
N

H.R. 2642 REPRESENTS THE CULMINATION OF YEARS OF EFFORT AND
HISTORIC COOPERATION BETWEEN INDIAN AND NON-INDIAN WATER
INTERESTS OF COLORADO, NEW MEXICO, AND THE FEDERAL GOVERNMENT.‘
EXTRADORDINARY EFFORTS WERE EXERTED BY THOSE CONCERNED TO
AMICABLY RESOLVE, IN THE SPIRIT OF COOPERATION AND RESPECT,
LONGSTANDING NATIVE AMERICAN WATER RIGHTS, WHICH OVER THE YEARS
HAD BEEN NEGLECTED OR IGNORED. THOSE REMARKABLE EFFORTS
RESULTED IN A SETTLEMENT AGREEMENT SIGNED IN DECEMBER, 1986 BY
THE FEDERAL DEPARTMENTS OF THE INTERIOR AND JUSTICE, THE STATE OF
COLORADO, AND VARIOUS LOCAL GOVERNMENTS, WATER DISTRICTS, AS WELL

AS THE SOUTHERN UTE AND UTE MOUNTAIN UTE INDIAN TRIBES.

THIS LEGISLATION REPRESENTS, CODIFIES, AND IMPLEMENTS THAT
DELICATELY BALANCED AGREEMENT, AND THE MANDATED COMMITMENT TO
THESE INDIAN TRIBES. FOR EVERYONE'S SAKE, WE SHOULD NOT RENEGE

ON THAT COMMITMENT, AS HAS SO OFTEN HAPPENED IN AMERICAN HISTORY.

WATER IS 'TO NATIVE AMERICANS, JUST AS IT IS TO NON-INDIANS IN THE
WEST, PRECIOUS. IT IS A KEY COMPONENT TO THOSE WESTERN TRIBES

SEEKING TO ESCAPE THE POVERTY AND DEPENDENCY BROUGHT ABOUT BY

30-504 - 90 - 2
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SCARCE RESOURCES THAT NATURE AND, SADLY, OUR GOVERNMENT, HAS
HISTORICALLY INFLICTED ON THE INDIAN. WE WELL KNOW THE BENEFITS OF
WATER THAT HAS BEEN MADE AVAILABLE TO, OR HARNESSED BY, THE

SOUTH, THE NORTHWEST, CALIFORNIA, THE NORTHEAST AND THE CENTRAL
UNITED STATES. THE SOUTHWEST IS ENTITLED TO THOSE BENEFITS AS
WELL. INDIAN SELF-DEVELOPMENT IN THE SOUTHWEST REQUIRES THE

SCARCE AND PRECIOUS RESOURCE OF WATER, TO WHICH THE INDIANS ARE
ENTITLED.

I KNOW FIRSTHAND OF THE NEEDS OF THESE TWO TRIBES FOR WATER.
I'VE REPRESENTED THAT AREA OF COLORADO IN THE STATE LEGISLATURE
FOR FOUR YEARS, AND NOW REPRESENT IT IN CONGRESS. MY HOME IS
ON THE SOUTHERN UTE INDIAN RESERVATION. I CAN COMFORTABLY SPEAK
WITH AUTHORITY THAT THIS LEGISLATION IS NEEDED.

H.R. 2642, AND THE SETTLEMENT BEHIND IT, REPRESENT A COMPROMISE
BETWEEN INDIANS AND NON-INDIANS. PAPER WATER RIGHTS, HOWEVER
NICE THEY LOOK TO LAWYERS, AND HOWEVER MUCH ARGUED, DO THE UTE
HOU:NTAIN UTES AND SOUTHERN UTES NO GOOD. WET WATER, AND THE
ABILITY TO \'.iSE IT, IS NECESSARY. THIS LEGISLATION SEEKS TO
EVENTUALLY PROVIDE THOSE NEEDS TO THE TRIBES. CONTINUED
LITIGATION BY THE TRIBES, IMPACTING UPON THE WHOLE AREA, IS
NEITHER CONDUCIVE TO FRIENDLY RELATIONS, NOR TO COLORADO AND NEW
MEXICO WATER INTERESTS. THIS LEGISLATION WOULD AVOID SUCH
FRICTION.

THERE ARE THOSE CONCERNED WITH THE ISSUE OF OFF-RESERVATION, OUT-
OF-STATE USE OF WATER HELD BY THE INDIAN TRIBES. THIS

LEGISLATION DOES NO'I" JEOPARDIZE NON-INDIAN WATER RIGHTS IN THIS
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REGARD. IT CERTAINLY DOES NOT DEPRIVE ANY DOWNSTREAM WATER USERS

FROM ENJOYING THOSE WATER RIGHTS ACCORDED TO THEM BY LAW. AS LONG
AS THE DOWNSTREAM WATER USERS USE ONLY WHAT IS RIGHTFULLY THEIRS,
THIS LEGISLATION DOES NOT IMPACT THEM AT ALL.

THERE HAS BEEN RECENT TALK ABOUT WANTING TO FLATLY PROHIBIT THE
INDIAN TRIBES BY AMENDING THIS LEGISLATION FROM EVER UTILIZING
THEIR WATER OFF-RESERVATION AND OUT-OF-STATE. I SAY RECENT
BECAUSE, UP UNTIL A MONTH OR SO AGO, IT IS MY UNDERSTANDING THAT
THOSE CONCERNED ABOUT THIS ISSUE WERE DESIROUS OF A NEUTRAL BILL.
THIS LEGISLATION, AS WAS THE SETTLEMENT, IS DESIGNED TO BE
EXPRESSLY NEUTRAL ON THE MATTER, NEITHER AUTHORIZING OR

PROHIBITING SUCH WATER USE BY THE TWO TRIBES.

I STATED THAT THIS LEGISLATION WOULD SATISFY THIS GOVERNMENT'S
COMMITMENTS AND OBLIGATIONS TO THE UTE MOUNTAIN UTES AND SOUTHERN
UTES, COMMITMENTS AND OBLIGATIONS NO ONE CAN DENY EXIST. I WANT
TO ALSO POINT OUT THAT THIS LEGISLATION ALSO, AND AT THE SAME
TIME, WOULD SATISY IN PART THIS GOVERNMENT'S LONGSTANDING
COMMITMENT AND OBLIGATION TO ALL THE PEOPLES OF SOUTHWESTERN
COLORADO AND NOﬁTHWESTERN NEW MEXICO. PART OF THE DELICATE
AGREEMENT BETWEEN THE INDIANS AND NON-INDIANS INVOLVES
SATSIFACTION OF INDIAN WATER RIGHTS CLAIMS FROM THE ANIMAS-LA
PLATA WATER PROJECT, WHICH WAS AUTHORIZED BY LAW NEARLY 20 YEARS
AGO. CHAIRMAN UDALL WELL REMEMBERS THE EFFORTS OF THE LATE WAYNE
ASPINALL, A DISTINGUISHED MEMBER OF THIS COMMITTEE, IN ENSURING
THAT ALL THE WESTERN STATES' WATER INTERESTS AND NEEDS BE DEALT
WITH FAIRLY. THAT COMMITMENT REMAINS UNFULFILLED TO DATE. THIS

CANNOT, AND SHOULD NOT, BE FORGOTTEN. COLORADO AND NEW MEXICO
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SAY IT SHOULD NOT BE FORGOTTEN, AND EQUITY REQUIRES FULFILLMENT

OF THE GOVERNHEN:I"S COMMITMENT.

I LOOK FORWARD TO THE TESTIMONY OF OUR SEVERAL WITNESSES.
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The CHAIRMAN. You mentioned our former distinguished col-
league, Chairman Aspinall. I have him looking over my shoulder
constantly——

Mr. CampBELL. Have the pleasure of serving in the area that was
formerly his, and I feel he is also watching me, so don’t feel alone.

The CHAIRMAN. All right. We will move along as fast as we can
today. We have a long witness list, and as is customary, we will be
urging you to summarize and hit the high points and help us to
make a good written record with the rest of your statement.

The first witness will be the Honorable Hank Brown, the distin-
guished Congressman from Colorado and a man who has worked
well with this committee over the years.

STATEMENT OF HON. HANK BROWN, A U.S. REPRESENTATIVE
FROM THE STATE OF COLORADO

Mr. BRowN. Mr. Chairman, thank you for the privilege of ad-
dressing the committee. I have a statement, and I would like to
submit for the record and summarize my remarks, if I may?

The CHAIRMAN. That will be highly satisfactory to us.

Mr. BROwWN. Mr. Chairman, I want to express thanks to you, not
only for holding the hearings, but for your introductory remarks.
When Mo Udall says there are problems, and he wants to work
them out, and he thinks the bill needs to be fair to all States, I
know he means it.

You have always been helpful to Colorado and understanding of
its. water problems. Speaking for myself and I believe most Colorad-
ans, I want to express my appreciation of your fairness in working
with us, as an Upper Basin State.

The CHAIRMAN. I thank my friend and hope the rest of the state-
ment is as good as this part of it.

Mr. BRowN. Mr. Chairman, I know the Administration has some
reservations about this. As I am sure the chairman recalls, when
the President ran for office, he specifically endorsed this project
and committed himself to support it.

Now, admittedly, at that time the project was somewhat larger
than what is contemplated now. It was more costly and, so the cost
has also been scaled down. I don’t know if the Administration’s ob-
jections are that it is not big enouih or costly enough, but I will
look forward with some interest to hearing their comments. All of
us recall the President’s original pledge to support the project.

I think it deserves support. It is not only one that has a long his-
tory and is part of interstate compacts in development of our
water, but one that is of substantial interest in Colorado and sur-
rounding States. In the long term, it is in the interest of not only
the Indian tribes and the local population, but the whole western
area.

It is a privilege for me to add my endorsement of this project to
encourage the committee in its deliberations.

Mr. Chairman, we are privileged to have the Governor of Colora-
do today, and I think it is an indication of how much our State
cares about this project that he would come.

Thank you, Mr. Chairman.

[Prepared statement of Mr. Brown follows:]
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HONORABLE HANK BROWN
OF
COLORADO
BEFORE THE COMMITTEE
ON INTERIOR AND INSULAR AFFAIRS

SEPTEMBER 16, 1987

Mr. Chairman, thank you for the opportunity to testify in
support of H.R. 2642, the Colorado Ute Indian Water Rights
Settlement Act of 1987.

As you know, the Animas-La Plata Project was authorized in
1968 as one of the provisions of the Colorado River Basin
Project Act [82 stat. 885 (1968)]. This project was designed to

satisfy the water supply needs of Indians and non-Indians alike.

H.R. 2642 is a result of long negotiations between two Ute
Indian Tribes of Colorado, the State of Colorado, the State of
New Mexico, the Interior Department, the Justice Department,
several water diktricta, and numerous Colorado and New Mexico
municipalities. The negotiations have resulted in this
important measure which will end years of litigation involving

Indian water rights.

This measure would authorize the Interior Department to use

water from the Animas-La Plata and the Dolores Projects to
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supply water to the Southern Ute and Ute Mountain Indian
Tribes. With the approval of the Interior Department, each
tribe would be authorized to enter into water use contracts to
sell, exchange, lease, or otherwise temporarily dispose of its

water.

In addition, this legislation would set up a 30-year
straight-line ammortization for repayment of costs which exceed
the irrigators' ability to repay. The Upper Colorado River
Basin Fund will assume responsibility for the repayment of the
additional funds. This repayment schedule is supported by the

Administration.

This project is necessary, not only as a solution to the
Indians' water rights claims, but also to provide water for the
future needs of the tribes and presently, for the non-Indian
communities. Failure to codify this settlement, could force the
tribes to continue their court battle. A favorable court
decision would award the Indians water rights encompassing
virtually all the water in streams that rise in the mountains of
southwest Colorado resulting in severe difficulties for the

municipal and industrial water users in the region.



Mr. Chairman, your committee has been instrumental in

providing for water projects that are crucial to the livelihood

of all citizens and this contribution is greatly appreciated.

This bill before you today represents a monumental water use

agreement between the citizens of New Mexico and Colorado. I

appreciate the committee's consideration of this measure.

Thank you.
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The CuairMAN. Thank you, Hank, for a good statement, and we
will be working with you trying to put the project together.

Congressman Campbell?

Mr. CampBELL. Mr. Chairman, thank you. I don’t have a ques-
tion. I want to thank him. I know he is busy, and I appreciate the
time here. .

Senator Armstrong wasn’t able to attend, but he submitted a
statement, and I would ask unanimous consent to have it included
in the record.

The CHAIRMAN. Without objection, the Senator’s statement will
be received.

[Prepared statement of Mr. Armstrong follows:]
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H.R. 2642,

Colorado Ute Indian Water Rights Settlement Act of 1987

I thank the Chairman of the House Committee on the Interior and
Insular Affairs, Congressman Udall, and the Committee members for their
support and understanding of the unique problems facing the States of
Colorado and New Mexico with regard to the settlement of Indian Winters
reserved water rights in southwest Colorado and the authorized
construction of the Animas-La Plata Participating Project of the

Colorado River Storage Project which makes the settlement possible.

The Settlement Agreement which this legislation implements will
conclude years of complex and costly litigation by the Ute Mountain and
Southern Ute Indian tribes to resolve their claims to water in
Southwest Colorado. The Agreement. not only settles the Colorado Ute
Indian water rights question, but saves millions of dollars and many
years of effort that would have been spent by the Indians, non-Indians,
Federal government, State of Colorado, several water conservancy
districts, cities and towns on litigation. In addition, damage claims
resulting from the litigation could cost the United States hundreds of

millions of dollars.
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Not only will the water rights settlement fulfill a century-old
obligation to Colorado Ute tribes, it will remove a serious cloud from
the adjudicated water rights of seven rivers and six of their
tributaries in southwest Colorado as well as from the water supply of

.Mesa Verde National Park.

The Colorado Ute Indian Water Rights Settlement Agreement is a
remarkable document. The Agreement represents more than two years of
negotiation by as diverse a group as you can imagine. Involved in the
monumental challenge of resolving the Indian reserved water rights
question while recognizing existing uses of southwest Colorado water
were representatives of several agencies of the federal government, the
states of Colorado and New Mexico, the two Indian Tribes, and numerous
water conservancy districts, cities and other entities representing the
non-Indian water users of southwest Colorado and northwest New Mexico.
At the beginning of the negotiations, no one seriously believed that
such a final settlement agreement could be attained. But, it has been
accomplished. Now it is necessary for the United States Congress to

implement the Agreement.

In addition to those parties, key leaders in the Administration,
led by Wayne Marchant, Principal Deputy Assistant Secretary for Water
and Science, have labored long and hard to perfect this legislation.
The Administration has approved the basic components of H.R. 2642, two
different times: once as a signatory to the detailed Animas-La Plata
Project Cost-Sharing Agreement of June 30, 1986, and again as a
signatory to the Colorado Ute Indian Water Rights Final Settlement

Agreement of December 10, 1986.
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The implementing vehicle for the Indian Water Rights Settlement
Agreement is the Animas-La Plata reclamation project to be located near
Durango, Colorado. Not only does construction of the Animas-La Plata
project enable the resolution of the Indian water rights question, it
is another step the federal government must take to meet its commitment
to the states of Colorado and New Mexico under the Colorado River
Storage Project Act of 1956, as amended by the Colorado River Basin

Project Act of 1968.

Contributions by nonfederal parties to construction costs of the
Animas-La Plata Projects will approach 38% of project costs.
Nonfederal parties will contribute $73.2 million through cash
contributions, ad valorem taxes or revenue bonds, of which $5 million
from Colorado will be for the Tribal Development Funds to aid the two
tribes in developing their natural resources. The State of Colorado
also is currently spending $6 million to construct a domestic pipeline
and distribution system to the Town of Towaoc on the Ute Mountain Ute
Indian Reservation. Once this pipeline is built, the people of Towaoc
will no longer have to daily haul their domestic water to the
reservation by trucks. Nonfederal parties will further assume a $133
million obligation towards construction of proposed Animas-La Plata

project facilities.

An identical companion bill, S. 1415, was introduced in the Senate
with all four Colorado and New Mexico Senators as cosponsors, which
indicates the kind of accord that has been reached on this bill.

Seldom has any piece of legislation received such word by word

scrutiny. Every phrase and sentence has been carefully negotiated.
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Mr. Chairman, as you and your committee will be able to ascertain
from the testimony in support of H.R. 2642, the negotiators of the
Colorado Ute Indians Water Rights Final Settlement Agreement have
brought to the Congress the solution to a perplexing, complex and
long-standing problem instead of bringing the problem to your committee
for resolution. The solution, as it should, fits the unique physical,
legal, social, economicAand environmental characteristics of southwest
Colorado and northwest New Mexico. The solution is equitable. It is
also workable and provides for a viable future for both the Indians and
non-Indians. It could only be attained by complex negotiations and
many compromises by some of the best engineering and legal talent in
the country representing the States of Colorado and New Mexico, the
Federal government, the two Indian tribes and the local non-Indian
water users. This talent demonstrated by all parties was taxed to its
limit before the cost-sharing agreement for the Animas-La Plata Project
and the final Indian water rights.settlement agreement could be

formulated.

In some respects, the Animas-La Plata and Dolores Projects can be
compared to the engine that propels an automobile, these two projects
drive the final settlement of the Ute Indians reserved water rights
claims by providing water to the tribes without adversely affecting the
non-Indian water users on farms or in cities and towns in southwest
Colorado by depriving them of rights to use water on which they are

dependent.

It is noteworthy that the Animas-La Plata Project cost-sharing

agreement is explicit in saying that: "The Animas-La Plata cost-sharing
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agreement is an integrated part of, and is contingent upon, a final

settlement of the litigation filed in Colorado District Court for Water
Division No. 7 for the quanification of the reserved water right claims
of the Southern Ute and Ute Mountain Ute Indian Tribes in the State of
Colorado." The Colorado Ute Indian Water Rights Final Settlement
Agreement executed by all parties, including the Federal government, on
December 10, 1986 provides that final settlement of the litigation now
pending in the court. According to the terms of the Final Settlement
Agreement it cannot be implemented until and unless H.R. 2642,
sponsored by my Congressional colleagues, Representative Campbell of
the 3rd Congressional of Colorado and Representative Richards of New

Mexico, et al is enacted into law.

Mr. Chairman, I urge you and your committee to carefully consider
H.R. 2642, its purpose and its implications as a Bill to facilitate and
implement that solution to an exceedingly complex and important problem
in a unique area of the United State of America and to do everything
within your power to enact H.R. 2642 into law as soon as possible. As
a former member of the House of Representatives, thank you for the
priviledge and opportunity to present this statement in support of H.R.

2642.
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The CiiAirMAN. Anything further?

Mr. CampBELL. No, sir.

The CHAIRMAN. All right. Thank you, Congressman Brown.

The CHAIRMAN. Our next witness is a panel headed by the Hon-
orable Governor Roy Romer, State of Colorado, accompanied by
Mr. William McDonald, director of the Colorado Water Conserva-
tion Board and Mr. Ival Goslin, a special consultant for the Colora-
do Water Resources and Power Development Authority.

We also have Mr. Duane Woodard, attorney general, I am told.
You can deploy yourselves in some offensive or defensive position
there around the Governor.

PANEL CONSISTING OF ROY ROMER, GOVERNOR, STATE OF COL-
ORADO; AND DUANE WOODARD, ATTORNEY GENERAL, COLO-
RADO, ACCOMPANIED BY WILLIAM McDONALD, DIRECTOR,
COLORADO WATER CONSERVATION BOARD; AND IVAL GOSLIN,
SPECIAL CONSULTANT, COLORADO WATER RESOURCES AND
POWER DEVELOPMENT AUTHORITY

Mr. RoMEeR. Thank you very much, Congressman.

Mr. Chairman and members of the committee, it is a pleasure to
be here. This is an important resolution. The legislation will imple-
ment the Colorado Ute Indian water rights final settlement agree-
ment which was executed on December 10, 1986, by the two Ute
Tribes of the United States and the water user organizations in
southwestern Colorado.

Appearing with me today is Mr. William McDonald, director of
the Colorado Water Conservation Board, and Mr. Ival Goslin, a
consultant to the Colorado Water Resources and Power Develop-
ment Authority.

These two gentlemen have been among the principal representa-
tives of the State of Colorado during the settlement negotiations
and in the development of the legislation which is before you.

I would like also to acknowledge attorney general Woodard,
tribal chairman Mr. Chris Baker, and Ernest House, who will
appear subsequently. Without their leadership, we wouldn’t be
here today, and my hat is off to them.

My written statement has already been submitted, and I would
appreciate its inclusion in the hearing record.

The CHAIRMAN. So ordered.

Mr. RoMER. We bring you today a solution, not a problem. The
reserved water rights claims of the two tribes would have disrupted
the established economy of the non-Indian water users in south-
western Colorado had they been litigated.

Instead of years of bitter and divisive litigation, however, we
have achieved through compromise and accommodation a lasting
and I believe equitable settlement of the tribe’s claims.

The hallmarks of this settlement are wet water for the tribes,
not just paper water rights provided in a manner that does not
harm the non-Indian economy. And I cannot overemphasize the ex-
traordinary good working relationships between Indians and non-
Indians in southwestern Colorado, as exemplified by these negotia-
tions.
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The settlements are unfortunately the exception rather than the
rule. I hope that gou share our urgency to bring this to fruition.
The U.S. trustee obligations to the tribes, I believe must be fulfilled
and this settlement and the required implementing legislation, I
would emphasize to you, that each Indian reserved water right sit-
uation is unique.

The factual economic and social circumstances surrounding the
settlement will vary from tribe to tribe and from State to State.

If Congress is to encourage negotiated settlements rather than
years of expensive litigation, then it should endorse the principle
that negotiated settlements will be treated on a case-by-case basis.

The Western Governors Association has concluded in a policy
statement adopted at our meeting this summer—that is, the asso-
ciation said, use of the overreaching historic moral economic
imperatives, we urge all concerned. parties, especia{.lf' those in Con-
gress to treat settlements as case-by-case exceptional arrangements
which could be perceived as possible models for related situations
which are not binding legal precedents,” and I urge Congress to
adopt this point of view when acting on H.R. 2642.

I would like to give a brief overview of the agreement preparato-
ry to the attorney general explaining the bill. We started in 1976,
when the United States filed applications for reserved water rights
gor the tribes in the Colorado District Court for Water Division No.

In this litigation, which the agreement bring to a negotiated set-
tlement, in essence what the parties have done is agree on the
decree which they will ask the court to enter, which the decree will
quantify the tribe’s reserved water rights, and define the terms and
conditions of their use and administration.

A summary of the eement is appended to my written state-
ment, and I would just leave that for the committee to review. The
Federal legislation is required to implement selected portions of
this agreement.

That is what H.R. 2642 is all about. And the attorney general
will provide you details in that regard.

I would like to focus on the financial aspect of the settlement. I
believe you will find the non-Federal party’s commitments in this
regard to be exemplary. Non-Federal or financial contributions to
the settlement take two forms, one upfront financing from several
parties for the Animas-La Plata project, which project will provide
a sizable portion of the tribe’s water; and two, payments by the
State of Colorado to the tribal development funds.

With respect to the Animas-La Plata project, non-Federal financ-
ing is being provided pursuant to the requirements of the Supple-
mental Appropriations Act of 1985. The cost sharing agreement for
which the legislation calls was entered into on June 30, 1986 with
the Department of the Interior.

Pursuant to that cost sharing agreement, Federal budgetary out-
lays for the Animas-La Plata project have been reduced 39 percent
relative to what would have been required had the project been
built entirely at Federal expense and authorized by Congress.

With respect to the $60.5 million tribal development funds, the
agreement calls for $11 million to be provided by the State, $6 mil-
lion of this will be provided via construction by the State of a pipe-
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line which would deliver the Ute Mountain Ute Tribe's domestie

water supply from the Dolores Project to the reservation.

The remaining $5 million will be paid in cash. With respect to
these financial obligations, I want to emphasize that Colorado has
already met nearly all of its obligations. About 85 percent of the
State’s $48 million contribution to the Animas-La Plata project has
already been appropriated, plus the pipeline from the Dolores Ute
Mountain Reservation is already being engineered, and we expect
to go to construction by the end of this calendar year.

Finally, that $5 million contribution to the Tribal Development
Fund has already been appropriated, and I trust that this is a—is
demonstrative to the commitment which the State of Colorado has
made to the settlement through to the end.

We are moving forward with everything that is required of us fi-
nancially, and we look forward to Congress doing the same with re-
spect to the necessary implementing legislation. I would like to ad-
dress briefly section 6(g) of the bill. It implements a provision of
the June 30, 1986 Animas-La Plata project cost sharing agreement,
which was insisted upon by the Department of the Interior.

Under current procedures, repayment of certain costs of the
project would not be made with hydropower revenues until the
final few years of the maximum 50-year payment period. Section
6(g) would change this practice by specifying repayment be made
over 30 years in equal annual installments.

What I would like to draw your attention to is the fact that the
requirement of section 6(g) can be met without having to increase
the rate charged to those who purchase Colorado River storage
project power.

The Western Area Power administration has confirmed this fact
in a February 27, 1987 letter to us. A copy of that is appended to
my written statement. I am aware of the concerns of the public
power customers, including many CRSP customers who have locat-
ed in Colorado, about this provision; however, I believe this provi-
sion is a fair and reasonable one, limited as it is to this settlement
project and the specific circumstances at hand.

It is required by an agreement which we have made. We stand
by it and we urge you to do the same. In closing, I would like to
emphasize that the Animas-La Plata project, participating project
of the Colorado River Storage project, is a linchpin of the settle-
ment.

Without it, indeed, there is no settlement. It, along with the Do-
lores project, are the only means by which the tribes can receive
substantial amounts of water without disrupting the established
non-Indian economies in southwestern Colorado.

It is, in short, the essential ingredient of a workable settlement
and a project which benefits Indians and non-Indians alike. When
coupled with the non-Federal financial contributions to the project,
we believe we have created an unparalleled opportunity for the
United States to discharge its trustee responsibilities.
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Mr. Chairman, I thank you again for the opportunity to appear
before the committee. Your prompt and favorable consideration of
H.R. 2642 will be greatly appreciated and it will go a long way to
righting the wrongs of the past which have been visited upon our
native American brother.

[Prepared statement of Mr. Romer, with attachments, follow:]
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STATEMENT OF THE HONORABLE ROY ROMER
GOVERNOR OF THE STATE OF COLORADO

Before the

COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES

Concerning

H.R. 2642
THE COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT OF 1987

Washington, D.C.
September 16, 1987

Introduction

The Colorado Ute Indian Water Rights Final Settlement
Agreement ("Agreement") of December 10, 1986, was entered into
by the Southern Ute Indian Tribe, Ute Mountain Ute Indian
Tribe, United States, State of Colorado, and ten other entities
representing water users in southwestern Colorado. It is the
culmination of two years of intensive negotiations by the

signatories thereto.

The reserved water rights ciaims of the two Tribes would
have disrupted the established economy of the non-Indian water
users in southwestern Colorado had they been litigated.
Instead, we have achieved through compromise and accommodation
a lasting and equitable settlement of the Tribes' claims which

does not harm non-Indian interests.

4687E
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I cannot emphasize to you enough the extraordinary working
relationships between Indian and non-Indian neighbors in
southwestern Colorado. There is a strong community of interest
among all of our citizens which is exemplified by the results
of these negotiations. By any standard, an historic agreement

has been achieved.

As you consider this settlement and the required
implementing legislation, I would emphasize the unique nature
of each Indian reserved water rights situation. It is
important to recognize that the factual, economic, and soéial
circumstances surrounding a settlement will vary from Tribe to
Tribe and state to state. If Congress is to encourage
negotiated settlements rather than years of expensive and
divisive litigation, then it should endorse the principle that
negotiated settlements will be treated on a case-by-case basis
and will not be viewed as setting precedents for other

negotiations.

The Western Governors Association has recognized this to be
the case. A policy statement adopted at our meeting this

summer, copy attached, notes that we governors:

... recognize the legitimate concerns that
people distant from negotiations may feel regarding
the implications of provisions in that settlement
for other situations. However, each negotiated
Indian water rights settlement will be unique,
carefully tailored to the parties who are directly
affected, and may be totally inappropriate to any
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and all other situations. Because of overarching

historic, moral, and economic imperatives, we urge

all concerned parties, especially those in Congress,

to treat settlements as case-by-case, exceptional

arrangements which could be perceived as possible

models for related situations but which are not

binding legal precedents. In addition, where

significant disputes exist as to application of

existing laws or programs within the context of

particular settlements, Congress might consider a

clause which expressly reserves the right to dispute

these issues as an alternative to withholding

consideration or approval. Without such general,

flexible approaches, no state will be able to have

the disputes within its borders fully resolved.

I urge Congress to adopt this same point of view in acting
on H.R. 2642 and any other settlement legislation which may
come before you. If a case-by-case approach is not taken, all
settlements will become hopelessly bogged down in unnecessary
fears and the attendant political opposition. Individual
treatment of individual settlements is the only chance we have

to avoid litigation.

Final Settlement Agreement

The United States filed applications for reserved water
rights for the Tribes in 1976 in Colorado District Court for
Water Division No. 7. The Colorado court has jurisdiction to

adjudicate these claims pursuant to the McCarren Amendment.

It is this litigation which the Agreement will bring to a
negotiated settlement. In essence. what the parties have done

is agree on the decree which they will ask the Colorado court
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to enter, which decree will quantify the Tribes' reserved water
rights and define the terms and conditions of their use and

administration.

The Agreement is a lengthy and meticulous document. A
summary of it is appended to this statement. The full

Agreement has been submitted separately for the record.

The Agreement provides a comprehensive settlement of the
Tribes' claims for water which will enable the economic
development of their reservations. It has six major components:

(1) The Tribes will receive specified amounts of water

from the Animas-La Plata and Dolores Projects and
additional rights to certain quantities of water from

various streams which pass through their reservations.

(2) The manner in which these water rights will be used

and administered is prescribed.

(3) In exchange for these water rights, the Tribes will
waive all of their reserved rights claims and any
claims which they may have against the United States
for breach of trust in the United States' capacity as

the Tribes' trustee.

(4) $60.5 million will be placed in development funds for

the Tribes to enable them to develop their water
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resources and to otherwise make their reservations

economically self-sufficient.

(5) Non-federal parties will contribute money to the

financing of the settlement in two regards:

(a) PFor the financing of the Animas-La Plata Project,

and
(b) For the tribal development funds.

(6) Repayment of certain of the costs of the Dolores and
Animas-La Plata Projects which are allocable to the
Tribes will be deferred, and the Tribés' share of
operation and maintenance costs will be borne by the

United States, until the Tribes put their water to use.

Purpose of H.R. 2642

Federal legislation is required to implement selected
provisions of the Agreement. That is why H.R. 2642 has been
introduced. An identical bill, S. 1415, has also been
introduced in the Senate. Attorney General Woodard will

provide you details about what the bill does.

Let me simply emphasize that this bill, unlike other Indian

water rights legislation previously enacted by Congress, does

-5
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not quantify the water rights of the Tribes. H.R. 2642 is not
a legislative settlement of the Tribes' claims. Rather, H.R.
2642 is a much more limited vehicle which only implements
selected provisions of the Agreement. It is the Colorado
court, not Congress, which will establish the Tribes' water

rights.

Financial Aspects of the Settlement

Non-federal financial contributions to the settlement take
two forms: (1) up-front financing for the Animas-La Plata
Project, which project will provide a sizeable portion of the
Tribes' water, and (2) payments by the State of Colorado to
tribal development funds. A tabular summary of the non-federal

financing is attached hereto.

With respect to the Animas-La Plata Project, non-federal
financing is being provided pursuant to tﬁe requirements of the
Supplemental Appropriations Act of 1985 (Chapter IV, P.L.
99-98, "Department of the Interior, Bureau of Reclamation,
Construction Program." 99 Stat. 293). The cost sharing
agreement for which that legislation calls was entered into on

June 30, 1986, with the Department of the Interior (copy

attached).

Federal budgetary outlays for the Animas-La Plata Project

have been reduced by 39 percent relative to what would have
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een required had the project been built entirely at federal
expense as authorized by Congress. These reductions are
accomplished through cash contributions by non-federal parties
in the amount of $68 million towards the construction of the
first phase of the project's facilities and through non-federal
parties assuming responsibility for the $133 million
construction cost of all of the second phase of the project's

facilities.

With respect to payments to the Tribes, the Agreement
calls for $11 million to be provided by the State of Colorado
towards the $60.5 million tribal development funds. $6 million
of this will be provided via construction by the state of a
pipeline which will deliver the Ute Mountain Ute Tribe's
domestic water supply from the Dolores Project to its
reservation. The remaining $5 million will be paid in cash to

the tribal development funds.

Colorado has already met nearly all of its obligations.
The State's contribution to the Animas-La Plata Project has
already been appropriated to the Colorado Water Resources and
Power Development Authority. The Authority is in the process
of negotiating an escrow agreement with the Bureau of
Reclamation for the transfer of those funds. With respect to
the pipeline from the Dolores Project to the Ute Mountain Ute
Reservation, the Colorado Water Conservation Board has already

let contracts for the design and engineering of that project.

-7-
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We expect to go to construction by the end of this calendar
year. Finally., the $5 million cash contribution to the tribal
development funds has already been appropriated by the Colorado

General Assembly and will be available on July 1, 1988.

CRSP Power Revenues

Section 6(g) of the bill implements a provision of the June
30, 1986, Animas-La Plata Project cost sharing agreement which
was insisted upon by the Department of the Interior. This has

proved to be a controversial provision.

The construction costs of the Animas-La Plata Project
allocable to irrigation which are beyond the ability of the
farmers to repay are repaid to the federal government from the
revenues g?nerated by the sale of hydroelectric power produced
at the Colorado River Storage Project (CRSP) storage units.
The CRSP Act provides that such costs be repaid within 50
years, but it does not require any particular repayment

schedule.

Under current procedures, repayment of such costs would not
be made until the final few years of the maximum 50 year
repayment period. Section 6(g) of the bill would change this
practice for this one project by specifying that repayment be

made over 30 years in equal annual installments. This has been
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characterized as "straight line amortization." in contrast to
the current practice of "balloon payments* at the end of the

authorized SO year repayment period.

The requirement of section 6(g) can be met without having
to increase the rate charged to those who purchase CRSP power.
The Western Area Power Administration has confirmed this fact

in a February 27, 1987, letter to us (copy attached).

I am aware of the concerns of public power customers,
including many CRSP power customers who are located in
Colorado, about this provision. However, I believe tn;t this
provision is a fair and reasonable one limited as it is to this
settlement, this project, and the specific circumstances at
hand. It is required by an agreement which we have made. We

stand by it.

Animas-La Plata Project

The Animas-La Plata Project, a participating project of the
Colorado River Storage Project, is a linchpin of the
settlement. It, along with the Doldres Project, are the only
means by which the Tribes can receive substantial amounts of
water without disrupting the established non-Indian economies
in southwestern Colorado. Furthermore, construction of the
project will partially fulfill the agreement reached in the

1968 Colorado River Basin Project Act between the Upper and
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Lower Basins. Section 501 (b) of that Act calls for the
project to be constructed "...concurrently with the
construction of the Central Arizona Project., to the end that
such... [project] shall be completed not later than the first
delivery of water from said Central Arizona Project....*
Deliveries to the Central Arizona Project have, of course,

already commenced.

The project is important to the economic well-being of
Indians and non-Indians alike. It is a project which will
strike an appropriate balance between economic development on
the one hand and preservation of our fish and wildlife
resources on the other hand given the proper mitigation of the

project's impacts.

It is, in short, the essential ingredient of a workable
settlement, one which benefits Indians and non-Indians alike.
When coupled with the non-federal financial contributions to
the project, we believe that we have created an unparalleled
opportunity for the United States to discharge its trustee

responsibilities.

/91
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Western Governors' Association July 7, 1987
Resolution 1987 Snowbird, Utah

SPONSOR: Governor Sullivan
SUBJECT: Indian Water Rights

A.

1.

BACKGROUND

Water is essential to the economy and lifestyle of the West,
on and off Indian reservations. For over eighty years, the
federal government has allowed an untenable conflict to

- develop over reserved Indian water rights by encouraging

non-Indian water development and by neglecting Indian water
development. Indians, whose rights are generally senior to
those of most non-Indians, have been deprived of gains in
economic well-being which could come from being able to put
the water to which they have rights to beneficial use. Non-
Indians, who have made investments in good faith to put the
water to which they have rights to beneficial use, now may
face the loss of their investment and livelihood to senior
Indian rights.

Over 50 disputes are currently in 1litigation. As has
happened in many instances, litigation may cost millions. of
dollars, take decades to resolve, cause enormous disruption
in the interim, and/or result in loss of rights or the
awarding of paper rights which are useless without
investment in the structures needed to store and deliver the
water. The possibility of 1litigation clouds non-Indian
rights, prevents development based on the rights in
question, and causes hostile discussion between Indian and
non-Indian neighbors.

Negotiated settlement of the water rights disputes provides
a flexible process for resolving disputes. It can allow
each of the parties involved to meet some or all of their
major concerns. It allows for unique and creative
arrangements to meet as many of the parties' concerns as
possible. It secures commitment from all the parties to
take action and provide the funding to implement the agreed-
upon plan, according to an agreed-upon time schedule.

In general, the agreement will maximize economic benefits by
allowing reservations to progress towards becoming viable,
self-sustaining communities; by protecting the investments
of the non-Indians in their water use; and by maintaining
state and federal revenues resulting from the productive use
of the water. 1In addition it allows the federal government
to fulfill its trustee obligations to the tribes and avoid
payment of damages for breach of trust responsibility or of
claims for compensation for lost rights from non-Indians.
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The western governors have participated with representatives
of business ( the Western Regional Council) and Indians (the
National cCongress of American Indians, Native American
Rights Fund, and Council of Energy Resource Tribes) in the
Ad Hoc Group on Reserved Indian Water Rights. The group was
established in 1982 to promote negotiated settlement of
Indian water rights disputes. The group has pinpointed
several general problems which threaten any and all attempts
to resolve these disputes:

o A sustained level of commitment by the Department
of the Interior as well as other parties to the
negotiations process. A high level commitment and
consistent framework for negotiating is needed so
that growing trust, progress .on specifics, and
confidence in the outcome can be maintained in the
face of changing administrations, individuals
within the Department, or representatives during
negotiations.

o A reliable commitment of funding to implement
settlements, once reached. Most settlements will
require funds to construct the facilities to
deliver water to the reservations or other parties
to the agreement. Because of the federal
responsibility in these disputes, the federal
government will generally be a significant,
although not sole, source of necessary financing.
Parties to the disputes recognize that budgetary
limits may constrain immediate implementation.
However, a reliable source of funding needs to be
established so that once agreements are made
within those constraints, schedules and
commitments are kept.

o Approval of the settlements by Congress. Most
settlements require ratification and/or
appropriation of funds by Congress. Because of
their complexity, settlements often require unique
provisions which may be exceptions to normal
practice. If these exceptions are interpreted as
a permanent or expressly authorized change in
practice or as a precedent for other situations,
and therefore approval of the settlements is
withheld, it is unlikely any settlement will be
able to be both reached and enacted.

RNORS ' POLIC! A’

Assuring the certainty of water rights through settlement of
Indian water rights disputes is important to facilitate
economic growth both on and off reservations. Fulfillment
of Indian treaties and satisfaction of Indian water rights
is a wuniquely federal responsibility assumed under the
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United States Constitution and through a course of dealings
manifested in treaties, federal statutes, and executive
orders. It is inequitable either to ignore such
responsibilities or, by neglect, to cast the burden of
fulfilling them upon the western states.

In general, negotiated settlements are preferable to
litigation. The U.S. Department of the Interior, which
serves as trustee for the tribes, should firmly commit to a
process of negotiations, including enunciating such a
policy:; establishing gquidelines for federal participation;
providing technical and financial assistance to the tribes:;
maintaining trained negotiating teams with authority to
speak for and commit the Administration; identifying sources
of financing; providing high level Department commitment to
work out joint agreement to proposals with the Department of
Justice and Office of Management and Budget; and assisting
with support for the settlements before the Congress.

To the extent that expenditures are necessary to implement
negotiated settlements, the federal government should assume
a large part of the financial burden. A reliable source of
funds is needed for resolution of Indian.reserved water
rights claims consistent with the established water uses of
non-Indians.

The Department of the Interior, Office of Management and
Budget, and members of Congress should work with states,
tribes, and other parties to the settlements to facilitate
the provisions of funds to implement settlements.

We recognize the legitimate concerns that people distant
from negotiations may feel regarding the implications of
provisions in that settlement for other situations.
However, each negotiated Indian water rights settlement will
be unique, carefully tailored to the parties who are
directly affected, and may be totally inappropriate to any
and all other situations. Because of overarching historic,
moral, and economic imperatives, we urge all concerned
parties, especially those in the Congress, to treat
settlements as case-by-case, exceptional arrangements which
could be perceived as possible models for related situations
but which are not binding legal precedents. In addition,
where significant disputes exist as to application of
existing laws or programs within the context of particular
settlements, Congress might consider a clause which
expressly reserves the right to dispute these issues as an
alternative to withholding consideration or approval.
Without such general, flexible approaches, no state will be
able to have the disputes within its borders fully resolved.

In sum, we see the following as essential elements of a
policy favoring negotiated Indian water rights settlements:
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o The settlements should be voluntary and consensual.

o The federal government should be willing to make a fair
and just contribution.

o The settlements should be compatible with conditions in
the state and locality.

o Because each situation is wunique, the settlements
should not follow any set formula. They should be
creative and tailored to meet the facts and
circumstances of each situation.

o Experience derived from successful settlements may
assist in negotiating others but no settlement
package should be seen for another.

GOVERNORS' MANAGEMENT DIRECTIVE

We reaffirm the participation of the Western Governors'
Association in the activities of the Ad Hoc Group on
Reserved Indian Water Rights.

We direct the WGA staff under the guidance of WGA's lead-
governor for Indian water rights to continue to work towards
facilitating negotiated settlements.

We request that this resolution be sent to members of the
Administration, especially within the Department of the
Interior, members of appropriate congressional committees,
and members of the western congressional delegation.
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Summary of the
Colorado Ute Indian Water Rights

Final Settlement Agreement of December 10, 1986

The Agreement consists of seven articles: general purposes, def-
initions, quantification and determination, administration, leas-
ing and off-reservation use, finality of settlement, and general
provisions.

Article I - General Purposes

This article provides a brief introduction to the document
and sets out its general purposes which are: (1) the settlement
of existing disputes or future controversies concerning the
Tribes' right to beneficially use water in southwest Colorado;
(2) the settlement of the litigation filed by the United States
on behalf of the Tribes in the Colorado District Court for Water
Division No. 7; (3) the enhancement of the Tribes' opportunities
to derive an economic benefit from the use of their reserved
water rights; (4) the enhancement of the Tribes' ability to meet
their repayment obligations under the Agreement; and (5) the
authorization for the Tribes to sell, exchange, lease or other-
wise temporarily dispose of their water.

Article II - Definitions

This article includes the Agreement's glossary of terms.

Articie III - Quantification and Determination

Under the terms of the Agreement, the Ute Mountain Ute
Indian Tribe will receive the right to beneficially use 25,100
acre-feet of water from the Dolores Project, 33, 000 acre-feet of
water from the Animas-La Plata Project, and 27,400 acre-feet of

30-504 - 90 - 3
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wvater from.the three streams flowing through the reservation.
The Southern Ute Indian Tribe will receive the rxght to benefi-
cially use 29,900 acre-feet of water from the Animas-La Plata
Project and over 10,000 acre-feet of water from various other
water sources serving the reservation. Both Tribes will receive
underground water for individual domestic and livestock uses and
will have their current water uses protected.

The water rights secured to the Tribe by the Agreement are
called "project reserved waters" or "non-project reserved
waters," with the exception of water from the Pine River and a
state water right decreed to the Southern Ute Tribe from the
existing Florida Water Conservancy Project (these rights are
taken as nonreserved water rights or are taken pursuant to ear-
lier decrees). All project and nonproject reserved water rights
are sub]ect to the provisions of the Agreement concernxng admin-
istration (article IV), leasing and off-reservation use (article
V), finality (article VI), and general provisions (article VII).

The Agreement identifies specific places of use, times of
use, types of use and, to varying degrees, consumptive uses.
Stream quantxf:catzons were done in a manner which gave the
Tribes surplus waters, or waters not yet decreed to or used by
existing state appropriators. Dispute concerning the use of
these waters will be presented to the Colorado District Court for
Water Division No. 7.

The construction of the Animas-La Plata Project and the
completion of the irrigation facilities of the Dolores Project
are keystones to the water rights settlement because without this
additional storage and supply, there is insufficient water to
meet the future needs of the Tribes and the current demands of
the non-Indian communities. Non-Indian user populations in
southwest Colorado and northwest New Mexico receiving benefits
from the Animas-La Plata Project have committed to help finance
the project. On June 30, 1986, their cost-share commitments were
found by the Secretary of the Interior to meet the cost-share
requirements set out by Congress in Section IV of Public Law
99-88.

Article IV - Administration

The article governs all project and nonproject reserved
water rights used within the boundaries of the reservation.
OEf-reservatipn use of the waters is governed by Article V of the

-2-
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Agreement. The Agreement provides for joint State-PTribal admin-
istration of the water rights confirmed to the Tribes. It sub-
jects the on-reservation use of Tribal waters to the requirements
of change in water rights proceedings, beneficial use and resolu-
tion of disputes in Colorado District Court for Water Division
No. 7.

Article V - Leasing and Off-Reservation Use

Subsection A concerns not only leasing but also the sale,
exchange or temporary disposal of Tribal waters. The
subsection's sole purpose is to overcome the restrictions of the
Indian Non-Intercourse Act by allowing the Tribes to temporarily
transfer title of their water to third parties. Subsection B
addresses the off-reservation use of Tribal waters. It discusses
two types of off-reservation use: (1) off-reservation and
in-state use; and (2) off-reservation and out-of-state use. For
the off-reservation and in-state use of reserved water, the
Tribes agree to comply with all of the state laws, federal laws
and interstate compacts that other non-Indian water users must
comply with. For off-reservation and out-of-state use, the par-
ties agree that the Tribes can use their water to the extent per-
mitted by state law, federal law, interstate compacts, and inter-
national treaties, as these treaties pertain to the appropria-
tion, use, development, storage, regulation, allocation, conser-
vation, exportation or quality of the water of the Colorado River
and its tributaries.

Article VI - Finality of Settlement

This article describes the process of finalizing the Agree-
ment. In 1987 the parties will present a proposed stipulation
reflecting the terms of the Agreement to the Colorado District
Court for Water District No. 7. The water court will then give
notice and hold the appropriate hearings to rule on objections to
the stipulation. The parties will request that the court not
enter a final consent decree until the Tribes, the State and the
United States jointly certify that the federal and state legis-
lative enactments necessary to implement the Agreement have been
obtained.

Even after the Agreement is made final and entered as a

-3-
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judgment of the court, the parties have agreed that the Tribe's
water right and breach of trust claims on the Mancos, Animas, and
La Plata Rivers can be revived if the Dolores project (for the
Mancos River) or the Animas-La Plata Project (for the Animas and
La Plata Rivers) is not completed.

Pursuant to the agreement, necessary enactments by Congress
include: Waiver of the Non-Intercourse Act; project construction
costs deferrals; project operation, maintenance and repair cost
deferrals; waiver of federal reclamation law; authorization and
appropriation of $49.5 million for the Tribal Development Funds;
waiver of the Tribal water right claims (provided that the waiver
of the claims relative to the Animas and La Plata Rivers are not
final until the Animas-La Plata Project is constructed and the
waiver of the claims relative to the Mancos River are not effec-
tive until the combined Highland-Towaoc Canal is constructed);
and a directive to the Secretary of the Interior to comply with
the administrative article.

Necessary Colorado legislative enactments include: Author-
ization and appropriation of $5 million to the Tribal Development
Fund; authorization of the amount necessary to complete the
Towaoc pipeline and domestic water distribution system; and
authorization and appropriation of $5.6 million for the construc-
tion of project facilities. The Colorado General Assembly has
already authorized the money necessary for the construction of
the Towaoc pipeline and domestic water distribution system.

Article VI - General Provisions

The last article of this document includes miscellaneous
agreements. The State agrees that the Tribes can seek additional
water rights in accordance with state law; the parties reserve
the right to litigate any questions not resolved by this Agree-
ment; the parties agree that the law of abandonment will not be
applied to Tribal water rights; the parties expressly reserve all
rights not granted or recognized in the Agreement; the Tribes
agree that if a reserved water right is recognized in this docu-
ment for use on a parcel of land already irrigated under a state
decree, the state decreed water right will be relinquished; the
parties agree that offers or compromises made in the course of
negotiation of the document can not be construed as admissions
against interests or be used in any legal proceeding other one
for approval and interpretation of the Agreement; the Secretary
of the Interior agrees not to request reassignment of the Dolores

-3~
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Water Conservancy District's water rights pursuant to their con-
tract with the district; the Bureau of Reclamation agrees to give
preference to the Tribes to design or construct the Dolores or
Animas-La Plata Projects in accordance with the law; and the
United States and the state disclaim any interpretation in the
Agreement which can be read to commit or obligate them to expand
funds which have not been appropriated or budgeted.

AG File No. CNR8701012/KJ
-5-
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COLORADO UTE INDIAN WATER RIGHTS FINAL SETTLEMENT AGREEMENT
AND ANIMAS-LA PLATA PROJECT COST SHARING BINDING AGREEMENT

TOTAL COST OF SETTLEMENT

A.

c.

Animas-La Plata Proj. (excl. of IDC)

Interim A-LP Project facilities (i.e..
N. Mex. irrigation facilities)

Tribal development funds

TOTAL COST

NON-FEDERAL FINANCING OF SETTLEMENT

A.

B.

C.

Cash for A-LP Project--Phase 1
1. Escrow account (CWR&PDA)

2. Local cash contributions
3. Revenue bond in 11lth year

4. San Juan Co. ad valorem taxes

5. Colo. cash contribution

SUB-TOTAL

Phase 2 of A-LP Project
1. S. Ute Reservoir

2. 11,980 acres of UMU & 10,765 acres
of Colo. full service irrigation

3. 1,900 acres of N. Mex. full
service irrigation
SUB-TOTAL

Tribal development funds

1. Colorado cash contributions

2. Towaoc pipeline distribution system
SUB-TOTAL

TOTAL REDUCTION IN FEDERAL OUTLAYS

FEDERAL FINANCING OF SETTLEMENT

A.

Animas-La Plata Project
Tribal Development Funds

TOTAL FEDERAL OUTLAYS

$ in millions

(Oct. 1985, prices
$509.3

3.0

60.5
$572.8

$ 42.4

.125

$311.1
49.5

$360.6

4757E



Total Cost of Settlement

A. Animas-La Plata Project--The estimated cost.
exclusive of interest during construction (IDC)., of
the project as planned by the Bureau of Reclamation
is $509.3 million ($529.8M total cost minus $20.5
interest during construction = $509.3M) in October,.
1985, price levels.

B. New Mexico Interim Irrigation Facilities--$3 million
covers the cost of interim water delivery facilities
made necessary by the staging of Southern Ute Dam.

C. Tribal Development Funds--A $20 million fund for the
Southern Ute Tribe and a $40.5 million fund for the
Ute Mountain Ute Tribe.

Non-federal Financing of Settlement

A. Cash for Animas-La Plata Project--Phase 1

1. $42.4 million represents the purchasing value of
the $30 million to be placed in escrow by the
Colorado Water Resources and Power Development
Authority. The $42.4 million is calculated
assuming an annual inflation rate of 4.5% with
earnings of compound interest at 8% per annum
until the principal and accrued interest in the
escrow account are exhausted, which is expected
to be in about the seventh or eighth year of the
12-year construction period. Money from the
escrow account will be used at the rate of 20%
of each year's required construction
expenditures for Phase 1 facilities.

2. Local cash contributions of $0.125 million will
be as follows: Animas-La Plata Water
Conservancy District, $5,000 per year during the
construction period for a total of $75,000; and
Montezuma County, $50,000 in a lump sum at the
start of construction.

3. Revenue bonding by the Animas-La Plata Water
Conservancy District (or the City of Durango or
the Colorado Water Resources and Power
Development Authority) will provide $7.3 million
to be paid in a lump sum prior to the year in
which the non-Indian M&I water allocated to
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Colorado is available from the project (projected
to be the 11th year of construction).

San Juan County, New Mexico, through an ad valorem
tax levy of 3 mills per year, will contribute
$12.8 million during the construction of Phase 1
facilities.

$5.6 million of cash will be made available by
Colorado, contingent upon appropriations by the
Colorado General Assembly, for the construction of
Ridges Basin Dam and shall be credited against the
allocable costs of the non-Indian M&I water
allocated to Colorado.

Phase 2 of Animas-La Plata Project

1.

Through staging of the construction of Southern
Ute Reservoir, to be financed and constructed by
non-Federal entities, the cost of the project to
the Federal government is reduced by $53.5
million: $48 million for the dam and inlet canal
and $5.5 million for specific recreation and
wildlife mitigation features at the reservoir.

By staging the construction of irrigation
facilities for 10,765 acres of full service
non-Indian lands under the Dry Side Canal in
Colorado and for 11,980 acres of Ute Mountain Ute
full service lands, to be financed and constructed
by non-federal entities, there will be a reduction
of $67.6 million in the outlay of Federal funds.

By staging the construction of irrigation
facilities for 1,900 acres of full service
non-Indian lands in New Mexico, including the
irrigation canal, to be financed and constructed
by non-federal entities, there will be a reduction
of $11.9 million in the outlay of federal funds.

Towaoc Pipeline/Distribution System

1.

$5.0 million will be made available by Colorado to
the Tribal Development Funds, to be deposited
within 30 days following the deposit of the first
installment of federal monies in the funds. The
$5.0 million has been appropriated and will become
available July 1, 1988.

The Towaoc pipeline and domestic water
distribution system for the Ute Mountain Ute Tribe
will be constructed at the expense of the State of
Colorado as a credit toward the tribe's
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development fund. The $6 million has been
appropriated by the Colorado General Assembly and
design of the project is already underway.

Federal Financing of Settlement

Animas-La Plata Project (October, 1985, price levels
allocated by project purposes)

M&I*
Colorado non-Indian $ 2.978M
Colorado Indian 38.799
Navajo Tribe 3.153
NM non-Indian 0
$ 44.930M
Irrigation*» $235.308M

Non-reimbursable functions*** $ 30.860M

TOTAL $311.098M

* Repayable by M&I water users
** Sources of repayment (Oct., 1985, price levels):

Pre-payments $ .634M
Ad valorem taxes 27.817
Irrigators 21.174
CRSP power revenues 185.683
TOTAL $235.308M

*»*Recreation, fish and wildlife, and cultural resources
Tribal Development Funds

Of the $60.5M for the two tribal development funds,
$49.5M is to be provided by the federal government,
contingent upon appropriations by Congress. The final
settlement agreement calls for this sum to be paid in
three annual installments of $19.5M, $15M, and $15M.

CWCB
9/14/87

~4-
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AGREEMENT IN PRINCIPLE
CONCERNING THE
COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT
AND
BINDING AGREEMENT FOR
ANIMAS-LA PLATA PROJECT COST SHARING
INTRODUCTION

The United States, the State of Colorado, the Ute Mountain Ute Indian Tribe, the
Southern Ute Indian Tribe, and certain non-Indian water users have reached an
agreement in principle: (i) concerning the quantification, determination, and
settlement of the reserved water rights claims of the Tribes; and (ii) providing .
for the uniform and cooperative administration of those rights.. The final water
rights settlement agreement will include the provision of water to the Tribes
from the Dolores Project and Animas-ta Plata Project and the determination of
water rights of the Tribes to various streams in southwest Colorado. On. _
‘March 14, 1986, an Agreement in Principle was entered into among the numerous
non-Federal entities setting forth a comprehensive settlement and quantification
of these reserved water rights claims. A final settlement agreement clarifying
the March 14, 1986, Agreement in Principle (including a confirmation that the
water rights to be secured to the Tribes by the settlement are in recognition
and fulfillment of the reserved water rights claims of the Tribes) and imple-
menting the provisions of this agreement in principle shall be executed by the
non-Federal entities and the United States on or before July 31, 1986.

The United States, the State of Colorado, certain political subdivisions of the
States of Colorado and New Mexico, the Ute Mountain Ute Indian Tribe and the
Southern Ute Indian Tribe have also reached and they hereby set forth a binding
agreement for the cost-sharing and financing of the Animas-La Plata Project in
satisfaction of the requirement of Congress in Chapter IV of Public Law 99-88
"Department of the Interior, Bureau of Reclamation, Construction Program"

(99 Stat. 293, at pp. 319-320). The non-Federal entities state that they are
capable of and willing to participate in project cost-sharing and financing in
accordance with the terms of this agreement. The Secretary of the Interior hereby
determines that the non-Federal entities' financing plan demonstrates a reason--
able likelihood of the non-Federal interests' ability to satisfy the terms and
conditions of this agreement as set forth herein.

This Animas-La Plata Project cost-sharing agreement is an integral part
of, and is contingent upon, a final settlement of the litigation filed in
Colorado District Court for Water Division No. 7 for the quantification of
the reserved water right claims of the Southern Ute and Ute Mountain Ute
Indian Tribes in the State of Colorado.

WATER RIGHTS SETTLEMENT

The final water rights settlement agreement will provide for, among other
things, the following:
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1. A consent decree to be prepared by the Colorado parties, the United States
and the Tribes providing for a comprehensive quantification and determination of
the reserved water right claims of the Tribes and providing for the uniform and
cooperative administration of the decreed waters. This consent decree shall be
submitted for approval by the District Court for Water Division No. 7, State of
Colorado, and duly approved by the court on terms agreeable to the parties.
Entry of a final decree shall be contingent upon enactment of legislation which:

a. Authorizes the Tribes, pursuant to the requirements of 25 U.S.C. 177, to
lease or temporarily dispose of water to the extent otherwise permitted by
applicable Federal and State law, interstate water compacts, and treaties.

b. Provides for deferral, without interest, of the repayment costs allocable
to municipal and industrial water supplies, including operation and maintenance
costs, allocated to the Tribes from the Dolores and Animas-La Plata Projects.

As an increment of water is leased or otherwise used, repayment of that incre-
ment's prorata share of the allocable costs shall commence.

c. Assures that the Tribes are not restricted by application of federal
Reclamation laws from using and/or leasing waters ‘allocated to the Tribes from
the Dolores and Animas-La Plata Projects.

d. Authorizes appropr!atlon of the faderal share of the $60.5 million Tribal
Development Fund provided for in the settlement.

e. Provides that performance by the United States of the actions required by
the aforementioned legislative provisions will be conditioned on the Tribes exe-
cuting a waiver and release of all claims concerning water rights whether in rem
or against any party to the settlement other than those which may arise under
the terms of the settlement.

The parties contemplate that other enactments, as needed but not enumerated
herein, will be drafted by the parties and proposed to the Congress.

2. The creation of Tribal Development Funds for the Tribes, with $20.0 million
for the Southern Ute Tribe and $40.5 million for the Ute Mountain Ute Tribe,
said funds to be created as follows:

a. $5.0 million to be deposited by the State of Colorado, contingent upon
appropriation by the Colorado General Assembly, to the Tribal Development Funds
no later than 30 days following the deposit of the first installment of Federal
monies to said Development Funds.

b. Such amount as needed, estimated at $6.0 million, to be expended by the
State of Colorado for construction of the Towaoc pipeline and domestic water
distribution system for the Ute Mountain Ute Tribe as a credit to the Ute
Mountain Ute Development Fund. Said construction will be initiated within one
year of the execution of the final settlement agreement, and shall be completed
within one year of the initiation of construction.
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c. $49.5 milTion to be provided by the Secretary to the Tribal Development
Funds in three annual installments beginning in the first year for which the
Congress of the United States appropriates such monies, as follows: $19.5
million in year 1; $15 million in year 2; and $15 million in year 3. The
Secretary will annua]]y deposit such monies to the Development Funds within 30
days following the availability of such annual appropriation by the Congress to

the Secretary.

In consideration for the Ute Mountain Ute Tribe's agreement to accept delayed
payment of the Federal contribution to its Tribal Development Fund, the
Secretary of the Interior, the State of Colorado, and the Ute Mountain Ute Tribe
shall use their best efforts to acquire for the Ute Mountain Ute Tribe, for
recreation purposes, not less than 100 acres of land with access to McPhee
Reservoir of the Dolores Project from lands which had been recently transferred
from the Department of the Interior to the Department of Agriculture.

3. Appropriate finality provis1ons to protect Federal Tribal, and State

interests in the settlement.

ANIMAS-LA PLATA COST SHARING AGREEMENT

Cost sharing and financing of the Animas-La Plata Project shall be as follows:

1. The facilities of the project, or mutually acceptable alternatives,‘shall be
constructed in two phases as identified below:

Phase One Facilities

Ridges Basin Dam and Reservoir

Durango Pumping Plant

Ridges Basin Inlet Conduit

Ridges Basin Pumping Plant and
Transmission Facilities

“Long Hollow Tunnel

Durango Municipal and Industrial
Pipeline

Shenandoah Plpeline

Recreation, Fish and Wildlife
and CUltural Resources Phase One

Dry Side Canal Phase One

Operation and Maintenance Facilities
Phase One

Southern Ute Inlet (partial)

Southern Ute Diversion Dam

Red Mesa Pumping Plant, Laterals
and Transmission Facilities

Alkali Gulch Laterals Phase One

La Plata. New Mexico Laterals Phase One

Dry Side Laterals Phase One

Drains Phase One

New Mexico Interim Facilities

Phase Two Facilities

Southern Ute Dam and Reservoir
Southern Ute Inlet (partial)
New Mexico Irrigation Canal
Ute Mountain Ute Pumping Plant,
Laterals, and Transmission
Facilities
Drains Phase Two
Recreation, Fish and Wildlife
and Cultural Resources Phase Two
Dry Side Canal Phase Two
Alkali Gulch Laterals Phase Two
Alkali Gulch Pumping Plant and
and Transmission Facilities
Dry Side Laterals Phase Two
La Plata New Mexico Laterals Phase
Two
Operation and Maintenance Facilities
Phase Two
Southern Ute Pumping Plant, Laterals,
and Transmission Facilities
Third Terrace Pumping Plant and
Transmisssion Facilities
La Plata Diversion Dam
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Contingent upon appropriations by the Congress, Phase One facilities shall be
constructed by the Bureau of Reclamation within a period of not less than 12
years from the date of this agreement. Phase Two facilities will be constructed
by one or more of the non-federal entities signatory to this agreement on such
schedules as they deem practicable.

2. As part of their non-faderal contributions, the non-Federal entities agree

to non-federally finance the Phase Two facilities listed above. Until the
completion of Phase Two facilities, this phasing of facilities has the effect
of making the Southern Ute Tribe's municipal and industrial water and the Ute
Mountain Ute Tribe's municipal and industrial and irrigation water available at
Ridges Basin Reservoir. In addition, it has the effect of deferring the irriga-
tion of 10,700 acres of full service land in Colorado and the irrigation of
1,900 acres of full service land in New Mexico.

3. Construction of Phase One facilities will be financed as follows:

a. $30 million contribution to be deposited by the Colorado Water Resources and
Power Development Authority, less the amount not to exceed $75,000 to be spent
.by the Authority for the surface geology survey in 1986, into an escrow account

within 30 days following the initiation of irreversible construction or pre-

.. construction activities by the Secretary for the development of Phase One-of the

Animas-La Plata Project. Escrow funds, including interest earned thereon, will
be available on demand by the Secretary to fund no more than twenty percent of
the total estimated Phase One development costs in any year.

b. $7.3 million to be provided by the Animas-La Plata Water Conservancy
District in a lump-sum payment to the Secretary no later than September 30 of
the year prior to the year in which the Secretary declares that municipal and
industrial water is expected to be available to non-Indian beneficiaries in
Colorado. Allecable costs in excess of $7.3 million attributable to inflation
will be repayable pursuant to a repayment contract between the Secretary and the
District with such escalation for inflation of materials and labor costs not to
exceed 30 percent. Escalation of overhead costs will be treated in accordance
with paragraph 6 below.

c. $75,000 to be provided by the Animas-La Plata Water Conservancy District in
payments of $5,000 per year, payable on or before October 1 of each year, com-
mencing the first year the Secretary expends funds for the Animas-La Plata
Project.

d. $50,000 to be provided by Montezuma County to the Secretary in a lump-sum
payment within 30 days following initiation of irreversible construction activi-
ties by tne Secretary for Phase One.

e. An estimated $12.8 million, to be provided by the San Juan Water Commission
through the agency of San Juan County, will be available to the Secretary to fund
the estimated annual cost of developing the New Mexico non-Indian municipal and
industrial water share of the Phase One facilities, such funds to be provided on
a schedule of applicable actual costs related to New Mexico municipal and
industrial water facilities. Allocable costs in excess of $12.8 million attri-
butable to inflation will be repayable pursuant to a repayment contract between
the Secretary and the San Juan Water Commission with such escalation for infla-
tion of materials and labor costs not to exceed 30 percent. Escalation of
overhead costs will be treated in accordance with paragraph 6 below.
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f. $5.6 million to be provided by the State of Colorado, contingent upon
appropriations by the Colorado General Assembly, to the Secretary for Ridges
Basin Dam. Such funds shall be provided on a schedule acceptable to Colorado
and the Secretary beginning in the first year of construction of said dam.

g. All other funds needed to satisfactorily complete construction of the Phase
One facilities shall be provided by the United States, contingent upon
appropriations by the Congress.

4. No expenditure of federal funds by the Secretary will be made for irrever-
sible construction actions or activities in the development of the Animas-La
Plata Project prior to passage of the legislation enumerated in Paragraph One
under the heading Water Rights Settlement and prior to implementation of 30-year
straight-line repayment of those costs of the Animas-La Plata Project to be
repaid by Colorado River Storage Project power revenues.

5. Repayment contracts must be executed by Indian and non-Indian beneficiaries
of the Animas-La Plata Project with the Secretary of the Interior for repayment
‘of the reimbursable costs of the project. In determining the reimbursable costs
of the Project, the financial contributions of the non-federal entities ‘to the
construction of Phase One facilities shall be credited to the allocable costs of

each project function as follows:

Function Amount ($ millions)
New Mexico Non-Indian $ 12.8
Municipal and Industrial

Colorado Non-Indian .S 12.9
Municipal and Industrial

Colorado Non-Indian Irrigation $ 37.625

6. The repayment contracts will include provisions to recover any escalation of
construction costs for Phase One facilities. In negotiating the escalation provi-
sions, consideration will be given to fixing overhead costs charged to the
Animas-La Plata Project by the Secretary.

7. All operation, maintenance and replacement costs not deferred under legisla-
tion will be borne by the non-Federal entities under the provisions of repayment
contracts, subject to applicable Reclamation Law.

8. Any use of water other than that contemplated in the Final Environmental
[mpact Statement for the Animas-La Plata Project shall be subject- to compliance
with the National Environmental Policy Act.
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Dated this 30 day of June, 1986.

This contract may be executed in any number of counterparts, all of which
together shall constitute one original agreement.

IN WITNESS THEREOF, the parties hereto have caused this agreement to be executed
as of the date first above written by their respective officers and represen-
tatives, and warrants that each is duly authorized by the respective entity to
execute this agreement which shall bind the parties hereto, their successors and
assigns.

)1 Duwe_
State of Colorado ‘\\ or the State of Colorado

-

" ‘For the Colorado Water Resources OF the Southern Ute Indian Tribe
and Power Development Authority

For the Ute Mountain Ute Indian
Tribe

the Animas-La
onservancy District

For the New Mexico Interstate For the San Juan Water Commission
Stream Commission

For Montezuma County For the Secretary of the Interior
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The first item simply reduces the magnitude of the rate change because the
portion of total system cost represented by Animas-LaPlata is small. If
Animas-LaPlata were a much more costly facility it would have a greater
impact on the CRSP mill rate.

Items two and three both revolve around time periods between facilities
which provide enough breathing room so that facility costs do not build on
each other and thereby establish a "new" controlling feature. A delay as
short as 5 years in Animas-LaPlata operations would change the repayment
conditions and 1ikely cause an increase in the mill rate to customers. In
addition to timing, item three also involves a very unique system designed
to repay facilities in the CRSP by calculating a revenue requirement for
projects. Established in law, each state in the basin has a preset per-
centage assignment of revenue for repayment of participating facilities in
its boundaries. The revenue requirement needed from CRSP is computed based
on each state's individual revenue requirement divided by that state's
percentage allocation. The largest individual state revenue requirement
from the computation for all four states becomes the controlling revenue
requirement which will meet the project costs in the four states. If the
percentage assignment of the state is low, then this causes a large rise in
the revenue requirement from the project which then controls the mill
rate. Conversely, if a higher percentage factor is controlling calcula-
tions it results in a lower rise in the revenue requirement. (Example: A
$100,000 revenue requirement needed by Colorado (46 percent) results in a
total requirement for all four states of $217,000 while an identical state
requirement for New Mexico (17 percent) will result in a total requirement
of $588,235.) In any event, new or changed facilities which do not alter
the revenue requirement will fit within project mill rates which is the
case with Animas-LaPlata.

While this special case of Animas-LaPlata shows no rate changes for power
users, it should not be inferred that these results are applicable anywhere .
outside the CRSP. The provisions of the Colorado River Storage Act cause
the results found here. Even at that, small changes in facility timing
could make appreciable changes in the rates especially if the facilities
start building on each other.

Area Manager
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The CHAIRMAN. Thank you.

The attorney general is next.

Mr. Wooparp. Mr. Chairman, my name is Duane Woodard. I am
the Colorado attorney general, and I appreciate the opportunity to
gg}l)zear before this committee today to testify in support of H.R.

I would like to say at the outset that I believe we have come a
long way since December of 1984, when I first met with the chair-
men of the two Ute Tribes to propose that we attempt to negotiate
a settlement of the tribes’ reserved water rights claims, and with
the support of the tribes, I subsequently met with the Solicitor of
the Department of the Interior, the former Judge Richardson, who
held that post in the Department of Justice, to inquire as to the
interests of the United States in commencing negotiations on this
very important matter.

In April 1985 in Denver, the parties formally convened them-
selves to initiate the long and arduous task which lay before us,
and that we have come this far is in and of itself quite remarkable,
but we are not yet done, and that is what brings us, the States of
Colorado and New Mexico—and I do not speak for New Mexico, but
they have been a matter of these negotiations and the agreements
entered into thus far.

The two tribes, the Southern Ute Tribal council, and non-Indian
water users in southwestern Colorado are here today. We are
united in presenting to you, as Governor Romer said, a solution,
not a problem.

Before I speak to the bill itself, I would like to briefly view the
history of the litigation concerns concerning the tribes’ reserved
water rights claims, because that is what gave rise, or impetus, I
should say, to my meetmg with Judge Richardson at the Depart-
ment of the Interior in 1985.

Although the United States filed suit in 1930 in Federal District
Court to quantify the rights of the Southern Ute Indian Tribe to
the Pine River, and a decree was entered, no other claims were
filed on behalf of the tribes until 1972.

At that time, the U.S. Department of Justice, as trustee for the
tribes, filed claims in Federal District Court for both tribes on
nearly all of the streams in the San Juan River Basin in south-
western Colorado.

The State of Colorado moved to dismiss this filing based on the
position that under the McCarran amendment, the State District
Court had jurisdiction. This case reached the U.S. Supreme Court
on the issue of whether the claims should have been pursuant to
the McCarran amendment filed in State court.

The U.S. Supreme Court ruled that the State did, in fact, have
jurisdiction and that the policy of the McCarran amendment would
be furthered if the quantification of the tribal claims to water oc-
curred in the State court, and that is an integral part of what we
are about to do with regard to how this particular piece of legisla-
tion is structured.

Consequently, in 1976, the Department of Justice ended up filing
water rights applications in the Colorado District Court for Water
District No. 7 in Durango, Colorado, and it is this litigation pend-
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ill1g for 11 years that this agreement will bring to a negotiated con-
clusion.

Implementation of the December 1986 agreement requires, how-
ever, not only the entry of a decree by the Colorado State court,
but also the enactment of legislation by Congress, thus H.R. 2642.

I wish to emphasize at the outset that H.R. 2642 is not a legisla-
tive settlement of the tribes’ reserved water rights claims. Unlike
other Indian water rights legislation which has been enacted by
Congress, H.R. 2642 does not provide for a legislative quantification
of the tribes’ water rights—reserved water rights, or a legislative
definition of the parameters of the tribes’ reserved water rights.

Rather, it is the Colorado District Court, the State court in
Water Division No. 7 which has jurisdiction pursuant to the
McCarran amendment to decree and vest in the tribes the Indian
reserved water rights to which the parties have agreed pursuant to
the December 1986 agreement.

Thus, the bill before you is a much narrower expression of con-
gressional involvement than has been the case in the previous set-
tlements which were entirely the creature of an Act of Congress.

A brief summary of H.R. 2642 is appended to my written state-
ment. In addition, the States and the tribes are preparing a joint
statement which explains and sets forth the background of the bill.
I would respectfully request of the chairman and this committee
that the hearing record be held open for 3 weeks, so we can submit
this joint statement in behalf of the tribes and the State.

Tll:: CHAIRMAN. Without objection, you will have those extra 3
weeks.

Mr. Woobarp. Thank you, Mr. Chairman. We appreciate that.

Rather than belabor the provisions of H.R. 2642 section by sec-
:'i(ﬁl’ I will highlight the main purposes of the bill, and they are as

ollows: _

No. 1, per the terms of the agreement, the tribes are to receive
water rights to water supplied from the Animas-La Plata and Dolo-
res projects and to effect this part of the agreement, the bill, A, au-
thorizes the Secretary of the Interior to use the projects to provide
water to the tribes; B, provides for certain deferrals of costs that
would otherwise be borne by the tribes pending their use of project
water; and, C, provides that Federal reclamation laws shall not
apply to the project’s reserved waters supplied to the tribes except
to the extent that those laws may also apply to the tribes’ other
reserved waters.

Now, the purpose of this provision is to ensure that project re-
served waters are not treated differently except as provided for in
the agreement, than the other reserved waters of the tribes, simply
because a reclamation project is the source of the water.

Section 5 of the agreement—of the proposed legislation author-
izes each tribe, subject to the Secretary’s approval, to enter into
water use contracts to sell, exchange, lease or otherwise temporari-
ly dispose of water in accordance with article V of the agreement.

Section 7 establishes the tribal development funds for which the
agreement calls, and authorizes the appropriation of a total of
$49.5 million by the Federal Government. The State of Colorado
has already authorized and appropriated $11 million with regard to
tribal development funds, $5 million of which is already under con-
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tract with regard to energy studies pursuant to the building of the
Toiyabe pipeline from the city of Cortez to the Ute tribal headquar-
ters in Toiyabe.

We believe that the State of Colorado has already moved with
regard to the appropriation of $11 million, and in these times of
fiscal constraints, shows an abundance of good faith by the citizens
of the State of Colorado in this regard.

Section 8 authorizes the tribes to waive and release claims con-
cerning or related to the water rights described in the agreement,
and conditions the performance of the Secretary’s obligations
ilnder the act upon the tribes’ execution of such waivers and re-
eases.

Section 9 authorizes the Secretary to comply with the adminis-
trative procedure set forth in article IV of the agreement. The De-
partment of the Interior requested that this section be included to
ensure that it would have authority to administer the tribal water
rights in compliance with the agreement.

The agreement provides that the construction of the Animas-La
Plata and Dolores projects by the Bureau of Reclamation shall be
subject to the provisions of the Indian Self-Determination and Edu-
cation Assistance Act. ‘

And section 10 of the bill implements this provision.
~ The one provision of the bill to which I would like to specifically

address myself is section 5. To understand this section, one must
look to the issue of off-reservation use of water by the tribes.

In order to be able to use water off-reservation, the tribes must
overcome three potential barriers. No. 1, the Non-Intercourse Act,
which is found at 25 U.S.C. 177. No. 2, the Winters Doctrine; and
No. 3, all applicable State and Federal laws, interstate compacts
and international treaties.

To remove the front of these barriers, which is all that section
5(a) does, is a condition necessary but not sufficient to the tribes’
being able to use water off-reservation. Section 5(a) does nothing,
however, to remove the second and third of the potential barriers
to the off-reservation use of water.

Indeed, the purpose of section 5(c) is to ensure that the mere re-
moval by section 5(@) of the barrier presented by the Non-Inter-
course Act does not remove or in any way affect any of the other
obstacles which may exist to the off-reservation use of water.

But either way, the section does not in and of itself authorize,
enable or permit the off-reservation use of water. The agreement
clearly does permit, as have previously congressionally litigated
settlements, the tribes to use water off-reservation within the State
of Colorado under the terms and conditions set forth in the agree-
ment.

But the agreement, in stating that the tribes may use water off-
reservation outside the State to the extent permitted by any State
law, Federal law, interstate compact or international treaty, con-
fers no authority on the tribes to use water outside the State of
Colorado.

It merely states that the tribes are subject to the applicable laws,
whatever they may be found to be. In fact, the issue remains to be
settled by future litigation and is not addressed, with the exception
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of removing the barrier of the Non-Intercourse Act by either the
legislation or the agreement.

I would submit to you that the out-of-State provision of the
agreement in section 5@a) and 5(c) of the proposed bill lead to no
different result than the silence which is found in Indian settle-
ment legislation previously passed by Congress concerning the off-
reservation and out-of-State use of water.

One can construe from the silence of those acts no more or no
less than what sections 5(a) and 5(c) result in. In closing, let me ac-
knowledge that this bill has been introduced without the concur-
rence of the Department of the Interior and the Department of
Justice, even though they were signatories to the December 1986
final agreement.

It is said with a good deal of concern and disappointment that we
found ourselves without the support of those Departments, despite
many months of efforts to draft a mutually acceptable bill.

In our view, H.R. 2642 is faithful to the letter and the spirit of
the December 10, 1986 agreement. The Departments have never ar-
ticulated in writing any rational basis for their objections to the
bill as introduced.

We would welcome this committee’s inquiries of the Administra-
tion in this regard, as we have been at a loss in getting a response
to the bill.

Again, Mr. Chairman, and members, I appreciate the opportuni-
ty to appear before you. I would be pleased to respond to any ques-
tions which you might have, and I would be assisted in this matter
by Mr. Ival Goslin of the Colorado Water and Power Development
Authority on my right, and Mr. Bill McDonald, the director of the
Colorado Conservation Board on my left.

[Prepared statement of Mr. Woodard with attachment, follows:]



82

STATEMENT OF THE HONORABLE DUANE WOODARD
ATTORNEY GENERAL OF THE STATE OF COLORADO

before the

COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES

concerning

H.R. 2642
THE COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT OF 1987

Washington, D.C.
September 16, 1987

Introduction

While federal legislation is required to implement certain
provisions of the Colorado Ute Indian Water Rights Final
Settlement Agreement ("Agreement®”) of December 10, 1986, and
the Binding Cost Sharing Agreement for the Animas-La Plata
Project of June 30, 1986, H.R. 2642 is not a legislative
settlement of the Tribes' reserved water rights claims. Unlike
other Indian water rights legislation which has been enacted by
Congress, H.R. 2642 does not provide for a legislative
quantification of the Tribes' reserved water rights or a
legislative definition of the parameters of the Tribes'

reserved water rights.

Rather, it is the Colorado District Court for Water
Division No. 7 which has jurisdiction, pursuant to the McCarran
Amendment, to decree and vest in the Tribes the Indian reserved

water rights to which the parties have agreed. Thus, the bill

4694E
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before you is a much narrower expression of Congressional
involvement than has been the case in the previous settlements

which were entirely the creature of an act of Congress.

History of the Litigation

The United States filed suit in 1930 in federal district
court to quantify the rights of the Southern Ute Indian Tribe
to the Pine River and a decree was subsequently entered.

However, no other claims were filed until 1972.

At that time, the United States Department of Justice, as
trustee for the Tribes, filed claims in federal district court
for both Tribes on nearly all of the streams in the San Juan
River Basin in southwestern Colorado. Colorado moved to
dismiss this filing based on the position that under the
McCarran Amendment, 43 U.S.C. 666, the State district court had
jurisdiction. This case reached the U.S. Supreme Court on the
issue of whether the claims should have been, pursuant to the
McCarran Amendment, filed in state court (see, Colorado River

Water Conservation District v United States (a/k/a Akin v

United States), 424 U.S. 800 (1976)). The Supreme Court ruled
that the state did have jurisdiction and that the policy of the

McCarran Amendment would be furthered if the quantification of

the tribal claims to water occurred in the State court.

Consequently, the Department of Justice ended up filing water

-2-
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rights applications in the Colorado District Court for Water

1
Division No. 7 in 1976.

It is this litigation that the Agreement will bring to a
negotiated conclusion. Implementation of the Agreement
requires, however, not only the entry of a decree by the
Colorado court, but also the enactment of legislation by
Congress. Thus, H.R. 2642 and an identical bill in the Senate,

S. 1415.

Summary of H.R. 2642

The main purposes of the bill are as follows:

(1) The Tribes are to receive water rights to water
supplied from the Animas-La Plata and Dolores
Projects. To effect this part of the Agreement, the

bill:

(a) Authorizes the Secretary of the Interior
("Secretary") to use the project to provide water

to the Tribes,

(b) Provides for certain deferrals of costs that
would otherwise be borne by the Tribes pending

their use of project water, and
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(3)

(4)
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(¢c) Provides that federal reclamation laws shall not
apply to the project reserved waters supplied to
the Tribes except to the extent that those laws
may also apply to the Tribes' other reserved
waters. The purpose of this provision is to
insure that project reserved waters are not
treated differently, except as provided for in
the Agreement, than the other reserved waters of
the Tribes simply because a reclamation project

is the source of the water.

Section S5(a) authorizes each Tribe, subject to the
Secretary's approval, to enter into water use
contracts to sell, exchange, lease, or otherwise
temporarily dispose of water in accordance with
Article V of the Agreement. Section S(b) sets forth
the procedures and criteria by which the Secretary
shall review and approve or disapprove of any water

use contract submitted by a Tribe.

Section 7 establishes the tribal development funds for
which the Agreement calls and authorizes the
appropriation of a total of $49.5 million, payable in

three annual installments.

Section 8 authorizes the Tribes to waive and release

claims concerning or related to the water rights

-4-
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described in the Agreement and conditions the
performance of the Secretary's obligations under the
Act upon the Tribes' execution of such waivers and

releases.

(5) Section 9 authorizes the Secretary to comply with the
administrative procedures set forth in Article IV of
the Agreement. The Department of the Interior
requested that this section be included to insure that
it would have authority to administer the tribal water

rights in compliance with the Agreement.

(6) The Agreement provides that the construction of the
Animas-La Plata and Dolores projects by the Bureau of
Reclamation shall be subject to the provisions of the
Indian Self-Determination and Education Assistance

Act. Section 10 of the bill implements this provision.

Off-Reservation Use of Water

Section 5 authorizes each Tribe, subject to the Secretary's
approval, to enter into water use contracts to sell, exchange,
lease, or otherwise temporarily dispose of water in accordance
with Article V of the Agreement. To understand section 5, one
must look to the issue of off-reservation use of water by the

Tribes.
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In order to be able to use water off-reservation, the

Tribes must overcome three potential barriers:
(1) The Non-Intercourse Act, 25 U.S.C. §177,

(2) The Winters Doctrine and the inherent characteristics

of an Indian reserved water right, and

(3) All applicable state and federal laws (which includes,
without limitation, statutes, regulations and rules,
and judicial decisions), interstate compacts, and

international treaties.

To remove the first of these barriers, which is all that
section 5(a) does, is a condition necessary, but not
sufficient, to the Tribes being able to use water
off-reservation. For that matter, the barrier of the
Non-Intercourse Act has to be removed in order for a Tribe to
temporarily dispose of its water on-reservation should it want,
for example, to lease water to a mining or industrial venture

which operates within the boundaries of the reservation.

Section S5(a) does nothing, however. to remove the second
and third of the potential barriers to the off-reservation use
of water. Furthermore, section 5(c) insures that the mere
removal by section 5(a) of the barrier presenfed by the

Non-Intercourse Act does not remove, or in any way affect, any

—6-
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of the other obstacles which may exist to the off-reservation
use of water. Put another way, section S(a) does not, in and

of itself, authorize or enable the off-reservation use of water

The Agreement clearly does permit the Tribes, as have
Congressionally legislated settlements, to use water
off-reservation within the State of Colorado under the terms
and conditions set forth in the Agreement. But the Agreement,
in stating that the Tribes may use water off-reservation *...
outside the State to the extent permitted by any: (1) State
law, (ii) Federal law, (iii) Interstate compact:; or
International treaty."” confers no authority on the Tribes to
use water outside of the State of Colorado (the terms "State
law" and "Federal law" include, without limitation, statutes,
rules and regulations, and judicial decisions, including the
Winters Doctrine). In fact, the issue remains to be settled by
future litigation and is not addressed, with the exception of
removing the barrier of the Non-Intercourse Act, by either the

legislation or the Agreement.

I would submit to you that the out-of-state provision of
the Agreement (Article V. B. b) and sections 5(a) and (c) of
the bill lead to no different result than the silence which is
found in Indian settlement legislation previously passed by
Congress concerning the off-reservation, out-of-state use of
water. One can construe from the silence of those acts no more

er no less than what sections S(a) and (c) result in.

-7-
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Furthermore, one cannot look to the Agreement as having
established the legal right of the Tribes to use water
off-reservation, outside of the State of Colorado., as I noted

above.

In closing, let me acknowledge that this bill has been
introduced without the concurrence of the Department of the
Interior and the Department of Justice., even though they are
signatories to the Agreement. It is with a good deal of
concern and disappointment that we found ourselves without the
support of those departments despite many months of efforts to

draft a mutually acceptable bill.

In our view, H.R. 2642 is faithful to the letter and the
spirit of the Agreement. The departments have never
articulated in writing any rational basis for their objections
to the bill as introduced. We would welcome this committee's
inquiries of the Administration in this regard. as we have been

at a loss in getting a response to the bill.

gl



90

SUMMARY OF H.R. 2642 AND S. 1415

COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT OF 1987

on December 10, 1986, the United States, Southern Ute Indian
Tribe, Ute Mountain Ute Indian Tribe, State of Colorado, and
numerous local water users in southwestern Colorado entered into
the Colorado Ute Indian Water Rights Final Settlement Agreement
(the Agreement). The purpose of the Agreement is to settle all
claims by the Tribes and by the United States on behalf of the
Tribes in the water adjudication proceedings pending in the
Colorado District Court for Water Division No. 7, which litigation
was filed in 1976.

The Agreement was preceded by another document--the June 30,
1986, Binding Agreement for Animas-La Plata Project Cost Sharing.
This agreement provides for non-federal financing of part of the
construction cost of the Animas-La Plata Project, the project being
an integral component of the settlement.

In order to implement certain provisions of these two
agreements, federal legislation will be required. It is for this
reason that the subject bills have been introduced.

SECTION 1. SHORT TITLE
Colorado Ute Indian Water Rights Settlement Act of 1987.
SECTION 2. FINDINGS

This section sets forth the congressional findings upon which
the legislation is premised.

SECTION 3. DEFINITIONS
This section defines certain terms used in the act.
SECTION 4. PROJECT RESERVED WATERS

Subsection (a) authorizes the Secretary of the Interior (the
Secretary) to use water from the Animas-La Plata and Dolores
Projects to supply the project reserved water rights of the two
Tribes in accordance with the Agreement. Subsection (b) provides
that federal reclamation laws shall not apply to the project
reserved water supplied to the Tribes from the projects except to
the extent that those laws may also apply to the Tribes' other
reserved waters.

SECTION S. TRIBAL WATER USE CONTRACTS
Subsection (a) authorizes each Tribe, subject to the

Secretary's approval, to enter into water use contracts to sell,
exchange, lease, or otherwise temporarily dispose.of water in

3836E
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accordance with Article V of the Agreement. The Tribes are not,
however, authorized to permanently alienate any water right.
Subsection (c) states that the authorization provided for in
subsection (a) shall not amend, construe, supersede, or preempt any
state law, federal law, interstate compact, or international treaty
that pertains to the Colorado River or its tributaries.

Subsection (b) sets forth the procedures and criteria by which
the Secretary shall review and approve or disapprove of any water
use contract submitted by a Tribe.

Subsection (d) provides that the proceeds from a water use
contract may not be used for per capita payments to members of
either Tribe.

SECTION 6. REPAYMENT OF PROJECT COSfS

Subsection (a) provides that the Secretary shall defer, without
interest, the repayment of the construction costs which are
allocable to each Tribe's municipal and industrial water allocation
from the Animas-La Plata and Dolores Projects until water is first
used. O & M costs are likewise deferred. When an increment of its
allocation is first used by a Tribe, repayment of that increment's
pro rata share of construction costs commences and the Tribe begins
to bear the pro rata share of O & M costs.

Subsection (b) makes the same provisions for each Tribe's
agricultural irrigation water allocation from the two projects,
except that O & M costs are deferred only for the Animas-La Plata
Project.

Subsections (c) and (d) provide for further deferrals of the
financial obligations of the Tribes with respect to the Animas-La
Plata and Dolores Projects under certain circumstances.

Subsection (e) defines when water shall be deemed to be used by
the Tribes for the purpose of determining when their financial
obligations pursuant to subsections (a) through (d) are triggered.

Subsection (f) authorizes the appropriation of such funds to
the Secretary as are needed to pay for the O & M costs which the
Secretary is to bear pending the use of water by the Tribes.

Subsection (g) implements a provision of the June 30, 1986,
Animas-La Plata Project cost sharing agreement. It provides that
the costs of the Animas-La Plata Project which are in excess of the
irrigators' ability to repay and which are therefore to be repaid
from the Uppef Colorado River Basin Fund shall be so repaid in 30
equal annual installments from the date that water is first
available for use.

SECTION 7. TRIBAL DEVELOPMENT FUNDS

Subsection (a) establishes a tribal development fund for each
Tribe and authorizes the appropriation of a total of $49.5

-2-
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million payable in three annual installments to the two funds.
Subsection (b) provides for the additional payment of interest if
the three annual installments authorized by subsection (a) are not
made as called for by that subsection.

Subsection (c) sets forth how monies in the two funds shall be
invested by the Secretary and the process by which each Tribe may
submit its own tribal investment plan. Further provision is made
for the submittal by the Tribes to the Secretary of economic
development plans for the expenditure of the monies in a fund.

subsection (d) provides that no part of the principal of the
tribal development funds, or of the income accruing from such
funds, shall be distributed to a member of either tribe on a per
capita basis.

SECTION 8. WAIVER OF CLAIMS

This section authorizes the Tribes to waive and release claims
concerning or related to the water rights described in the
Agreement and conditions the performance of the Secretary's
obligations under the act upon the Tribes' execution of such
waivers and releases.

SECTION 9. ADMINISTRATION

This section authorizes the Secretary to comply with the
administrative procedures set forth in Article IV of the Agreement
when exercising his authority to administer water rights on the
Tribes' reservations.

SECTION 10. INDIAN SELF-DETERMIN. ACT

This section provides that design and construction of the
Animas-La Plata and Dolores Projects by the Bureau of Reclamation
shall be subject to the provisions of the Indian Self-Determination
and BEducation Assistance Act. Any preference provided the Tribes
by virtue of this section shall not detrimentally affect the
construction schedules of the projects.

SECTION 11. RULES OF CONSTRUCTION

This section provides how the act shall be construed.

SECTION 12. EFFECTIVE DATE

This section provides that sections 4(b), 5, and 6 shall take
effect on the date on which the final consent decree is entered by
the Colorado District Court. This section further prescribes how
monies appropriated to the tribal developmental funds shall be
handled pending the entry of the final consent decree or in the
event the decree is not entered by December 31, 1991.

/bj 9/8/87
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The CHAIRMAN. Thank you.

I thought I recognized the gentleman on your immediate right.
At one time, during the sixties, when we were fighting for the Cen-
tral Arizona project plan, he was with the Ute water folks over
there, and he may be a defector to Colorado. Keep your eye on him.

Mr. WoobARD. Pretty fast on his feet.

The CHAIRMAN. Fast, but he is honest.

Mr. WoopARD. Yes, he is.

The CHAIRMAN. See if we can get the attention of the Adminis-
tration, which is sometimes hard to do. Keep after us, and I will
tl;)alllli to the staff and see what we can do with Congressman Camp-

ell.

Mr. Wooparp. Mr. Chairman, I have presented a copy of my
formal statement previously to the staff.

The CHAIRMAN. All right.

Mr. GosLIN. Mr. Chairman?

The CHAIRMAN. Yes, sir?

Mr. GosLIN. Mr. Chairman, you have made a remark earlier in
the proceedings here this afternoon about our mutual friend, Mr.
Aspinall, looking over your shoulder, and I want to say to you, I
am rather proud to be sitting here and having a mutual friend of
mine looking over my shoulder from the back wall.

The CHAIRMAN. I am at a loss for words.

Mr. GosLIN. You are never at a loss for words, Mo, don’t fool me.

The CHAIRMAN. Mr. Campbell?

Mr. CamPBELL. I am not at a loss for words. I have got a couple.

I think one of the misconceptions about this bill is it is perceived
to be an Indian bill. I look at it as a Colorado-New Mexico bill, in-
cluding Indian people and everybody else, too, and I am concerned
not only with what it is going to cost taxpayers if we build the
thing at Animas-La Plata in the form of litigation, attorneys’ costs
and so on—and I heard during one of the discussions several times
that if the tribes went to court if this was not implemented, the
legislation, and we didn’t build the Animas-La Plata and the tribes
went to court, pursued it all the way to the Supreme Court and
were in fact—did get their legal right to the water they are enti-
tled to, that it will take out something like 25 percent of all non-
Indian owned irrigated farm land to supply those rights.

That was one of the things I heard, and I know there are several
cases around the country that have gone to extreme costs in litiga-
tion, one being between the State of Wyoming, I believe it is, and
maybe the Wind River Shoshone—that is what it is.

Could you tell me what has been spent in litigation up there so
far?

Mr. WoobpARD. . Just quickly, Congressman Campbell, I believe
that the loss of water to non-Indian irrigators, as well as municipal
and industrial users in the San Juan Basin of southwestern Colora-
do would be in excess of 25 percent if we went forward with litiga-
tioné and all of the attendant bad feelings that would probably en-

ender.
g No. 2, with regard to the status of the litigation involving the
State of Wyoming and the Wind River Reservation involving the
Shoshone and Arapahoe Tribes, I have been informed by members
of the Wyoming attorney general’s office that they have spent in

30-504 - 90 - 4
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excess of $11 million on that litigation thus far, and it is nowhere
near a final conclusion.

I would have to assume that the U.S. Department of Justice has
matched up dollar for dollar with the State of Wyoming, and when
we talk about the San Juan River Basin and the things that are
found in that basin from the easternmiost part of the basin at the
San Juan Mountains to the Ute line on the west, we are talking
about a much more complicated and diverse stream system than
we find in the State of Wyoming on the Wind River, so I believe
that anything that happened between the State of Wyoming and
the Department of Justice involving $11 million expended by the
State of Wyoming and a like amount, I presume, by the Feds,
would be matched and more in the San Juan Basin.

Mr. CampBELL. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, gentlemen. We appreciate your help
here today.

The CHAIRMAN. I have got to leave, and our next witness will
come up—Ross Swimmer, Assistant Secretary for Indian Affairs,
Department of the Interior; and Wayne Marchant, Deputy Assist-
ant Secretary for Water and Science, Department of tYle Interior.

I am going to leave things in charge here with Congressman
Campbell for a while.

STATEMENT OF WAYNE MARCHANT, DEPUTY ASSISTANT SECRE-
TARY FOR WATER AND SCIENCE, U.S. DEPARTMENT OF THE IN-
TERIOR, ACCOMPANIED BY ROSS O. SWIMMER, ASSISTANT SEC-
RETARY FOR INDIAN AFFAIRS

Mr. MARCHANT. Thank you.

I am Wayne Marchant, Principal Deputy to the Assistant Secre-
tary for Water and Science, and I am accompanied by Ross Swim-
mer, the Assistant Secretary for Indian Affairs. We are here today
with pleasure to present the views of the Department of the Interi-
or on H.R. 2642.

As you are aware, on December 10, 1986, the two Colorado Ute
Tribes, the State of Colorado, several other parties and representa-
tives of the Federal Government entered into a ‘“Final Settlement
Agreement” for the purpose of settling the outstanding water
claims of the tribes on several streams in southwest Colorado.

In this instance, as is typical in situations like this one, exercise
of the 1868 priority date of the tribes’ Federal reserved water
rights claims could severely disrupt the existing regimen of water
use on those streams.

By way of compromise, and in an admirable display of communi-
ty spirit, the tribes have agreed to forego this early priority date in
return for water supplied from the Dolores and Animas-La Plata

rojects.

And I would add a personal note. It was my privilege to partici-
pate in the negotiations that led to the cost sharing agreement and
the settlement document, and I would observe, as others have, that
it is truly extraordinary that we are here today.

The spirit of cooperation and compromise that prevailed through-
out all of those negotiations I think is a real testament to the com-
munity spirit that exists in that part of Colorado.
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We support legislation to implement the December 10, 1986, final
settlement agreement. However, as presently drafted, H.R. 2642
differs from the final settlement agreement in several important
respects.

We stand ready to work with the non-Federal parties on legisla-
tion consistent with our previous agreements regarding Ute Indian
water rights and construction of the Animas-La Plata project.

We want to emphasize the interests we have had in pursuing the
Animas-La Plata project. This Administration has long had as a
standard for new water projects that the projected long term bene-
fits of the project must at least equal its projected costs.

Under this standard, the Animas-La Plata project is not economi-
cally feasible at current discount rates although it would be consid-
ered economically feasible at its authorized discount rate of 3.25
percent. .

In evaluating this project, we have considered the benefit cost
standard, non-Federal cost sharing, and water rights settlement
concerns. We have, therefore, decided to participate in the Animas-
La Plata project because it combines Federal construction expendi-
tures with non-Federal monies to produce a project that provides
for water development and settles the Indian water claims.

The Animas-La Plata project will provide a means to satisfy the
water claims of the Colorado Ute Tribes, while leaving intact the
historical uses already in place on these streams. As trustee for
these tribes, the Department of the Interior desires to see the
tribes establish secure and valuable water rights that will be of
true benefit to the tribes, rather than mere “paper” water rights.
The project provides an opportunity to achieve these objectives.

Without doubt, the single most controversial aspect of this bill is
Indian water leasing. The bill provides for the tribes to have the
opportunity to lease water provided by the settlement for off-reser-
vation use both in the State of Colorado and out of State.

We must emphasize here that the December 10 agreement pro-
vides for in-State leasing subject to Colorado procedural law, and
for out-of-State leasing subject to a judicial determination of the
tribes’ right to do so given the “law of the river” and Colorado’s
antiexport statute.

In other words, there was to be no guarantee, either in the agree-
ment or in the legislation, that the tribes would be able to lease out
of State, but neither would there be a prohibition.

If the right to lease out-of-State the water provided by this settle-
ment is established by the tribes judicially, we expect that at least
two benefits would result:

For the tribes, water from the settlement would become a source
of capital to plan and develop reservation economies.

For the United States, Indian water leasing would establish an
improved potential for the economic use of project water and there-
by enhance project repayment.

At this point, we will outline the process that was used to devel-
op the implementing legislation. The December 10, 1986, agree-
ment requires legislation to implement some of its provisions.

The settlement agreement also provides that before the settle-
ment can become effective, the State of Colorado, the tribes and
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the United States must each certify that the legislation is satisfac-
tory.
In the months following the settlement agreement, we worked
with the non-Federal parties to draft that implementing legisla-
tion. Concern by the non-Federal parties that the implementing
legislation be introduced in time for enactment by the 100th Con-
gress led to the introduction of H.R. 2642 before we had come to
full agreement on certain of its provisions.

In addition to those unresolved issues, H.R. 2642 introduces some
new issues which we have not had an opportunity to discuss with
the non-Federal parties and changes some language we had previ-
ously agreed upon.

Accordingly, before the committee completes its work on H.R.
2642, we are persuaded that further meetings of the parties are
necessary to resolve the substantive and technical differences. We
would be pleased to participate in any efforts the committee might
undertake to facilitate the resolution of these issues.

In closing, we want to express our appreciation for this opportu-
nity to appear today before the committee. We will now be happy
to respond to any questions you may have.

[Combined prepared statements of Mr. Marchant and Mr. Swim-
mer follow:]
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STATEMENT OF
WAYNE MARCHANT, DEPUTY ASSISTANT SECRETARY FOR WATER AND SCIENCE
AND
ROSS O. SWIMMER, ASSISTANT SECRETARY FOR INDIAN AFFAIRS
WITNESSES FOR THE DEPARTMENT OF THE INTERIOR
BEFORE THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
ON H.R. 2642, A BILL "TO FACILITATE AND IMPLEMENT THE SETTLEMENT
OF COLORADO UTE INDIAN RESERVED WATER RIGHTS CLAIMS IN SOUTHWEST
COLORADO, AND FOR OTHER PURPOSES."

September 16, 1987

Mr. Chairman and members of the Committee, we are here today
to present the views of the Department of the Interior on H.R.
2642, "The Colorado Ute Indian Water Rights Settlement Act of
1987."

As you are aware, on December 10, 1986, the two Colorado Ute
Tribes, the State of Colorado, several other parties and
representatives of the federal government entered into a "Final
Settlement Agreement" for the purponse of settling the outstanding
water claims of the tribes on several streams in southwest
Colorado. In this instance, as is typical in situations like
this one, exercise of the 1868 priority date of the tribes'
federal reserved water rights claims could severely disrupt the
existing regimen of water use on those streams. By way of
compromise, and in an admirable display of community spirit, the
tribes have agreed to forego this early priority date in retucn
for water supplied from the Dolores and Animas-La Plata Projects.,

We support legislation to implement the December 10, 1986,
Final Settlement Agreement. However, as presently drafted, H.R.
2642 differs from the Final Settlement Agreement in several

important respects. We stand ready to work with the non-federal
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parties on legislation consistent with our previous agreements
regarding Ute Indian water rights and construction of the
Animas~La Plata Project.

We want to emphasize the interests we have had in pursuing
the Animas-La Plata Project. This Administration has long had as
a standard for new water projects that the projected long-te;m
benefits of the project must at least equal its projected costs.
Under this standard, the Animas-La Plata Project is not
economically feasible at current discount rates, although it
would be considered economically feasible at its authorized
discount rate of 3.25 percent.

In evaluating this project, we have considered the
benefit/cost standard, non-federal cost-sharing, and water rights
settlement concerns. We have, therefore, decided to participate
in the Animas-La Plata Project because it combines federal
construction expenditures with non-federal monies to produce a
project that provides for water development and settles the
Indian water claims.

The Animas-La Plata Project wili provide a means to
satisfy the water claims of the Colorado Ute tribes, while
leaving intact the historical uses already in place on these
streams. As trustee for these tribes, the Department of the
Interior desires to see the tribes establish secure and valuable
water rights that will be ot true benefit to the tribes, rather
than mere "paper" water rights. The project provides an

opportunity to achieve these objectives.
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Without doubt, the single most controversial aspect of this
bill is Indian water leasing. The bill provides for the Tribes
to have the opportunity to lease water provided by the settlement
for off-reservation use both in the State oé Colorado and out of
state. We must emphasize here that the December 10 Agreement
provides for in state leasing subject to Colorado procedural law,
and for out of state leasing subject to a judicial determination
of the tribes' right to do so given the "Law of the River" and
Colorado's anti-export statute. In other words, there was to be
no guarantee, either in the Agreement or in the legislation, that
the tribes would be able to lease out of state, but neither would
there be a prohibition.

If the right to lease out of state the water provided
by this settlement is established by the tribes judicially, we
expect that at least two benefits would result:

--For the tribes, water from the settlement would
become a source of capital to plan and develop reservation
economies.

--For the United States, Indian water leasing would
establish an improved potential for the economic use of project
water and thereby enhance project repayment.

At this point we will outline the process that was used to
develop the implementing legislation. The December 10, 1986,
Agreement requires legislation to implement some of its
provisions. The settlement agreement also provides that before
the settlement can become effective, the State of Colorado, the

tribes and the United States must each certify that the
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legislation is satisfactory. In the months following the
settlement agreement, we worked with the non-federal parties to
draft that implementing legislation. Concern by the non-federal
parties that the implementing legislation be introduced in time
for enactment by the 100th Congress led to the introduction of
H.R. 2642 before we had come to full agreement on certain of its
provisions. In addition to those unresolved issues, H.R. 2642
introduces some new issues which we have not had an opportunity
to discuss with the non-federal parties, and changes some
language we had previously agreed upon. Accordingly, before the
Committee completes its work on H.R. 2642, we are persuaded that
further meetings of the parties are necessary to resolve the
substantive and technical differences. We would be pleased to
participate in any efforts the Committee might undertake to
facilitate the resolution of these issues.

In closing, we want to express our appreciation for this
opportunity to appear today before the Committee. We will now be

happy to respond to any questions you may have.
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Mr. CampBELL [presiding]. I wonder if I could interrupt just a bit
before I ask any questions.

Did you also have a statement, Mr. Secretary?

Mr. SwiMMER. No, I concur with the statement, and Indian Af-
fairs is very satisfied with the progress in this settlement.

Mr. CampBELL. If we can take a break, then? I would like to in-
troduce Senator Domenici, who is co-sponsoring this legislation,
and I appreciate your coming over. I didn’t know if you were going
to be able to make it or not.

STATEMENT OF HON. PETE V. DOMENICI, A U.S. SENATOR FROM
THE STATE OF NEW MEXICO

Mr. DoMeNicl. Mr. Chairman, I very much appreciate your ac-
commodating me. I won’t take a lot of your time or the time of
your members or witnesses. I would ask that a statement indicat-
ing my reasons for support be made a part of the record.

Mr. CAMPBELL. Yes, sir.

Mr. Domenicl. —First, Mr. Chairman, I want to thank you and
the committee for the expeditious handling of this legislation. Obvi-
ously, this committee has many difficult jobs, and with the huge
issues that are around, I am very appreciative that you have had
time to proceed with this one at this time.

You already know that this is a very vital project to New
Mexico. Most of the issues here in this legislation seek to clear up
water issues and related issues on the Colorado side. We cannot
construct the Animas-La Plata project unless the issues that are
the subject matter of this legislation, which I am co-sponsoring in
the Senate, are resolved.

New Mexico stands to get an average of 54,000 acre-feet of water
a year, and I think you are aware of the fact that the remaining
acreage is for the State of Colorado. We have been waiting patient-
ly since 1968 when we were promised this project.

We thought we were as much entitled to this project as the
others that were adopted simultaneously on the Colorado, but had
to be last and wait our turn. We want this project so much and
need it that we are going to have to pay a substantial portion of its
cost, as far as the non-Federal Government share and we are will-
ing to do that.

That has been put together and I understand, Mr. Chairman,
that the non-Federal share is much higher than other projects, 38
percent. We are willing to do that, too.

The two Indian tribes that are involved in this legislation had a
huge lawsuit from which they probably would have recovered sub-
stantial amounts of money from the Federal Government.

They have been patient and very cooperative. We have before us
now the legislation that will settle those longstanding disputes,
which probably would have adversely affected both States and the
whole basin had they prevailed, and cost the Government a lot of
money.

Rather than go that route, this legislation solves those problems
by resolving the dlsputes and granting some privileges to the tribes
that they wouldn’t otherwise have regarding the water and remov-
ing them from the application of some laws that would otherwise



102

apply. None of this in my opinion should cause us to hesitate in
passing this legislation.

Overall, when you put it together, I think the summary is it is
time. We have waited patiently. The Indian people have. Both
States have. We are not there yet. Obviously, this is a very big
project. These agreements are somewhat meaningless unless and
until we get the whole project moving and completed, and I think a
good balance has been struck.

I am hopeful that the Indian people in the State of Colorado will
come out well. I think our State will come out well, and we put up
our share in a cost sharing arrangement, and did so quickly.

So I am here today to do three things—to thank you for expedi-
tious treatment, to urge that you proceed with dispatch; and to
commit as best I can that we will proceed in the Senate as expedi-
tiously as on your side.

I do note that one of New Mexico’s leading water experts is here,
Steve Reynolds. With your permission, I do want to welcome him,
and I am sure that even if he is not testifying, he will contribute
substantially by way of background information and expertise to
the accomplishment of our goals here, and the protection of every-
one.

Thank you very much, Mr. Chairman.

[Prepared statement of Mr. Domenici follows:]
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STATEMENT OF SENATOR PETE V. DOMENICI
ON H.R. 26A2,
THE COLORADO UTE INDIAN VWATER RIGHTS SETTLEMENT ACT

COMMITTEE ON INTERIOR liD INSULAR AFFAIRS
URITED STATES HOUSE OF REPRESENTATIVES

September 16, 1987

Mr. Chairman,

Thank you for permitting me to testify before the Committee
today. Although the provisions of the Colorado Ute Indian Water
Rights Settlement Act do not directly affect the State of New
Mexico, the passage of this legislation is vital to the Animas-La
Plata Project, which will supply much-needed water to northwestern
New Mexico. As a cosponsor of the companion measure in the
Senate, S. 1415, I come before you today to encourage you to
approve H.R. 2642,

The Animas-La Plata Project is needed to provided water to
northwestern New Mexico and southwestern Colorado. The
beneficiaries of project are diverse. They include residents of
two states, three Indian tribes, municipalities, farmers and
ranchers, business owners, and sportsmen.

The Animas-La Plata Project will supply an average of 54,000
acre-feet of water to New Mexico per year. The remaining 144,000
acre-feet will go to Colorado.

The Project is will allow New Mexico to put to use the water
of Upper Colorado River Basin to which it is entitled. It will
ensure that water is available in the future to support the
population, industry, and agricultural enterprises of communities
in northwestern New Mexico such as Farmington, Aztec, and
Bloomfield, as well as the Navajo Reservation.

The Animas-La Plata Project has been on the drawing boards
for over 30 years. In 1968, when Congress authorized the Central’
Arizona Project, it committed the Federal Government to the
construction of the Animas-La Plata Project. However, in spite of
that express commitment, construction has yet to begin on the
Project.

Most recently, the Project had to overcome the twin hurdles
presented by Public Law 99-88, which mandates non-federal
cost-sharing for Federal reclamation projects, and various water
claims and other legal claims made by the Ute Mountain Ute and
Southern Ute Indian Tribes against the Federal Government.

Many thought it would be impossible to come up with either a

cost-sharing agreement or a settlement of the Indian claims, but
last year both goals were achieved.
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The projected cost of the Project, including the settlement
of the Indian water rights claims, is $573 million. Pursuant to
the cost-sharing agreement entered into by the parties that will
benefit from the construction of the Project, the non-Federal
parties to the agreement will contribute $212 million towards the
construction of the Project and the settlement of the Indian water
rights claims. This represents 37% of the combined costs of the
Animas-La Plata Project.

I have long supported cost-sharing, not only to reduce
Federal expenditures, but also as a means of evaluating the true
need of a project. I would like to point out that very few
Federal projects have as a high a level of non-federal
participation as does the Animas-La Plata Project. As I am sure
the Chairman is aware, non-federal entities have borne only 9.5%
of the cost of the Central Arizona Project, although the two
projects were authorized at the same time.

The cost-sharing agreement was the product of much
negotiation. Considering the number of parties and the

long-standing problems between them, it is amazing that an
agreement could be reached.

The 1986 Colorado Ute Indian Water Rights Final Settlement
Agreement represents an historic settlement of Indian water rights
claims and settles other claims that the tribes have against the
Federal Government. That agreement is predicated om the
construction of the Animas-La Plata Project, which is far less
costly than the potential 1iability of the Federal Government for
the claims of the Colorado Ute Indian Tribes.

H.R. 2642 and S. 1415 are needed to implement the Animas-La
Plata cost-sharing agreement and the Colorado Ute Indian water
rights agreement. These bills provide statutory authority for a
number of provisions in those two agreements, including provisions
on the use of water from the Animas-La Plata Project by the
Colorado Ute Indian Tribes, the establishment of tribal
development funds, and the bill before you has been carefully
crafted by many parties.

Mr. Chairman, the Colorado Ute Indian Water Rights Settlement

Act is supported by all the members of both the Colorado and the
New Mexico Congressional delegations and the States of New Mexico

and Colorado. This legislation is needed in order for the

Animas-La Plata Project to move forward. There is no question
that Colorado and New Mexico have given their support over the
years for Lower Colorado River Basin projects that have allowed
the Lower Basin States to conserve water, furnish water to arid
lands, and preserve the Colorado River. It is not time for the
Upper Basin States of New Mexico and Colorado to be given the
right to devlop the water rights to which they are entitled. I
hope that the Committee will act favorably on this legislation in
the near future so that construction on the Animas-La Plata
Project, which has been delayed so long, can finally begin.
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Mr. CampBELL. Thank you for your testimony.

I will be glad to defer, if you have any questions you would like
to ask Secretary Swimmer or Mr. Marchant. I know you didn’t
hear much of the testimony, but you——

Mr. DoMeNiIcL I might ask the Secretary one question.

Mr. Secretary, while you have obviously been involved in the
Indian water part of this intimately, the Secretary of the Interior
has been involved in working with OMB and others on the funding
of the project. And I just wonder if you know, are you now within
the Administration really committed to not only this legislation,
but to proceeding ahead with the project?

Mr. SWIMMER. I believe I can answer that affirmatively, that we
are in agreement with the project. We support legislation that will
effect the settlement agreement reached by the parties, and I think
that with a minor amount of time, some of the drafting concerns
that we have can be taken care of.

Earlier, I listened to the testimony of the attorney general,
Duane Woodard, from the State of Colorado. What he says is what
we agree with. Now, we want to be sure we get that in the lan-
guage and that we all agree the language says that, and that is ba-
sically where we are. But we are in support of this process and be-
lieve that it is the right way to go in this instance, not only to
settle these claims, but to substantially improve the lives and being
of a lot of people out in that country.

Mr. DoMmeNicl. Mr. Chairman, the reason I asked that question is
that we have in the past had two issues bouncing off this Adminis-
tration—one, the funding of the project, and two, the settlement of
the Indian water claims. From time to time, I have heard that we
will never get them both done. Since we are resolving one here, 1
want to be sure that the Administration is firmly committed to the
other aspect, which is the construction of the project.

Mr. SWIMMER. Yes, that is true.

Mr. CampBELL. Thank you. Appreciate your testimony, sir. That
answered two of my questions, too, so let me go to a couple of
others.

You mentioned there were several differences, Mr. Marchant—
we are going to have to run in a few minutes. Take a few minutes
more before we take a break. You said it was—as I understood
your testimony, the Administration didn’t think it was economical-
ly feasible, but it is going to support it.

Also, the question of water leasing, as I understand the language,
and as we heard the attorney general mention under 5(c), it 1s neu-
tral. It leaves it really to future judicial settlement. Doesn’t address
it one way or the other. Apparently, your interpretation is differ-
ent.

Is that true, or have you had a chance to study it?

Mr. SwiMMER. The legislation differs from the agreement. I am
not an attorney myself, but I would like to report that there are at
least two issues we think are sufficient, substantive and deserve
some discussion.

One of those is the characterization available to the tribes
through this agreement. The second issue deals with leasing, and it
is the advice of our counsel that there are some substantive differ-
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ences between the agreement we reached in December and the lan-
guage of the legislation as it is now drafted.

We don’t think that either of those issues is insurmountable, and
I have already expressed our willingness, and from a personal per-
spective, eagerness to sit down with the parties. There are, in addi-
tion, a few issues that are strictly technical that we need not deal
with today.

None of them, in my view, is insurmountable.

Mr. CampBELL. I have written to the Department on two differ-
ent times, once in June and once in August, and I am still waiting
for a response. Also heard the attorney general mention the same
thing. They have written several times and haven’t gotten any
kind of responses.

I know I have had some complaints about the Federal mails, and
we aren’t that far apart, and I wonder why we haven’t gotten re-
sponses from letters sent in June or August that I have written on
this.

Mr. MARCHANT. Mr. Chairman, I would like to give the mail
credit for that tardiness—I would like to, but I can’t. I think the
fact that we are tardy is simply a reflection of the complexity of
the bill, and the fact it includes the concerns of the Department of
the Interior, Justice, reclamation issues which are my concern and
tribal issues which are Secretary Smimmer’s concerns. We have ex-
pended a lot of energy trying to reach consensus.

We are close in the Administration now. In fact, we have consen-
sus in the Administration, and it remains only for us to——

Mr. CampBELL. When you have the time to look at it, you will
give us a written explanation of your differences?

Mr. MARCHANT. Absolutely.

Mr. CampBELL. Can you give me a tentative date we can expect
that?

Mr. MArRcHANT. We will have a letter, any luck at all, and bar-
ring Postal Service—we will get to you within 1 week or 10 days.

Mr. CampBELL. And also, you mentioned your willingness to sit
down with the tribes in Colorado, too, to amend the language. Is
that—could we foresee moving forward to that, too, and not wait-
ing 3 or 4 months? Could we depend on you to do that also in the
short time?

Mr. MARCHANT. Certainly.

Mr. CampBELL. All right.

Let’s see, maybe one other thing, too. Well, I will skip that one.
Let me just hold on just a minute to look through my notes just a
moment. I think that will be all, and I appreciate your testimony.

Mr. SwiMMER. Thank you.

Mr. MARcHANT. Thank you.

Mr. CampPBELL. Thank you, Secretary Swimmer, too.

We have a quorum call on, so I will call a 10-minute recess if
people would like to get a cup of coffee or relax here for about 10
minutes. We will be out for about 10.
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AFTER RECESS

Mr. CampBELL. The hearing will be back in order.

The next witnesses will be mayor Thomas Taylor from the city of
Farmington, New Mexico; and Mr. Steve Reynolds from the New
Mexico Interstate Stream Commission. And we will proceed with
mayor Taylor, if it is all right.

PANEL CONSISTING OF THOMAS TAYLOR, MAYOR, CITY OF
FARMINGTON, NEW MEXICO; AND STEVE REYNOLDS, SECRE-
TARY, NEW MEXICO INTERSTATE STREAM COMMISSION

Mr. TAYLOR. Mr. Chairman, I thank you for the opportunity to be
able to speak to you this afternoon. I am Tom Taylor, mayor of the
city of Farmington, New Mexico, and I am representing the San
Juan Water Commission here today.

It was a milestone in New Mexico water history last year when
officials representing the cities of Aztec, Bloomfield and my city of
Farmington, San Juan County, New Mexico, and the San Juan
Rural Water Users Association joined to form the commission.

The commission is to be responsible for the repayment and allo-
cation of the State of New Mexico’s share of the waters of the of
the Animas-La Plata project. New Mexico is entitled to 30,000 acre-
feet of water to be used for the benefit of the citizens, municipali-
ties, water user associations and industries in San Juan County.

Farmington only received about 6 inches of rain a year. Virtual-
ly every living thing in my community depends on the flow in that
river. It is critical to our future, to the growth and development of
my city and to the areas in northwest New Mexico.

We in New Mexico have long supported the Animas-La Plata
Project, not only for the benefits which it will bring to our commu-
nities, but also for the benefits that will accrue to our neighbors in
Colorado. Our friends in Colorado have given us the opportunity to
participate not only in the negotiations for the cost sharing agree-
ment, which was mandated by the Congress and successfully con-
cluded on June 30, 1986, but also in the historic Indian Water
Rights Settlement Agreement, which is the subject of legislation
under consideration today.

These agreements were made in good faith reliance upon Federal
promises which include not only the law of the river, but treaties
over 100 years old between the Ute Indians and U.S. Government.

The alternative to this legislation is litigation which would cost
millions of dollars, take decades to resolve and cause enormous dis-
ruption of non-Indian water rights, both in Colorado and New
Mexico. Litigation can and should be avoided by passage of this leg-
islation.

The citizens of New Mexico and Colorado have a vital interest
and a vested right to use of the water and the benefits of the
Animas-La Plata project as granted and protected by prior congres-
sional action, by interstate compacts involving the Colorado River
and by treaties with the Indian tribes.
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It is our strong belief that the passage of this legislation and the
construction of the Animas-La Plata project will enable our entire
region to obtain the economic benefits which can flow from the
maximum utilization of our precious water resources. Water is es-
sential to our economy. We in New Mexico request your support
for the passage and implementation of this legislation.

Thank you.

[Prepared statement of Mr. Taylor follows:]
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STATEMENT OF
THOMAS C. TAYLOR
MAYOR, CITY OF FARMINGTON, NEW MEXICO
MEMBER, SAN JUAN COUNTY, NEW MEXICO, WATER COMMISSION
BEFORE THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES
regarding
H.R. 2642
THE COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT OF 1987
WASHINGTON, D.C.
September 16, 1987
| am Tom Taylor, Mayor of the City of Farmington, New Mexico, and | am
here today representing the San Juan Water Commission of Northwestern

New Mexico.

It was a milestone in New Mexico water history last year when officials
representing the cities of Aztec, Bloomfield and Farmington, San Juan
County, New Mexico, and the San Juan Rural Water Users Association
agreed to form the Commission. The Commission is to be responsible for
the repayment and allocation of the State of New Mexico's share of the
waters of the Animas-La Plata Project. New Mexico is entitled to 30,000
acre-feet of water to be used for the benefit of the citizens,
municipalities, water user associations and industries in San Juan County.
This supply of water out of the Animas River is critical to the future
growth and development of my city and our area of northwestern New

Mexico.

We in New Mexico have long supported the Animas-La Plata Project, not
only for the benefits which it will bring to our communities but also for

the benefits that will accrue to our neighbors in Colorado. Our friends in
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Colorado have given us the opportunity to participate not only in the
negotiations for the Cost Sharing Agreement which was mandated by the
Congress and successfully concluded on June 30, 1986, but also in the
historic Indian Water Rights Settlement Agreement which is the subject of
legislation under consideration today. These agreements were made in
good faith reliance upon federal promises which include not only the law of
the river but treaties over 100 years old between the Ute Indians and
United States Government. The alternative to this legislation is litigation
which could cost millions of dollars, take decades to resolve and cause
enormous disruption of non-Indian water rights both in Colorado and New
Mexico. Litigation can and should be avoided by passage of this

legislation.

The citizens of New Mexico and Colorado have a vital interest and a vested
right to use of the water and the benefits of the Animas-La Plata Project
as granted and protected by prior congressional action, by interstate
compacts involving the Colorado River and by treaties with the Indian

Tribes.

It is our strong belief that the passage of this legislation and the
construction of the Animas-La Plata Project will enable our entire region to
obtain the economic benefits which can flow from the maximum utilization of
our precious water resources. Water is essential to our economy.

We in New Mexico request your support for the passage and implementation

of this legislation
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Mr. CampeBELL. Thank you, mayor Taylor. I have no questions of
you, and if you would like to proceed, Mr. Reynolds—and I might
mention we are trying to keep it to a 5-minute testimony, if we
can. We have a lot of people.

Mr. ReyNoLps. I will try, Mr. Chairman.

Mr. CampBELL. Your full testimony will be in the record anyway,
in writing.

Mr. REynoLps. Thank you, Mr. Chairman, and members of this
distinguished committee. Public Law 90-537 was enacted in Septem-
ber of 1968, and authorized a Central Arizona project and also the
Animas-La Plata project, along with other Upper Colorado River
Basin projects.

The act accommodated the interests of all seven of the Colorado
River Basin States after decades of controversy, litigation and ne-
gotiation. I am confident that the witnesses here today represent-
ing the other Colorado Basin States will acknowledge the accord
that led to the enactment of the legislation authorizing the Central
Arizona pr(g'ect.

Section 501(b), that act directs the Secretary to proceed as nearly
as practical with the construction of the Animas-La Plata project
concurrently with the construction of Central Arizona project to
the end of the former shall be completed not later than the date of
the first delivery of water from the Central Arizona project.

The first delivery of water from that project was made in March.
It was 1985. Obviously, the goal of section 5(d)1)Xb) can’t be met.
Some delay in the initiation of construction of the Animas-La Plata
project was justified for the reason that the Bureau’s definite plan
report requires substantial change in the project configuration.

Whether or not the construction of the Animas-La Plata project
could have been completed in the timely manner contemplated by
Congress is now moot. The section 5(d)Xb) is an element of that
accord among the seven States that was insisted upon by Congress-
man Wayne Aspinall of Colorado to make clear the Federal com-
mitment to implement the 7-State consensus.

The Bureau’s definite plan report shows that the Animas-La
Plata project could furnish a water supply of some 14,200 feet for
irrigation in New Mexico, about half of that supplemental service
lands rather than newly irrigated lands.

The project could also furnish 900 acre-feet of water annually for
380 fill surface acres on that portion of the Ute Mountain Indian
Reservation in New Mexico. Also, been capable of furnishing 38,400
acre-feet of water annually for municipal, industrial use in San
Juan County, New Mexico; Farmington, Aztec, Bloomfield, rural
communities adjacent to those cities, and for Shiprock; the latter a
town on the Navaho Indian Reservation in New Mexico.

By the enactment of Public Law 99-88 in August of 1985, Con-
gress profoundly altered the rules of the game that had been set by
earlier Federal legislation. That 1985 act provided that none of the
funds it appropriated could be extended to undertake construction
of the Animas-La Plata project except under terms and conditions
acceptable to the Secretary of the Interior as set forth in a binding
cost sharing and financing agreement.

Presumably, the objective of that 1985 act was to hold down the
Federal budget deficit, an objective which we all have shared. The
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people in New Mexico understand that the Federal Government’s
financial status has changed since 1968, when the Animas-La Plata
project was authorized.

Mr. Chairman, I think that Congressman Wayne Aspinall would
have understood the need to change the rules in the middle of the
game, and I am sure that he would have welcomed the opportunity
to settle the Colorado Ute Indian water rights claims by enacting
H.R. 2642 and constructing the Animas-La Plata project.

A part of the strategy of that 1985 act was to test whether the
project beneficiaries truly believed the project is worthwhile. The
Animas-La Plata project beneficiaries have met that test by a joint
powers agreement under State law. The cities of Aztec, Bloomfield,
Farmington of San Juan County, and the San Juan Rural Water
Users Association have agreed on an allocation of the water avail-
able in the Animas-La Plata project, and an ad valorem tax suffi-
cient to finance during the construction of the project the cost allo-
catable to industrial and municipal water supply of 30,800 acre-
feet.

That cost is estimated to be $12.8 million. The New Mexico Inter-
state Stream Commission, upon which I serve as secretary, agreed
to the deferral of facilities required for the irrigation of 1900 acres
of full service land in New Mexico, and the construction of those
works by one or more non-Federal entities on such schedule as
those entities deemed to be practical.

The cost thus deferred is estimated at $9 million. The effect of
the June 30, 1986 agreement in principle concerning the Colorado
Ute Indian water rights settlement and binding agreement for the
Animas-La Plata project cost sharing that was approved by the
Secretary of the Interior is to reduce the construction of the cost to
be financed by the United States.

This is at October 1985 prices, from $500 million to $317 million.
And that reduction in the Federal cost sharing burden was effected
by the non-Federal entities in New Mexico and Colorado commit-
ting to pay up front $68 million of the construction costs and agree-
ing to the deferral of construction of project works costing $124
million, until the non-Federal entities deem it practical to finance
that work.

The enactment of H.R. 2642, in construction of the Animas-La
Plata Project, are needed to implement the negotiated settlement
of the Colorado Ute Indian Tribe’s reserved water rights stream.
That negotiated settlement is consistent with the Justice Depart-
ment’s current vigorous efforts to negotiate rather than litigate
Indian water right claims, and I am pleased to hear today, Mr.
Chairman, that is the goal of this committee.

If the bill is not enacted, ill will and expensive, protracted litiga-
tion would be fostered. The outcome of that litigation is, of course,
uncertain, but ultimately could require the—that facilities are pay-
ments more costly than the Federal share of the Animas-La Plata
project to meet the United States trust obligations to the Colorado
Ute Tribes.

I understand section 5 of the bill, which would authorize the use
of tribal water rights off the tribe’s reservations may be trouble-
some to some of the Colorado River Basin States.
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In the course of the negotiation of the June 1986 binding agree-
ment for Animas-La Plata project cost sharing and financing, the
New Mexico Interstate Stream Commission agreed to not oppose
congressional action exempting the Southern Ute and Ute Moun-
tain Indian Tribes from restrictions of the Non-Intercourse Act as
those restrictions relate to the sale or lease of water for use of their
respective reservations, provided that an agreement for financing
and cost sharing for the Animas-La Plata project was executed as
it has been.

Mr. Chairman, I believe that our concession on that point is not
prejudicial to New Mexico’s interests, and that is still our position.
And on behalf of the State, Mr. Chairman, I urge this distinguished
committee’s favorable consideration of H.R. 2642, and I thank you
for the opportunity to present this statement.

[Prepared statement of Mr. Reynolds follows:]
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STATEMENT
presented to the
HOUSE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
H.R?n2642
A BILL TO IMPLEMENT THE SETTLEMENT OF
THE COLORADO UTE INDIAN WATER RIGHTS CLAIMS
S. E. ggynolds
New Mexico State Engineer
September 16, 1987

Public Law 90-537, enacted on September 30, 1968, authorized
the Central Arizona Project and also the Animas-La Plata Project
along with several other Upper Colorado River Basin projects.
The Act accommodated the interests of all seven of the Colorado
River Basin states after decades of controversy, litigation and
negotiation. I am confident that the witnesses here today
representing the other Colorado River Basin states will acknowl-
edge the accord that led to the enactment of the legislation
authorizing the Central Arizona Project.

Section 501(b) of the Act directs the Secretary to proceed
as nearly as practicable with the construction of the Animas-La
Plata participating project concurrently with the construction of
the Central Arizona Project to the end that the former shall be
completed not later than the date of the first delivery of water
from the Central Arizona Project; provided only that appropriate
repayment contracts for the Animas-La Plata Project shall have
been executed as provided in Section 4 of Public Law 84-485, the
law authorizing the Colorado River Storage Project in the Upper
Basin.

The first delivery of water from the Central Arizona Project

was made in March of 1985; obviously the goal of Section 501(b)
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cannot be met. Some delay in the initiation of construction of
the Animas-La Plata Project was justified for the reason that the
Bureau's definite plan report required substantial change in the
project confiqguration. Whether or not the construction of the
Animas-La Plata Project could have been completed in the timely
manner contemplated by Congress is now moot. But Section 501(b)
is an element of the 1968 accord among the Colorado River Basin
states insisted upon by Congressman Wayne Aspinall of Colorado to
make clear the federal commitment to implement the seven-state
consensus,

The Bureau of Reclamation's definite plan report shows that
the Animas-La Plata Project, as authorized, would be capable of
furnishing a water supply of 14,200 acre-feet annually for 4,530
acres of full-service lands and 3,760 acres of supplemental
service lands within the La Plata Conservancy District near
Farmington, New Mexico. The Project could also furnish 900
acre-feet of water annually for 380 full-service acres on that
portion of the Ute Mountain Ute Indian Reservation within New
Mexico.

The Project would also be capable of furnishing 38,400
acre-feet of water annually for municipal and industrial use in
San Juan County, New Mexico, for the municipalities of
Farmington, Aztec, Bloomfield, rural communities adjacent to
those cities and for Shiprock, the latter a town on the Navajo
Indian Reservation in New Mexico.

The Bureau of Reclamation's definite plan report shows that

the Animas-La Plata Project would be capable of supplying 198,200
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acre-feet of water annually for use in Colorado and New Mexico;
of that amount 53,500 acre-feet or 27 per cent would serve New
Mexico facilities. The Animas-La Plata Project water supply for
New Mexico would result in the beneficial consumptive use of
about 34,100 acre-feet of New Mexico's apportionment under the
Upper Colorado River Basin Compact of 1948. The Secretary of the
Interior has acquired, pursuant to State law, the water rights
needed for the New Mexico portion of the Project. The rights
have a May 1, 1956, priority date.

By the enactment of Public Law 99-88 in Augqust of 1985,
Congress profoundly altered the "rules of the game" that had been
set by earlier federal legislation. The 1985 act provided that
none of the funds it appropriated could be expended to undertake
construction of the Animas-La Plata Project, except under terms
and conditions acceptable to the Secretary of the Interior as set
forth in a binding, cost-sharing and financing agreement.

Presumably, the objective of the 1985 Act was to hold down
the federal budget deficit, an objective which we all should
share. The people of New Mexico understand that the federal
government's financial status has changed since 1968, when the
Animas-La Plata Project was authorized.

A part of the strategy of Public Law 99-88 was to test
whether the project beneficiaries truly believe the project is
worthwhile. The Animas-La Plata Project beneficiaries have met
that test. By a Joint Powers Agreement under State law, the
cities of Aztec, Bloomfield and Farmington, San Juan County and
the San Juan Rural Water Users Association have agreed upon an
allocation of the water to be made available by the Animas-La

-3-
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Plata Project and an ad valorem tax sufficient to finance during
the construction of the Animas-La Plata Project the cost
allocable to a municipal, industrial water supply of 30,800
acre-feet. That cost is estimated to be $12.8 million,

The New Mexico Interstate Stream Commission, upon which I
serve as Secretary, agreed to the deferral of facilities required
for the irrigation of 1900 acres of full-service land in New
Mexico and the construction of those works by one or more
non-federal entities on such schedule as those entities deem
practicable. The cost thus deferred has been estimated at $9
million. ’

The effect of the June 30, 1986, "Agreement in Principle
Concerning the Colorado Ute Indian Water Rights Settlement and
Binding Agreement for Animas-La Plata Project Cost-sharing" that
was approved by the Secretary of the Interior, is to reduce the
construction cost financed by the United States from $509 million
to $317 million. That reduction in the federal cost-sharing
burden was effected by the non-federal entities committing to pay
up-front $68 million of the construction cost and agreeing to the
deferral of construction of project works costing $124 million
until non-federal entities deem it practicable to finance the
work.

Enactment of H.R. 2642 is needed to implement the negotiated
settlement of the Colorado Ute Indian Tribes reserved water
rights claims. That negotiated settlement is consistent with the

Justice Department's current vigorous efforts to negotiate,

rather than litigate, Indian water rights claims.
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If the bill 1is not enacted, 1ill-will and expensive,
protracted 1litigation would be fostered. The outcome is
uncertain, but ultimately could require facilities or payments
more costly than the federal share of the Animas-La Plata Project
to meet the United States trust obligation to the Colorado Ute
Tribes.

I understand that Section 5, which would authorize the use
of tribal water rights off the tribes' reservations, may be
troublesome to some of the Colorado River Basin states. In the
course of the negotiation of the June 1986 binding agreement for
Animas-La Plata Project cost-sharing and financing, the New
México Interstate Stream Commission agreed to not oppose
Congressional action exempting the Southern Ute and Ute Mountain
Ute Indian Tribes from the restrictions of the Non-Intercourse
Act (25 USC 177) as those restrictions relate to the sale or
lease of water for wuse off their respective reservations;
provided that an agreement for financing and cost-sharing for the
Animas-La Plata Project has béen executed pursuant to Public Law
99-88. I believe our concession on the point is not prejudicial
to New Mexico's interests; and that is still our position.

Oon behalf of New Mexico I urge this distinguished Commit-
tee's favorable consideration of H.R. 2642; and I thank you for

the opportunity to present this statement.
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Mr. CampBELL. Thank you, Mr. Reynolds, and mayor Taylor. I
have no questions. I just would say, though, that your communities
in northwestern New Mexico and mine in southwestern Colorado
share a common past, and part of that common past, as I under-
stand it from historians, has been that there were six civilizations
who left that area because of lack of water.

And I would sure hope you do, too, that—we are not going to
have a common future and be the seventh civilization to leave be-
cause of a lack of water.

Thank you, and I would like to defer to Congressman Rhodes, if
he has any questions or comments.

Mr. RHobpEs. No questions, Mr. Chairman.

Mr. TAYLOR. I read the same history and I share your hope.

Mr. CampBELL. Part of it is frightening, if you think what hap-
pened could happen to us. Thank you.

Mr. CampBELL. The next witness will be Mr. Ralph Hunsaker,
Central Arizona Water Conservation District, accompanied by Mr.
Dennis Underwood and Mr. Jack Stonehocker. Oh, and excuse me,
Barbara Markham, chief counsel from the Colorado Department of
Water Resources. And we will start with Ralph Hunsaker.

STATEMENT OF RALPH HUNSAKER, CENTRAL ARIZONA WATER
CONSERVATION DISTRICT, ACCOMPANIED BY BARBARA MARK-
HAM, CHIEF COUNSEL, ARIZONA DEPARTMENT OF HUMAN RE-
SOURCES; DENNIS UNDERWOOD, EXECUTIVE DIRECTOR, COLO-
RADO RIVER BOARD OF CALIFORNIA; AND JACK STONE-
HOCKER, EXECUTIVE DIRECTOR, COLORADO RIVER COMMIS-
SION OF NEVADA

Mr. HUNSAKER. Yes, you did.

Mr. Chairman, I am Ralph Hunsaker. I am an attorney with
O’Connor, Cavanagh, Anderson, Westover, Killingsworth & Be-
shears of Phoenix, Arizona. I represent the Central Arizona Water
Conservation District; however, today I am also appearing on
behalf of the Department of Water Resources of Arizona, the Colo-
rado River Board of California, and the Colorado River Commission
of Nevada. These three agencies have the responsibility to speak
for their States on policy with regard to the management and use
of the Colorado River.

I am accompanied by Barbara Markham, chief counsel, Depart-
ment of Water Resources of Arizona; Dennis Underwood, executive
director of the Colorado River Board of California; and Jack Stone-
hocker, director of the Colorado River Commission of Nevada.

Mr. Chairman, we have prepared a written statement and would
like that to be included in the record.

Mr. CampBELL. Without objection, it will be included.

Mr. Hunsaker. We appreciate the opportunity to testify before
your committee on H.R. 2642.

The Colorado Ute Indian Water Rights Final Settlement Agree-
ment on December 10, 1986 represents a complex and apparently
comprehensive resolution of Winters water rights for the Ute
Mouéldtain Ute and Southern Ute Tribes on the stream systems in-
volved.



120

Two important principles regarding off-reservation use within
Colorado are a part of that settlement: No. 1, the requirement that
Winters rights be subject to State administration of water rights;
and, two, subordination of the priority dates of each Winters right
to protect junior appropriators.

e feel that these two principles represent a significant advance
for the administration of Winters rights and believe they should be
considered in every settlement of this character.

Our concern with the settlement is found in article V B(b) there-
of, which provides for the use of Winters rights outside the State of
Colorado.

Management and use of Colorado River water is governed by a
series of interstate compacts, international treaties, U.S. Supreme
Court decrees, Federal and State statutes, and contracts, collective-
ly described as the law of the river, which apportions water rights
between basins and among the seven Colorado River States, and es-
tablishes a priority system to the use of Colorado River water.

These documents, painfully developed over the past 65 years,
have been relied upon institutionally by the seven Colorado River
Basin States in the development of their apportioned Colorado
River water and, in the case of Mexico, its annual guaranteed de-
livery of river water pursuant to the Mexican Water Treaty be-
tween the United States and Mexico.

A basic premise of the river’s priority of use system is that water
which cannot be beneficially used by a Colorado River right holder
becomes available to meet the water needs of lower priority right
users, which may not otherwise be met.

By the same token, unused apportionments of one State can be
beneficially used by another State until such time as those waters
are needed by the State to which the water was apportioned.

Given that the river has been fully apportioned and that the
States’ total apportionments and the delivery obligations pursuant
to the Mexican Water Treaty far exceed the river’s long term
supply, the selling and leasing of a State’s unused apportioned
water for use in another State by any entity is inconsistent with
the law of the river, and would severely injure other river users.

It would allow a party with no Colorado River water rights to
obtain priorities to and take away Colorado River water away from
entities and States with longstanding rights.

As an example of the importance of the law of the river appor-
tionment and priority scheme, one only needs to review the testi-
mony and reports leading up to the passage of Public Law 90-537,
the Colorado River Basin Project Act, which among others author-
izes the Animas-La Plata project and the Central Arizona project.

The feasibility of the Central Arizona Project was and is depend-
ent upon receiving water that is not needed in the Upper Basin. If
this water is sold, it would diminish the yield of the Central Arizo-
na project. The Congress was keenly aware of this in its authoriza-
tion of the project.

The Indian reservations involved in the settlement agreement
are located in Colorado and transfer of their rights as set forth in
the agreement outside Colorado to another State within the Colora-
do River system would be inconsistent with and therefore not per-
mitted by the law of the river.
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Attached to this statement is a more indepth review of the law of
the river with regard to the settlement agreement. The key provi-
sions of the law of the river on this issue are the Colorado River
Compact of 1922, the Boulder Canyon Project Act of 1928, the
Upper Colorado River Basin Compact of 1948 and several Supreme
Court decisions and decrees in Arizona v. California.

Running through each of them is the thread that protection of
the rights and interests of the two basins and each of the States to
the use and priorities of their apportioned share of Colorado River
water.

The apportionment and priority scheme is comprehensive in
dealing with the waters of the river, designates quantities and pri-
orities for use within each of the States, and identifies which State
will be charged with the use involved.

The foundation document is the 1922 Colorado River Compact,
which divided the water of the Colorado River Systems between the
Upper Division States of Colorado, New Mexico, Utah and Wyo-
ming and the Lower Division States of Arizona, California and
Nevada.

The compact apportions from the Colorado River System to each
of these two basins “the exclusive beneficial consumptive use to 7.5
million acre-feet of water per annum.” It also requires the States
in the Upper Division “shall not withhold water, and the States of
the Lower Division shall not require the delivery of water, which
cannot reasonably be applied to domestic and agricultural uses.”

The development of the Lower Basin and apportionment of its
7.5-million acre-feet share under the compact began with congres-
sional passage of the 1928 Boulder Canyon Project Act. In so doing,
Congress explicitly approved the compact and made the rights of
the United States to Colorado River System water, “as well as the
rights of those claiming under the United States,” subject to the
compact.

This presumably makes Indian reservations claiming Colorado
River System waters, such as the Ute Mountain Ute and Southern
Ute Tribes, subject to the compact.

This act, in additional to authorizing construction of Hoover
Dam and the All-American Canal, preempted State water rights
administration of the mainstream of the river within the Lower
Basin and made a contract with the Secretary mandatory for any
diversion of water.

In Arizona v. California, the Supreme Court adopted the appor-
tionment scheme of the Boulder Canyon Project Act and recognized
broad discretion in the Secretary of the Interior to allocate and dis-
tribute waters from the mainstream.

Unlike the Lower Division States, who had to rely on the Su-
preme Court to apportion their share of the Upper Basin, were able
to reach an apportionment under the 1948 Upper Colorado River
Basin Compact.

These documents and others making up the law of the river bar
the interstate and interbasin transfer of the Winters water rights
of the Ute Indian reservations. They require that the user basin or
user State be charged with the use of the water under the water
accounting system they establish.
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They do not recognize or establish any procedures whereby such
transfers could be accommodated or dealt with or the transferring
State could be charged with the water use.

In addition, while priority dates are set forth in the settlement
agreement for use of these waters within the State of Colorado,
there is no process for evaluating priorities across State lines and
accommodating the impact on those in other States.

The sale of—

Mr. CampBELL. Could I interrupt you? We only have 5 minutes to
get back over there and vote again. I hate to interrupt you right in
the middle of testimony. I thought you might be done by now.

We will run over there and vote, and we will come back, and we
will have some questions, too.

AFTER RECESS

Mr. CampBELL. The hearing is in session, if you would like to con-
tinue.

Also, I would like to remind the panel of the time constraints.
We have a lot of people yet waiting. Some of them have early air-
planes, and if you could try and keep it down to our 5-minute limit,
I would appreciate it.

Mr. HUNSAKER. I will be brief. Thank you.

The sale of the winter waters within the State of Colorado has
been considered in a lot of detail in the settlement agreement in
the priority dates and the administrative problems have been set-
tled and the rights of junior appropriators have been protected, but
with respect to other States and interbasin and interstate sales,
that is not true. We believe that the disclaimer language in article
5 of the settlement agreement does not begin to answer the ques-
tions which we have raised here, and it essentially abandons all
those questions to the courts which all of the people in the basin
would like to avoid.

We therefore believe that this position is ill conceived and will
only serve to disrupt the entire structure of rights and priorities in
the area of Colorado River water developed and relied upon over
the past 65 years. We therefore propose amendments which are at-
tached to our statement, and I won’t go into any detail with respect
to those except simply to say that we ask that the interstate sale of
water be barred and that we indeed have a true neutrality so that
this legislation and this agreement which are entered into affect
water rights within the State of Colorado only and not affect other
States with respect to their priority systems which have been me-
ticulously worked out and create difficulties and problems within
those other States.

We would like to ask also that the record be kept open for 3
weeks for submission of any additional written comments, Mr.
Chairman.

Mr. CampBELL. Without objection, it will remain open for 3
weeks.

[Prepared statement of Mr. Hunsaker, with attachments, follow:]
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Joint Statement
of ~
Department of Water Resources of Arizona,
Colorado River Board of California, .and
Colorado River Comﬁiésion of Nevada
§<_\on — T
House Bill 2642
- before the
Committee on Interior and Insular Affairs
House of Representatives

September 16, 1987

Mr. Chairman, I am Ralph Hunsaker, I am an attorney with
O'Connor, Cavanagh, Anderson, Westover, Killingsworth & Beshears
of Phoenix, Arizona. I represent the Central Arizona Water
Conservation District; however, today I am also appearing on
behélf of the Department of Water Resources of Arizona, the
Colorado River Board of California, and the Colorado River
Commission of Nevada. These three agencies have the respon-
sibility to speak for their states on policy with regard to the
management and use of the Colorado River. I am accompanied by
Alan Kleinman, Director of the Arizona Department of Water
Resources, Dennis Underwood, executive Director of the Colorado
River Board of California, and Jack Stonehocker, Director of the

Colorado River Commission of Nevada.
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We appreciate the opportunity to testify before your
Committee on H.R. 2642.

The issue of Indian and other reserved water rights
continues to be one of the most troubling to deal with in areas of
the western United States where water is in short supply. The
Winters doctrine of Indian reserved water rights is a recognized
aspect of western water law, and the right of Indian tribes to
develop their reservation lands is unquestioned. However,
because Winters rights do not depend on past use of water, un-
certainty as to the magnitude of Indian water rights claims and if
and when they will actually be exercised makes administration of
rights difficult and subjects long standing junior appropriators
to having their use of water cut back or terminated, disrupting
the economies they represent. This is an unavoidable consequence
of the Winters right generally.

However, in the past few years, the Department of the
Interior has made a significant change in course in dealing with
Winters rights which has worsened the uncertainty problem. It now
views them as a financial tool to accomplish Indian water rights
settlements rather than as an opportunity for land development
within reservation boundaries, which is the rationale the courts
have used in development of the doctrine. The Winters doctrine,
which has been developed entirely through court action, has never
been extended by a court to permit sale of the water apart from

the land. Traditionally, the Department, to meet Indian financial
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needs or to settle monetary claims of tribes, has requested
appropriations from Congress. It apparently now views sale of
these water rights outside of reservation boundaries as a money
making opportunity an? a way to reduce federal budgetary needs.

Further discussion of the issue of whether Winters rights may
be sold for use off the reservation and apart from the land is
provided in an attachment to this statement.

The Colorado Ute Indian Water Rights Final Settlement
Agreement of December 10, 1986 represents a complex and apparently
comprehensive resolution of Winters water rights for the Ute
Mountain Ute and Southern Ute Tribes on the stream systems
involved. Two important principles regarding off resérvation use
within Colorado are a part of that settlement: (1) the re-
quirement that Winters rights be subject to state administration of
water rights and (2) subordination of the priority dates of each
Winters right to protect junior appropriators. We feel that these
two principles represent a significant advance for the
administration of Winters rights and believe they should be
considered in every settlement of this character.

Our concern with the settlement is found in Article V B(b) of
the Settlement Agreement. That language states:

"Solely as a compromise for the purposes of this settlement,
the parties agree that the Tribes may, under this Agreement, use

the project and non-project reserved water rights secured to the

30-504 - 90 - 5
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Tribes by this Agreement outside the boundaries of their

reservations:
* * *

b. outside the State to the extent permitted by any:
(i) State law;

(ii) Federal law; -

(iii) interstate compact; or

(iv) international treaty
that pertains to the Colorado River or its tributaries, including
the appropriation, use, development, storage, regulation,
allocation, conservation, exportation or quality of those waters;

provided, however, that nothing in this Agreement shall be

construed to establish, address, or prejudice whether, or the
extent to which, any of the aforementioned laws do or do not
permit, govern or apply to the use of éhe Tribes' water outside
the State.”

Management and use of Colorado River water is governed by a
series of interstate compacts, international treaties, United
States Supreme Court decrees, federal and state statutes and
contracts collectively described as "The Law of the River" which
apportions water rights between basins and among the seven
Colorado River Basin states and establishes a priority system to
the use of Colorado River water. These documents, painfully
developed over the past 65 years, have been relied upon institu-
tionally by the seven Colorado River Basin states in the

development of their apportioned Colorado River water and, in the
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case of Mexico, its annual guaranteed delivery of river water
pursuant to the Mexican Water Treaty between the United States and
Mexico.

A basic premise of the river's priority of use system is that
water which cannot be beneficially used by a Colorado River right
holder becomes available to meet the water needs of lower priority
right users, which may not otherwise be met. By the same token,
unused apportionments of one state can be beneficially used by
another state until such time as those waters are needed by the
state to which the water was apportioned. Given that the river
has been fully apportioned and that the states' total
apportionments and the delivery obligations pursuant to the
Mexican Water Treaty far exceed the river's long-term supply, the
selling and leasing of a state's unused apportioned water for use
in another state by any entity is inconsistent with The Law of the
River and would severely injure other river users. It would
allow a party with no Colorado River water rights to obtain
priorities to and take Colorado River water away from entities
and states with long standing rights.

As an example of the importance of The Law of the River
apportionment and priority scheme one only needs to review the
testimony and reports leading up to the passage of Public Law
90-537, the Colorado River Basin Project Act, which among others
authorized the Animas - La Plata Project and the Central Arizona

Project. The feasibility of the Central Arizona Project was and

-5-
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is dependent upon receiving all water that is not needed in the
Upper Basin. If this water is sold, it would diminish the yield of
the Central Arizona Project. The Congress was keenly aware of

this in its authorization of the project.

The Indian reservations involved in the Settlement Agreement
are located in Colorado and transfer of their rights as set forth
in the agreement outside Colorado to another state within the
Colorado River system would be inconsistent with and therefore not
permitted by The Law of the River.

Attached to this statement is a more in depth review of The
Law of the River with regard to the Settlement Agreement. The key
provisions of The Law of the River on this issue are the Colorado

River Compact of 1922, the Boulder Canyon Project Act of 1928, the

Upper Colorado River Basin Compact of 1948 and several Supreme

Court decisions and decrees in Arizona v. California. Running

through each of these is the basic theme of protecting the rights
and interests of the two basins and each of the states to the use
and priorities of their apportioned share of Colorado River water.
The apportionment and priority scheme is comprehensive in dealing
with the waters of the river, designates quantities and priorities
for use within each of the states, and identifies which state will
be charged with the use involved.

The foundation document is the 1922 Colorado River Compact

which divided the water of the Colorado River System between the

Upper Division states of Colorado, New Mexico, Utah and Wyoming

-6-
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and the Lower Division states of Arizona, California, and Nevada.
The Compact apportions from the Colorado River System to each of
the two Basins "the exclusive beneficial comsumptive use to
7,500,000 acre-feet of water per annum". It requires the Upper
Division states to allow at least 75,000,000 acre-feet of water to
arrive at Lée Ferry every ten years. It also provides:
"The States of the Upper Division shall not

withhold water, and the states of the Lower Division

shall not require the delivery of water, which

cannot reasonably be applied to domestic and agri-

cultural uses." [Article III (e)].

. The development of the Lower Basin and apportionment of its

7,500,000 acre-feet share under the Compact began with

Congressional passage of the 1928 Boulder Canyon Project Act. 1In

so doing, Congress explicitly approved the Compact and made the
rights of the United States to Colorado River System water, "as
well as the rights of those claiming under the United States,”
subject to the Compact. This presumably makes Indian reservations
claiming Colorado River System waters, such as the Ute Mountain
Ute and Southern Ute Tribes, subject to the Compact.

This Act, in addition to authorizing construction of Hoover
Dam and the All-American Canal, preempted state water rights
administration of the mainstream of the River within the Lower
Basin and made a contract with the Secretary mandatory for any

diversion of water.
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The Supreme Court, in Arizona v. California, supra, 373 U.S.

546 (Opinion) 376 U.S. 340 (1964) (Decree), adopted the
apportionment scheme of the Boulder Canyon Project Act and also
recognized broad discretion in the Secretary of the Interior to
allocate and distribute waters from the mainstream of the Colorado
River available for consumptive use in the Lower Basin.

Unlike the Lower Division States, which had to rely on the
Supfeme Court to finally apportion the Lower Basin share of
Colorado River Compact waters, the states with claims to the Upper
Basin share were able to agree on a division among them. The 1948

Upper Colorado River Basin Compact was signed by Arizona,

Colorado, New Mexico, Utah, and Wyoming.

These documents and others making up The Law of the River bar
the interstate and interbasin transfer of the Winters water rights
of the Ute Indian reservations. They require that the user basin
or user state be charged with the use of the water under the water
accounting system they establish. They do not recognize or
establish any procedures whereby such transfers could be
accommodated or dealt with or the transferring state could be
charged with the water use. In addition, while priority dates are
set forth in the Settlement Agreement for use of these waters
within the State of Colorado, there is no process for evaluating
priorities across state lines and accommodating the impact on

those in other states.
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The sale of Winters water within the State of Colorado has
been considered in some detail in the Settlement Agreement.
Priority dates and administrative problems have been settled and
the rights of junior appropriators have been protected. The
opposite is true with regard to interbasin and interstate sales.
The disclaimer language in Article V of the Settlement Agreement
does not begin to answer these questions and essentially abandons
all of them once again to the courts, a result none of the states
wish to contemplate. The purpose of the Settlement Agreement was
to eliminate litigation.

We therefore believe that this provision is ill conceived
and will only serve to disrupt the entire structure of rights and
priorities to and use of Colorado River water developed and relied
upon over the past 65 years since the Compact was agreed upon. We
ask that the legislation be amended to prohibit interstate and
interbasin sales and to protect states and individuals not
signatory to the Settlement Agreement. We have attached proposed
amendments to Sections 4, 5 and 11 of H.R. 2642 to accomplish
these results.

As I have indicated, we are greatly concerned about the
actual impact and legal implications of Congressional
endorsement of the off-reservation use of Winters water rights.
The proponents of H.R. 2642 assert that section 5 of the bill is
designed solely to avoid the possible applicability of the general

restrictions against alienation of Indian land in the Indian

-9-
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Non-Intercourse Act (25 U.S.C. 177). However, the broad
authorization of section 5 to transfer Winters water "in
accordance with Article V of the Agreement" grants unqualified
Congressional "approval" of the off-reservation use which is our
principal concern. The present disclaimer language in subsection
5 (c) does not adequately negate the implications of such a
legislative "authorization". Consequently, we propose simply to
modify subsection 5 (a) to remove the possible impediment of the
Indian Non-Intercourse Act, which is the proponents' stated
objective. This direct approach leaves the validity of the off-
reservation use dependent on a source other than the statute,
while new subsection 5 (c) (2) expressly negates the Settlement
Agreement and the statute as the course of that authority, except
as to parties to the Settlement Agreement.

With respect to our second concern, that off-reservation use
might violate The Law of the River, we have proposed a two

pronged defense to that possibility. We believe that out-of-
state uses, which present the most serious problem for the
reasons I have already outlined, should be prohibited and would
add a new subsection 5 (b) (3) to so provide. This should be
acceptable to -the Tribes, since their representatives advise us
that they have no plans for any such transactions.

For in-state uses, we propose in a new subsection 5 (b) (4)
that the Secretary be required to give notice and an opportunity

to comment on such a proposal in order to permit public evaluation

~10-
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of a specific proposed transaction to determine whether it
conflicts with The Law of the River. This is a fair procedure and
should not impose any undue burden on the Tribes.

We propose to amend section 5 (c) to conform to our proposed
amendment of subsection 5 (a), i.e., that this Act would not
constitute a statutory authorization for off-reservation use.
Subsection 5 (c) (1) would be amended to make it clear that the
bill is not intended to amend The Law of the River. Since the

Boulder Canyon Project Act, the Colorado River Storage Project Act

and the Colorado River Basin Project Act are all supplemental to

the "reclamation laws" which are "waived" by Section 4 (b), the
latter section is also made subject to the disclaimer language in
section 5 (c) (1).

The legal attributes of any existing federal implied water
rights that may attach to the Tribes' reservations can only be
determined by the courts. Consequently, new subsection 5 (c) (2)
of our amendment makes it clear that the legislation and the
Settlement Agreement (1) do not validate any claim by the Tribes
of their legal right to make off-reservation uses under any
reserved water right which may attach to their reservations, (2)
shall not constitute a defense to any claim or injury by a party
who is not signatory to the Settlement Agreement and (3) shall
have no precedential value with respect to any other legislation
or litigation.

Because of the implications in Article V of the Settlement

Agreement which our proposed amendments to H.R. 2642 are designed

=-11-
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to neutralize, we propose an amendment to section 11 of the bill to
reverse the specified rule of construction by providing that the
Settlement Agreement shall be construed in a manner consistent with
the Act, not vice-versa.

Mr. Chairman, the three Colorado River Basin states that I
speak for today have indicated that they may wish to submit
additional materials on this important piece of legislation. I,

therefore, request that the record be held open to allow for this.
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Proposed Amendments to H.R. 2642
(Deletions struck through; additions underscored)

SEC. 4. PROJECT RESERVED WATERS.

(a) WATER FROM ANIMAS-LA PLATA AND DOLORES PROJECTS.--
The Secretary is hereby authorized to use water from the
Animas-La Plata and Dolores Projects to supply the project
reserved water rights of the Tribes in accordance with the
Agreement.

(b) APPLICATION OF FEDERAL RECLAMATION LAWS.--With
respect to the project reserved water supplied to the Tribes
or their lessees from the Dolores and Animas-La Plata
projects and subject to the limitations of subsection 5(c),
Federal reclamation laws shall not apply to those project
reserved waters except to the extent that those laws may also
apply to the other reserved waters of the Tribes. Federal
reclamation laws shall not be waived or modified by this
subsection insofar as those laws are required to effectuate
the terms and conditions contained in article III, section A,
subsection 1 and 2, and Article III, section B, subsection 1
of the Agreement.

‘ * * *
SEC. 5. TRIBAL WATER USE CONTRACTS.

¢y GENERAL-AUPHORFPY—Subiject-to-the-apprevat-of-the
Seeretary-and-to-the-proevisions-of-its-constitution;-each
Pribe-is-avthorized-to-enter-into-wator-use-contracts-te
sell;-exchange;-tease;-or-otherwise-temporarity-dispese-of
water-in-accordance-with-Articte-V-of-the-Agreenent -but-the

Tribes-sha}}-net-pernanent}y-abienate-any-vgtor-rightr-HThe
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raximum-torm-of-oach-such-wateor-use-econtract - -inctuding-alid
renewals;-shaltl-not-execeed-56-years-in-duration-

= - otherwi
valid contract entered into by either Tribe for the sale,
as t o to
e itle d isti W b bje
t sio o 77:
wat. ights o
t W] e ]

Secretary as provided by subsection (b) of this sectjon.

(b) APPROVAL BY SECRETARY.-- (1) The Secretary shall
approve or disapprove any water use contract submitted to him
within 180 days after submission or within 60 days after any
required compliance with section 102(2) (C) of the National
Environmental Policy Act of 1969 (42 U.S.C. 4332(2)(C))
whichever is later. Any party to such a contract may enforce
the provisions of this subsection pursuant to section 1361 of
title 28, United States Code.

(2) In determining whether to approve or disap-
prove a water use contract, the Secretary shall determine if
it is in the best interests of the Tribe and, in this
process, the Secretary shall consider, among other things,

the potential economic return to the Tribe and the potential
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environmental, social, and cultural effects on the Tribe.
The Secretary shall not be required under this paragraph to
prepare any study regarding potential economic return to the
Tribe, or potential environmental, social, or cultural
effects, of the implementation of a water use contract apart
from that which may be required under section 102(2) (C) of
the National Environmental Policy Act of 1969 (42 U.S.C.

4332(2) (€)).

€3> (5) Where the Secretary has approved a water

use contract, the United States shall not. thereafter be
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directly or indirectly liable for losses sustained by either
Tribe under such water use contract.

(c) SEOPE-OFP-AUFHORTIZAPEION. LIMITATIONS--(1) The
auvthorization-previded-for-in-subseetion provisions of
subsections (a) and (b) shall not amend, construe, supersede,
or preempt any State law, Federal law or contracts, inter-
state compacts, United States Supreme Court decrees, or
international treaty that pertains exclusjvely to the
Colorado River or its tributaries, including the appropria-

tion, use, development, storage, regulation, allocation,

conservation, exportation, or quality of those waters.
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other legislation or litigation.

(d) PER CAPITAL PAYMENTS.--The Proceeds from a water
use contract may not be used for per capita payments to
members of either Tribe.

* * *
SEC. 11. RULE OF CONSTRUCTION.

(a) IN GENERAL.--Phis-Aet The Agreement shall be
construed in a manner consistent with the-Agreement this Act.

(b) INDIVIDUAL MEMBERS OF TRIBES.--Any entitlement to
reserved water of any individual member of either Tribe shall

be satisfied from the water secured to that member’s Tribe.
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ATTACHMENT TO
JOINT STATEMENT
OF
DEPARTMENT OF WATER RESOURCES
OF ARIZONA, COLORADO RIVER BOARD
OF CALIFORNIA, AND COLORADO
RIVER COMMISSION OF NEVADA
ON
HOUSE BILL 2642
REGARDING “THE LAW
OF THE RIVER”

September 16, 1987

The current, proposed legislation seeks to implement the Colorado
Ute Indian Water Rights Final Settlement Agreement, dated
December 10, 1986. Article V(B)(b) of that Settlement Agreement
authorizes the Ute Mountain Ute and Southern Ute Indian Tribes to
use their water rights secured under said agreement not only
outside the boundaries of their reservations, but “outside the
State [of Colorado] to the extent permitted by any:

"(i) State law;
¥(ii) Federal law;
¥(iii) interstate compact; or
Y(iv) International treaty
that pertains to the Colorado River or its tributaries. . . .”

(Settlement Agreement, p. 60.) However, the aforementioned
collection of laws (part of what is referred to as “The Law of
the River”) do not permit out-of-state transfers to any extent
and therefore the language of the agreement creates a false
impression by implying that such transfers may be legally
permitted.

“The Law of the River” is that collection of interstate compacts,
international treaties, court decrees, federal and state
statutes, and contracts that control Colorado River operations
and the rights and priorities to Colorado River water. The Law
of the River is based on a scheme that apportions water rights
among states and between basins within the Colorado River

System, and a priority system to the use of Colorado River water.
A basic premise of the river'’s priority to use system is that
water which cannot be beneficially used by a Colorado River
right holder becomes available to meet the needs of lower
priority right users, which needs may not otherwise be met. By
the same token, unused apportionments of one state can be
beneficially used by another state until such time that those
waters are needed by the state for which the water was
apportioned.

The two Indian Tribes involved herein are located in Colorado,

1.
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and any possible transfer of their rights outside Colorado to
another state or to another basin within the Colorado River
System would impact upon, be contrary to, and thus not be
permitted by the apportionment and priority scheme of The Law of
the River.

I. The Law of the River
a) The Colorado River Compact

The foundation document is the 1922 Colorado River Compact by
which the seven western states in the Colorado River System
divided the waters in that system between two basins. The
Compact defines the Colorado River System as that portion of the
Colorado River and its tributaries within the United States
[Article II(a)]). It defines Upper and Lower Basins of the
Colorado River System according to where waters from those areas
drain into the Colorado River. Those parts of Arizona, Colorado,
New Mexico, Utah, and Wyoming that naturally drain into the
Colorado above Lee Ferry are defined as the Upper Basin; those
parts of Arizona, California, Nevada, New Mexico, and Utah that
drain into the Colorado below Lee Ferry are defined as the Lower
Basin [Article II(e)(f)(g)]. As is apparent, three of the seven
states--Arizona, New Mexico, and Utah--contain areas in both the
Upper and Lower Basins. However, Utah and New Mexico, along with
Colorado and Wyoming, are defined as Upper Division states while
Arizona, along with California and Nevada, are defined as Lower
Division states [Article II(c)(d)].

The Compact apportions from the Colorado River System to each of
the two Basins “the exclusive beneficial consumptive use of
7,500,000 acre-feet of water per annum [Article III(a)]. It
requires the Upper Division states to allow at least 75,000,000
acre-feet of water to arrive at Lee Ferry every ten years
[Article III(d)]. It also requires:

“The States of the Upper Division shall not withhold
water, and the states of the Lower Division shall not
require the delivery of water, which cannot reasonably
be applied to domestic and agricultural uses.”
{Article III(e)].

The Compact also protects “present perfected rights” to Colorado
River System waters and provides that such rights in the Lower
Basin be satisfied out of the stored water once a storage
capacity of 5,000,000 acre-feet has been provided on the main
Colorado vaer within or for the benefit of the Lower Basin
[Article VIII].
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b) Lower Basin Allocations and Development

The development of the Lower Basin and apportionment of its
7,500,000 acre-feet share under the Compact began with
Congressional passage of the 1928 Boulder Canyon Project Act
(BCPA). In so doing, Congress explicitly approved the Compact
[Sec. 13(a)] and made the rights of the United States to Colorado
River System water, “as well as the rights of those claiming
under the United States,” subject to the Compact. ([Sec. 13(b).]
Indian reservations, such as the Ute Mountain Ute and Southern
Ute Tribes, which claim Colorado River System waters under the
United States, are therefore subject to the Compact. Congress
not only made the Act subject to the terms of the Compact
[preamble] but also made the Act effective only upon one of two
contingencies: 1) ratification of the Compact by all seven
states; or 2) ratification by six of the seven states, including
California, plus California’s enacting a law limiting its
consumptive use share of the Lower Basin apportionment to
4,400,000 acre-feet per year plus not more than one-half of any
surplus or unapportioned waters available to the Lower Basin
[Sec. 4(a)]. Congress also authorized the three Lower Division
states (Arizona, California, .Nevada) to enter into an agreement
apportioning among them the Lower Basin share and providing for
use of tributary water [Sec. 4(a)]. Six states, including
California, did ratify the Compact, and California did pass the
Caljfornia Limitation Act, thus making the BCPA effective.
However, the three states never agreed on an apportionment of the
Lower Basin’s share, leaving it to the United States Supreme
Court, in Arizona v. California (1963) 373 U.S. 546, to rule that
Congress had indeed apportioned the Lower Basin share itself in
section 4(a) of the BCPA.

The BCPA promoted Lower Basin development by authorizing
construction of what came to be known as Hoover Dam and the All-
American Canal. In authorizing construction of the dam, Congress
was providing for storage capacity on the main Colorado River,
both within and for the benefit of the Lower Basin, far in excess
of the 5,000,000 acre-feet mentioned in Article VIII of the
Colorado River Compact. The BCPA again mentioned the need to
satisfy present perfected rights (sec. 6), but also gave the
Secretary of the Interior even broader authority to contract for
the delivery of water stored behind the dam to the whole variety
of claimants in the Lower Basin, not just to present perfected
rights holders. Congress made a contract with the Secretary
mandatory for any use of stored water: “No person shall have or
be entitled to have the use for any purpose of the water stored
as aforesaid except by contract made as herein stated.”

(Sec. 5).

The Supreme Court, in Arizona v. California, supra, 373 U.S. 546
(Opinion) 376 U.S. 340 (1964) (Decree), adopted the apportionment
scheme of the BCPA and also recognized broad discretion in the
Secretary of the Interior to contract and distribute Colorado

3.
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River System waters available for consumptive use in the Lower
Basin. In the 1964 Decree, the Court defined “mainstream” as the
mainstream of the Colorado River downstream from Lee Ferry,
including reservoirs [Art. I(B)], and defined “waters controlled
by the United States” to include all waters in that “mainstream,”
including reservoirs [Art. I(E)]. The Court then enjoined the
United States (i.e., the Secretary of the Interior) from
releasing any “waters controlled by the United States” except in
accordance with a high priority accorded to the satisfaction of
present perfected rights without regard to state lines [Art.
II(A)(2-3)] and only in accord with the aforesaid apportionments
and “only pursuant to valid contracts” between the Secretary and
any "users” in Arizona, California, or Nevada [Art. II(B)(1-3,

5)].

It is thus apparent that any and all Colorado River mainstream
and reservoir water below Lee Ferry is controlled by the United
States and can only be allocated and distributed in the three
Lower Division states pursuant to contract. This is even true as
to present perfected rights, where an ongoing process seeks to
let contracts to holders of such rights recognized in the Court'’s
1979 Supplemental Decree (Arizona v. California (1979) 439 U.S.
419. But the vast majority gf the three Lower Division states’
apportionments had been contracted for years earlier, even before
the Court’s 1963 decision. 'In California, prioritized contracts
for 5,362,000 acre-feet of consumptive use were made in the early
1930's pursuant to the Seven Party Agreement entered into by
major California users in 1931. Similar contracts were entered
with Arizona and Nevada in the early 1940’'s. The Lower Basin's
full 7,500,000 share, and more, has been contracted for with
priority dates no later than the 1930’'s and 1940's, and the
Secretary must distribute mainstream water in accordance
therewith under the Court’s mandate in the 1964 Decree in Arizona
v. California.

To reaffirm United States administration in accord with the “Law
of the River,” Article III of the 1964 Decree explicitly enjoins
Arizona, California, and Nevada, as well as the major California
water user parties to the case, from interfering with “releases
and deliveries in conformity with Article II of this decree, of
water controlled by the United States;” [Art. III(B)] and

"From diverting or purporting to authorize the
diversion of water from:the mainstream the diversion of
which has not been authqrized by the United States for
use in the respective states; and provided further that
no party named in this Article and no other user of

. water in said states shall divert or purport to
authorize the diversion of water from the mainstream
the diversion of which has not been authorized by the
United States for its particular use;” [Art. III(C)]

“From consuming or purporting to authorize the

4.
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consumptive use of water from the mainstream in
excessof the quantities permitted under Article II of
the decree.” [Art. III(D)].

The 1964 Decree also provides that:

“Consumptive use of water diverted in one state for
consumptive use in another state shall be treated as if
diverted in the state for whose benefit it is
consumed.” [Art. I(K)].

and enjoins the United States as to charging water use:

“"Any mainstream water consumptively used within a state
shall be charged to its apportionment, regardless of
the purpose for which it was released;” [Art.
II(B)(4)]. .

Articles I(K) and II(B)(4) both mandate charging the
apportionment of the State in which water is consumptively used
for any water taken from the Colorado River system. These two
articles would apply to the fiive states which were parties to
Arizona v. California--Arizona, California, Nevada, New Mexico,
and Utah--as well as to the United States on behalf of Indian
reservations. :

The 1964 Decree allows each Lower Division State the use of its
own Lower Basin tributaries [California has none] without
diminishing its share in the mainstream apportionment.
"Pributaries” are defined as all stream systems which naturally
drain into the mainstream below Lee Ferry [Art. I(F)] and the
United States is enjoined from reducing “the apportionment or
delivery of mainstream water to users within the States of
Arizona and Nevada by reason of any uses in such states from the
tributaries flowing therein;” [Art. II(C)].

c) Upper Basin Allocations and Development

Unlike the Lower Division States, which had to rely on the
Supreme Court to finally apportion the Lower Basin share of
Colorado River Compact waters, the five states with claims to the
Upper Basin share were able to agree on a division among them.

The 1948 Upper Colorado River Basin Compact was signed by
Arizona, Colorado, New Mexicq, Utah, and Wyoming.

Unlike the Lower Basin apportionment, the Upper Basin Compact
charges each state for use of its tributaries. It defines the
“Colorado River System” as that portion of the Colorado River and
its tributaries within the United States [Art. II(a)], the “Upper
Colorado River System” as that portion of the System above Lee
Ferry [Art. II(i)], and then apportions the Upper Basin’s 1922
Compact share in the Upper System by awarding Arizona up to
50,000 acre-feet of consumptive use per annum and dividing what

5.
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is left between the other four signatory states on a percentage
basis [Art. III(a)(l,2)]. These apportionments are based on the
requirement that “Beneficial use is the basis, the measure and
the limit of the right to use;” [Art. III(b)(2)]. The Upper
Basin Compact establishes a multi-state Upper Colorado River
Commission to administer these apportionments as well as its
other provisions [Art. VIII].

Article IX(a) of the Upper Basin Compact provides, in part:

“No State shall deny the right of the United States of
America and . . . no State shall deny the right of
another signatory State, any person, or entity of any
signatory State to acquire rights to the use of water

. + . in one state . . . for the purpose of diverting,
conveying, storing or regulating water in an upper
signatory State for consumptive use in a lower
signatory State, when such use is within the
apportionment to such lower State made by this
Compact. . . .*

The Upper Basin Compact contains specific provisions similar to
Articles I(K) or II(B)(4) of ithe 1964 Decree in Arizona v.
California requiring the appdrtionment of the State in which
water is consumptively used to be charged for any such water
taken from the Colorado River System. First, it applies to water
use by the United States: .

“The consumptive use of water by the United States of
America or any of its agencies, instrumentalities or
wards shall be charged as a use by the State in which
the use is made. . . ." [Art. VII].

Second, it applies to use of water from five different Colorado
System rivers which flow in more than one State -- the La Plata,
Little Snake, Henry's Fork, Yampa, and San Juan:

“All consumptive use of water of [the river] and its
tributaries shall be charged under the apportionment of
Article III hereof to the state in which the use is
made. . . .” [Arts. X, XI, XII, XIII, and XIV].

The Upper Basin Compact contains language concerning rights of
the United States:

"Nothing in this Compacdy shall be construed as:

*(C) Affecting any rights or power of the United
States of America, its agencies or instrumentalities,
in or to the waters of the Upper Colorado River
System. . . ." [Art. XIX (b)].

6.
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This language does not refer 'to Indian reservation rights or
power. Indian reservations are neither “agencies” nor
"instrumentalities” of the United States. When reservations are
to be included, the term “wards” is used, as in Article VII,
infra, where the language “. . . its agencies, instrumentalities,
or wards” (emphasis added) is used. Therefore, Indian
reservations rights can be affected by this Compact.

Once the 1948 Upper Basin Compact apportioned the Upper Basin's
1922 Colorado River Compact share, major development could
proceed. The result was the 1956 Colorado River Storage Project
Act which authorized four major dam/reservoir storage projects in
the Upper Basin -- Flaming Gorge on the Green River, Curecanti on
the Gunnison, Navajo on the San Juan, and Glen Canyon on the
mainstream Colorado above Lee Ferry.

d) The Colorado River Basin Project Act
and the Operating Criteria

Following the Arizona v. California decision fixing Arizona's
share of the Lower Basin apportionment, Congress passed the
olorado River Basin Proiject 'Act in 1968. It authorized
construction of the Central REizona Project along with several
Upper Basin projects. It algo limited the apparent discretion
given the Secretary of the Interior by the 1964 Decree
[Art. II(B)(3)] to apportion water among Lower Basin users in
times of shortage, that is when less than 7,500,000 acre-feet of
mainstream water is available for consumptive use in the Lower
Basin. The 1968 Project Act provides that in time of such
shortage, the satisfaction of California’s full Lower Basin
apportionment (4,400,000 acre-feet of consumptive use), plus
early priority uses in Arizona and Nevada, shall take priority
over any mainstream releases to the Central Arizona Project [Sec.
301(b)].

The 1968 Project Act also provides:

“Rights of the upper basin to the consumptive use of
water available to that basin from the Colorado River
system under the Colorado River Compact shall not be
reduced or prejudiced by any use of such water in the
lower basin.” [Sec. 603(a)].

This section appears related :to Articles I(K) and II(B)(4) of the
1964 Decree in Arizona v. gaﬁ;;ggnia and to the provisions in the
1948 Upper Colorado River Badin Compact under which consumptive
is charged against the apportionment of the state of use. Under
this section 603(a), the Upper Basin rights cannot be ’"reduced”
by any Lower Basin use of Colorado River System water. This
would apply to any attempt to transfer an Upper Basin right or
diversion for consumptive use in the Lower Basin and would
preclude diminishing the Upper Basin’s 7,500,000 acre-feet share

7.
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under the Compact by the amount of such consumptive use,
necessarily implying that thq Basin (and State) of actual use is
the Basin (and State) to be charged.

Finally, the 1968 Project Act also requires the Secretary of the
Interior to develop for the storage reservoirs
authorized by the Boulder Canyon Project Act (Lake Mead) and the
Colorado River Storage Project Act (Lake Powell and the Flaming
Gorge, Curecanti, and Navajo storage reservoirs) toward meeting
the 1944 Mexican Treaty obligation, the Upper Division States’ 75
million acre-feet every ten years delivery obligation at Lee
Ferry, and other goals [Sec. 602(a)]. This requirement
reinforces the prior conclusion that the United States controls
and administers all mainstream water below Lee Ferry in
accordance with the Law of the River and establishes that such
control also extends to the major Upper Basin storage reservoirs.

There is much, much more that could be discussed about the “Law
of the River,” including reference to the Mexican Treaty of 1944
and the 1974 Colorado River Basin Salinity Control Act, but the
previous discussion should provide sufficient basis for analyzing
the issues raised by the potential off-reservation transfer of
Indian reservation Winters rights.

The Colorado River Compact of 1922 allocates water between the
Upper and Lower Basins and controls interbasin transfers. It
reserves to each basin, "respectively, the exclusjive beneficial
consumptive use of 7,500,000 acre-feet of water per annum”
(emphasis added) [Article III(a)]), and thus bars the transfer of
an Upper Basin right, such as that of one of the Ute Tribes, to
any user in the Lower Basin.

The key words in Article III(a) are "exclusive . . . consumptive
use.” Even were "use”’ not qualified, how could it possibly refer
to the transfer of a portion of the Upper Basin entitlement to
an entity in the Lower Basin whereby that entitlement is
consumptively used in the Lower Basin? The Upper Basin is only
entitled to water it can use, but how can it be deemed to have
used water that is consumptively used elsewhere? The words
“exclusive” and “consumptive¥ only reinforce this conclusion.
The Upper Basin'’s right is td "consumptive use” of the water and
this use must be "exclusive.” Not only must the water be
consumptively. used by the Upper Basin, but that use must be
exciusive, thus precluding any consumptive use in the Lower -
Basin.

The water rights of the two Ute Indian Tribes are part of
8.
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Colorado'’s share (under the 1948 Upper Colorado River Basin
Compact) of the Upper Basin entitlement (under the 1922 Colorado
River Compact). Any attemptdd interbasin transfer of tribal
water rights would thus violate the Colorado River Compact and be
prohibited by it. These tribal rights are subject to the Compact
by virtue of the Boulder Canyon Project Act, in which Congress
explicitly approved the Compact [sec. 13(a)] and provided that
the “rights of those claiming under the United States” were
subject to the Compact [sec. 13(b)].

Even if interbasin transfers were not prohibited outright. by
Article III(a) of the 1922 Compact, the only types of transfers
that would be desirable and attempted would be illegal pursuant
to other provisions of the Law of the River. The central issue
is which basin’s entitlement would be charged for the water
use.l. The transfer of a water right makes sense only if the
entitlement of the transferor (which may or may not be the
diverter) is charged, not that of the consumptive
user/transferee. And where the transfer is interbasin, it makes
sense only if the entitlement of the transferor basin is charged,
not that of the transferee basin. The idea is to transfer a
right that might otherwise go unused to a user who would not
otherwise be able to get water at all, easily, or with such a
high priority. But if the user’s apportionment is charged, that
cannot work. In the present |case, if the user/transferee is an
entity in the Lower Basin, where the 1922 Compact entitlement is
already apportioned between three States and oversubscribed, the
user cannot both take water and charge that use against the Lower
Basin’s entitlement without illegally displacing its higher
priority claimants. And if the user/transferee state's
apportionment of the Lower Basin entitlement were not
oversubscribed but instead still available for appropriation,
then there would be no need for a transfer from another Basin and
such a transfer would not be attempted. The point is that the
only interbasin transfers that would be advantageous, and thus
attempted, would be illegal.

This can best be analyzed by looking at the two methods by which
any off-reservation transfer of tribal water rights could be
effected. Either the reservation earmarks as its entitlement a
certain amount of water in the river system so that an entity in
another basin, state, or off-reservation in the same state can
divert and use that amount of water under a transferred claim of
right; or the reservation diverts water itself and physically
transfers it to an entity for use in another basin, state, or
off-reservation in the same gtate.

|
‘For interbasin transfers, the first method is doubtless the
cheaper, more desirable, and perhaps only practical way to

1. The same issue is central to the analysis of interstate
transfers, as we shall discuss, infra.

9.
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proceed. But even assuming such earmarking could occur in the
Upper Basin, the Secretary can release such water for use in the
Lower Basin only pursuant to [valid contract and only in accord
with the respective apportionments of Arizona, California, and
Nevada under the 1964 Decree [Arts. II(B)(1-3, 5)]. Moreover,
these three states and other parties to the lawsuit, including
all major Colorado River water users in California, are
specifically enjoined from interfering with the Secretary'’'s
operations and from diverting or purporting to authorize any
diversion of water outside the system of contracts with the
Secretary or in excess of the respective apportionments [Arts.
III (B,C,D)]. The Secretary has already long since entered
contracts with water users in the three states for the full
amounts of their respective apportionments. (Seven Party
Agreement contracts in California and the 1940's contracts with
Arizona and Nevada). Therefore, any proposed Lower Basin
user/transferee of an Upper Basin Indian reservation right could
enter into a contract, if at all, with a very low priority and
therefore a water entitlement only in years of extreme surplus.
The user/transferee would be no better off than if it had simply
attempted to contract directly with the Secretary without any
transfer of right, so the transfer would be of no advantage. Any
attempt by the user/transferee to divert water under the Indian
reservation early priority without contract would be illegal as
would be any action by the Sécretary allowing a diversion without
contract or awarding a contract with a priority date ahead of
those already contracted for 'years earlier by other users in the
respective state.

Moreover, Article II (B)(4) of the 1964 Decree and section 603(a)
of the 1968 Colorado River Basin Project Act make it clear that
the apportionment of the State/Basin where the water is
consumptively used will be charged for such use, thus defeating
the whole purpose of the transfer, as discussed supra. Article
II (B)(4) requires the Secretary to charge the apportionment of
the State (Arizona, California, or Nevada) in which the
mainstream water is consumptively used. Section 603(a) applies
this same rule as to use in the Lower Basin rather than a
particular state. It provides that Upper Basin consumptive use
rights under the Colorado River Compact shall not be reduced by
any use of Colorado River system water in the Lower Basin, which
necessarily implies that any use in the Lower Basin must be
charged to the Lower Basin, not the Upper Basin. These two
requirements preclude any advantage in an interbasin transfer of
an Upper Basin Indian reservation water right. Such a transfer
is desirable only if the transferor State and Basin are charged
with the water use.

The second method to make such a transfer is for the Indian
reservation itself to divert the water and transport it directly,
physically to the user/transferee in the Lower Basin without the
water ever entering the mainstream below Lee Ferry and thus
coming under control of the Secretary. Such an alternative might

10.
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avoid some legal obstacles, but would encounter others, not to
mention the practical, finangial problem of arranging an
alternative (to the river system) means to transport the water
hundreds of miles to the use /transferee.

Article III(e) of the Colorado River Compact would prohibit such
transfer. It does not allow states of the Upper Division to
“withhold water” or States of the Lower Division to “require the
delivery of water, which cannot reasonably be applied to domestic
and agricultural uses.” Just as with “use,” discussed supra, the
common sense meaning of this requirement is that the Upper
Division cannot withhold water that cannot be put to reasonable
use by the states (or entities thereof) who withhold it. Putting
water to reasonable use does not mean diverting it and
transporting it hundreds of miles away from it to be used
somewhere else. If the initial diversion without consumption
constitutes the "use,” what about the actual consumption? Surely
the water is "used” when it is actually consumed. So does that
mean it can be “used” twice as a legal proposition? Such a
reading of “reasonable use” simply makes no sense. The common
sense reading of Article III(e) prohibits an Upper Division

state diversion for interbasin transfer and consumptive use in
the Lower Basin.

Even if Article III(e) of thq 1922 Compact did not bar this
second method of interbasin fransfers from Upper Division States,
Article I(K) of the 1964 Decxee in Arizona v. California defeats
the purpose of such transfers. It provides:

“Consumptive use of water diverted in one state for
consumptive use in another state shall be treated as if
diverted in the state for whose benefit it is
consumed . ¥

This language is directly applicable to the situation at hand.
The state (and basin) of consumptive use would be charged for
said use, thus rendering the transfer pointless. It is clear
that the Decree intends that all Colorado River System waters
(excepting Lower Basin tributaries) reaching Lower Basin users be
subject to its provisions and that transferring Upper Colorado
River System waters around the mainstream cannot avoid the
Decree’s provisions as long as that water is used by a party to,
or in a state that is party to, that Decree.

b) Transfers For Use in Another
State in the Upper Basin

Just as Article III(a) of thJ 1922 Colorado River Compact bars
interbasin transfers, so doed Article III(b)(2) of the 1948
Upper Colorado River Compact bar interstate transfers within the
Upper Basin. Under Article III(b)(2), each state’s

apportionment under the Upper Basin Compact is based on the
requirement that “[b]eneficial use is the basis, the measure, and

11.
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the limit of the right to use.” This does not include the words
“exclusive” and “consumptive* as does Article III(a) of the 1922
Compact, but its meaning is qlear. It means that vis-a-vis other
states with Upper Basin apportionments, a state only has the
right to use that portion of ‘its apportionment that it puts to
beneficial use. But what does beneficial use mean? Can “use”
possibly refer to the transfer of right to an entity in another
state whereby the water entitlement is consumptively used in
another state, especially when that state has its own
apportionment under the Upper Basin Compact? Any suggestion that
“beneficial use” can occur at some point other than the actual
point of beneficial consumptive use of the water is simply
manipulation of words. Of course, the term “beneficial use” can
be explicitly defined as, for example, in the California Water
Code section 1011 where conservation of water (i.e. nonuse) is
classified as a "beneficial use.” But when legislatures (or
interstate compacts) do not speak, and the Upper Basin Compact
does not in the present matter, “use” in “beneficial use” must be
given its common sense meaning which is to use, not to divert for
someone else'’s use, and not to transfer a right so that someone
else can divert and use. It is thus clear that any of the five
states with an apportionment under the Upper Colorado River Basin
Compact can exercise that right only to the extent that the
particular state beneficiallg uses that right.

If an Indian reservation in dhe Upper Basin attempts to divert
water for use in another Uppdr Basin state or transfer its water
right for exercise in another state, then that right has not been
put to beneficial use by the state in which the reservation is
located and cannot come within that state’s apportionment under
the Upper Basin Compact. As such, the Indian reservation'’s
exercise of control over that water, by either diverting it or
transferring a right to use it, would put its state in violation
of the Compact vis-a-vis other Upper Basin states. To the extent
the Indian reservation right has been established and quantified,
as part of its state’s allocation scheme, then exercise of that
right would be subject to that scheme so as not to violate the
Compact, and an interstate transfer would thus be prohibited.
Even had the Indian reservation Winters right been judicially
established independent of the state scheme, it is arguable that
the United States, in approving the Upper Basin Compact [63
Stats. 31] has bound the Indian reservations to its terms,
including the beneficial use requirement that would bar
interstate transfers and thus not extinguish the Winters right
but merely put limits on the extent (if any) of its
transferability. This conclusion is buttressed by comparing
Articles VII and XIX(b) of the Upper Basin Compact. As noted,
supra, Article XIX(b), exempaing rights of the United States,

its agencies, and instrumentadlities from the requirements of the
Compact does not apply to Indian reservations because of the
absence of the word “wards,” which does appear, as in Article
VII, when reservations are to be included.

12.
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Even if Article III(b)(2) of the Upper Basin Compact were not an
outright bar to interstate transfers within the Upper Basin,
other provisions of that Compact indicate that the state of the
transferor would not be charged for the water and thus render
illegal the only type of transfer that would be advantageous.
These other provisions do not authorize interstate transfers of
any rights, including those of Indian reservations, but do
indicate that in instances of multi-state involvement in the
exercise of a water right, the state to be charged is the state
in which the water is consumptively used.

Article IX(a) necessarily implies that a downstream state in the
Upper Basin, or any person or entity in the state, can acquire
rights to divert water in an upstream state for consumptive use
in said downstream state as long as that use is within the
downstream state’s apportionment under the Upper Basin Compact.
However, this article appears to be limited to the situation in
which the diverter/right holder and ultimate user is the same
person or entity, but who, for engineering or other technical
reasons, needs to make its diversion in an upstream state rather
than in the state where the water is to be used. This is not the
same as a transfer of rights where the diverter/right holder and
ultimate user are two different persons or entities, as would be
the case involving one of the Ute Indian Reservations and some
user in another state.

Even under the situation conJemplated by Article IX(a), the
language of that article requiring that the downstream use be
within that state’s Compact requirement clearly implies that the
water use would be charged to the apportionment of the state of
consumptive use, not that state in which the transferor held the
right and/or diverted the water.

Several other Upper Basin Compact provisions contain the
requirements of charging the user state. One applies to use by
the United States or its agencies, instrumentalities, or wards,
including Indian reservations [Article VII]; but such a provision
is necessary to clarify the need to charge any federal use
against the state in which it occurs and does not imply an
interstate transfer. Five other provisions apply to rivers which
flow through more than one state [Articles X-XIV]; and again,
these provisions are occasioned by the flow of a river in two
states and do not necessarily imply an interstate transfer of
water right. Finally, various provisions of Article V dealing
with water losses during reservoir storage provide that reservoir
losses of water stored for use in particular Upper Basin States
shall be assigned to those rgspective states.

What does seem apparent is tAat in every instance of multi-state
involvement in the exercise of a water right explicitly dealt
with by the Upper Basin Compact, the requirement to charge the
user state is imposed. Thus, even if interstate transfers of
Indian reservation water rights were permitted in theory, the

13.
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only type of transfer that would be advantageous and thus
attempted--where water use is charged to the transferor, not the
transferee--would be illegal.

Conclusion

For the reasons stated herein, any interbasin or interstate
transfer of the water rights of the two Ute Indian Reservations
would be impermissible under The Law of the River.

14.
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ATTACHMENT TO THE JOINT STATEMENT OF
THE DEPARTMENT OF WATER RESOURCES OF ARIZONA,
COLORADO RIVER BOARD OF CALIFORNIA,
AND COLORADO RIVER COMMISSION OF NEVADA
ON HOUSE BILL NO. H.R. 2642 REGARDING
FEDERAL RESERVED INDIAN WATER RIGHTS DOCTRINE
September 16, 1987

An issue of great concern today is whether Indian
water rights, commonly referred to as Winters rights.l/ may
be sold for use off the reservation and apart from the land.
No case to our knowledge has so held. Moreover, a leading
commentator has noted that there are no general federal
statutes that authorize the sale or lease of Indian water
rights apart from the land. (Cohen, Federal Indian Law
Handbook, 1982.) An examination of the nature of the right, an
implied right at the time of the reservation and the basis of
the right, an adjunct to the land for the purpose of making the
reservation a productive area, dictates that Winters rights
should not be sold for use off and apart from the land. /
Indeed, to allow the sale of the right for off-reservation use
may well defeat the very purpose of the right, to add to the
productivity of the reservation.

This issue is of particular significance to the lower
Colorado River water users as the river has been apportioned by
interstate compact, Supreme Court decrees, federal legislation,
and federal contracts. Under that system, commonly referred to
as "The Law of the River," what one user does not use is

1. It is possible that some Indian tribes may have rights
which are not derived from Winters v. United States, but based
instead upon aboriginal or pueblo rights. (Tarlock, One River,
Three Sovereigns: Indian and Interstate Water Rights (1987)
Land & Water L. Rev., Vol. XXII, No. 2, p. 647.) The nature,
extent and characteristics of such rights have not been
litigated.

2. Indeed, 25 U.S.C. § 177 may prohibit such a sale
without the approval of the United States. That section
provides in part:

"No purchase, grant, lease, or other conveyance of
lands, or of any title or claim thereto, from any
Indian nation or tribe of Indians, shall be of any
validity in law or equity, unless the same be made by
treaty or convention entered into pursuant to the
Constitution."
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available to the next priority and what is unused in one state
may, under certain circumstances, be used in another state. To
the extent that reservations with Winters rights in the
Colorado River Basin may market their rights, the entire
federal scheme of water allocation will be undermined and there
will be a gallon-for-gallon reduction of long-standing rights
and contractual priorities. Those who have no rights, under
the existing federal priority system, will be able to purchase
the paramount priority and diminish the amount of water
available pursuant to contracts made over 50 years ago with the
Secretary of the Interior. As will be demonstrated, this
long-standing federal allocation of an interstate stream should
not be undermined by the sale of Winters rights. The very
nature and intent preclude any implication that Winters rights
should be sold for use off the reservation.

Winters rights were derived from the case of Winters
v. United States, (1908) 207 U.S. 564 [52 L.Ed. 340), which was
an action commenced by the United States to restrain
non-Indians from constructing or maintaining dams or reservoirs
or in any manner preventing the water of the Milk River, a
non-navigable river, from flowing to the Fort Belnap  Indian
Reservation. The tribe had., by an 1888 agreement with the
United States, relinquished its lands in return for a
reservation for a permanent home. No water right was mentioned
in the agreement, however, without such a right the land would
be useless to the tribe. The Court found that it was the
policy of the government and the desire of the tribe to change
the tribe's habits and to become a pastoral and civilized
people. In order to accomplish these objectives and on a
smaller tract of land than they had previously occupied, the
Court found that there would have to be a change in the
physical condition of the land: i.e., water would have to be
provided. Moreover, the Court followed the basic rule of
interpretation of agreements with Indians, that is, ambiguities
are to be resolved in favor of the Indians. The Court went on
to examine the circumstances surrounding the creation of the
reservation. Of apparent influence were the following: the
United States in 1889 had expressly reserved 1,000 miners
inches per year for domestic and irrigation uses and in 1898
the tribe itself had diverted another 10,000 miners inches per
year to be used for agriculture. More importantly, perhaps,
was the Court's view that the Indians had had command of all
the land and water, and had now relinquished that claim, to do
so without the promise, implied though it may be, of water
would have made no sense. Thus, the Court held that thé United
States impliedly reserves water for the benefit of Indian
reservations when water is necessary to fulfill the purposes of
the reservation. 1In other words, intent is inferred if
previously unappropriated water is necessary to accomplish the
purposes for which the reservation was created.

—2-
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Three factors must be analyzed before a Winters right
may be implied: the reason for the establishment of the
reservation, the characteristic of the land of the reservation,
and the needs of the Indians on the reservation. 1In examining
these three factors, however, if the right is properly implied,
the right arises without regard to the equities that might
favor competing water uses. (Colville Confederated Tribes v.
Walton (9th Cir. 1985) 752 F.2d 397, 405, cert. den. 106 S.Ct.
1183 "Colville II".)3/ However, Winters rights are an
exception to the usual rule that the United States defer to
state law in the area of water rights. (See United States v.
New Mexico (1978) 438 U.S. 696, 715; 57 L.Ed.2d 1052.)%

Thus, the purpose of the reservation, rather than an
actual application to beneficial use, determines the quantity
of water to which a reservation may be entitled. Arizona v.
California, (1963) 373 U.S. 546, is the landmark quantification
case. The Special Master determined that five Indian
reservations, along the lower Colorado River, should be awarded
water based on the number of practicably irrigable acres within
the reservation.3/ The Special Master reasoned that the
initial purpose of creating the reservations was to enable the
tribe to develop a viable agricultural economy and that the
intention of the United States was to reserve that amount
necessary to satisfy the expanding water needs of each
reservation. 1In speaking of the right, the Special Master
wrote, "as pointed out above, the more sensible conclusion is
that the United States intended to reserve enough water to
irrigate all of the practicably irrigable lands on a
reservation and that the water rights thereby created would run
to defined lands, as is generally true of water rights".

3. There are two possible conceptual underpinnings for the
Winters rights, the tribe itself retained the right if it did
not expressly relinquish the right, or the United States
reserves the right when it created the reservations. 1In the
case of the lower Colorado River reservations, the Special
Master in Arizona v. California held that the United States had
reserved that right.

4. Because federal reserved rights are an exception, the
Supreme Court has emphasized the importance of the limitation
of such rights to that essential to accomplish the purpose for
which the land is reserved. (United States v. Adair (9th Cir.
1984) 723 F.2d 1394, cert. den. 104 S.C. 3536; see also infra
at pp. 4, 6, & 7.)

5. 1In Arizona v. California, the Special Master extended
Winters rights to reservations created by Executive Orders.

-3-
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(Report at 263.) Moreover, the Special Master later again
emphasized the connection of the Winters right and the land and
wrote, "[t)hey are of fixed magnitude and priority and are
appurtenant to defined lands." (Report at 266.)8/

Practicably irrigable acreage is not the only standard which a
court may use to award Winters rights, for the Court must look
to the purpose of the reservation. Thus in Colville
Confederated Tribes v. Walton (9th Cir. 1981) 647 F.2d4 42
("Colville I") and Colville I1I, the Court found a right to
water to maintain replacement fishing grounds, where the
natural habitat had been destroyed. It would appear that a
non-consumptive use, such as for fishing or hunting, cannot be
later turned into a consumptive use, and such rights may not be
transferred. (See United States v. Adair 723 F.2d 1394.)Z/
Regardless of whether the purpose of a reservation was
agricultural or fishing, or some other purpose, the underlying
rationale of Winters rights is to make the reservation itself
more productive. .

In determining the amount of water which is to be
available to the Tribes, the Supreme Court has shown a trend
toward practical limitations and a willingness to balance the
equities of competing water uses with those Tribes under
modern-day circumstances. Those cases have emphasized the
scarcity of water and the lack of foreseeably that the resource
would become scarce.8/ Three cases of significance have been
decided regarding quantity. Two of them deal with
federal-reserved rights in general and not Winters rights
specifically. but the courts have spoken approvingly of those
cases in discussing Winters rights.

6. The Special Master did not reach the question of
whether the Tribes were entitled to change the use of the water
on the reservation. (Report at 265.) However, the parties by
a later stipulation agreed that the Tribes could use the water
for purposes other than irrigation.

7. 1Interestingly, the Court in Adair found that even
though the Tribe had transferred all their lands, that their
hunting and fishing rights and the Winters right necessary to
maintain hunting and fishing., survived.

8. These are obviously factors of importance of the case
in the lower Colorado River basin. To the extent that the
Tribes have been awarded water and may be awarded additional
water in the lower Colorado River basin, that would mean a
gallon-for-gallon reduction for certain public entities who
serve Colorado River water within the State of California.

—4-
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In Cappaert v. United States, (1976) 426 U.S. 126 [48
L.Ed.2d4 523), the United States asserted a federal-reserved
water right for the Devil's Hole National Monument.2/ A pool
within Devil's Hole was the home of a rare species of pupfish.
By Presidential Proclamation, Devil's Hole had been withdrawn
from the public domain. The Cappaerts were pumping groundwater
some 2-1/2 miles from Devil's Hole, but the pumping had caused
the level of the pool to decline. The reservation of Devil's
Hole, of course, preceded the state permitted pumping of the
Cappaerts. The Court held; "[t)he implied reservation of water
doctrine, however, reserves only that amount of water necessary
to fulfill the purpose of the reservation and no more".
(Cappaert at 141.) Here, the purpose of the reservation was to
preserve the pool for unusual features of scenic, scientific,
and educational interest; therefore, the Court held that the
amount of water which was reserved was only that amount which
was necessary to preserve the pool for scientific interest,
including a water level sufficient to serve as a natural
habitat for the pupfish. The Cappaerts were required to
curtail their pumping so that the reservation received its
minimal needs, i.e., that which was adequate to implement the
objectives of the reservation. Cappaert was followed by United
States v. New Mexico, (1978) 438 U.S. 696 [57 L.Ed. 24 1052],
in which the United States asserted federal-reserved rights for
the Gila National forest from the Rio Mimbres River. The
United States sought water for among other purposes, the
preservation of the forest, aesthetic, recreational, and fish
preservation purposes. The Court recognized that in the
federal-reserved right claims, which are based upon an implied
right, that the courts had carefully examined the asserted

right and the specific purposes for which the right is reserved
and concluded that without water the purpose of the reservation

would be defeated. However, the Court noted that prior cases
had repeatedly emphasized that the amount of water which 'is
reserved is that amount necessary to fulfill the purposes of
the reservation and no more. The Court in New Mexico reasoned
that where water is necessary to fulfill the very purpose of
the reservation, that it is reasonable to conclude even in the
case of express deference to state law, that the United States
intended to reserve necessary water. However, where water is

9. Some have cited Cappaert for the proposition that
Winters rights are also applicable to groundwater. Such a
citation is incorrect, since the Court in Cappaert specifically
referred to the pool as surface water. To the extent that
groundwater pumping affected the surface system, the Court
found that the United States could enjoin the groundwater
pumping.

-5~
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valuable for a secondary use, such as the in-stream uses which
the United States had sought, then the inference is that the
United States will acquire that water right in the same..manner
as any other public or private appropriator. Thus, the Court
looked to the primary purpose of the reservation and determined
that the United States intended to reserve the water to
preserve the timber only.lQ/ fThis case importantly

recognized that in instances of implied reserved water rights,
that it frequently requires a gallon-for-gallon reduction and
that this fact had not escaped Congress, and must, therefore,
be weighed in determining what if any water Congress reserved
for use in the national forest. It was noted that the federal
reserved rights doctrine is built on implication and is an
exception to Congress' explicit deference to state water law in
other areas. The Court limited the right to the primary
purpose of the reservation.ll

New Mexico was followed by the case of Washington v.

Fishing Vessel Assn.'s, (1979) 443 U.S. 658 [61 L.Ed. 24 823].
Washington involved the interpretation of treaty fishing
rights. By treaty the tribe was allowed the right to take fish
at all its usual and accustomed grounds and stations in common
with all citizens of the territory. The issue in the case was
focused on whether the treaty gave the tribe only access to or
an actual portion of each run of fish.12/ The Court reasoned
that when the contract was negotiated that neither party

10. It could be suggested that courts should interpret
intent strictly to include only those uses that were clearly
contemplated in the land grant. (Indian Claims to Groundwater:
"Reserved Rights or Beneficial Interest", 33 Stanford Law
Review 103 (Nov. 1980).)

11. The primary purpose of a reservation is not limited to
one purpose only. In U.S. v. Adair, 723 F.2d 1394, the Court
held that it was not required to identify a single essential
purpose, rather it found that fishing, gathering, and
agriculture were all primary purposes.

12. 1In interpreting treaties, the Court reasoned that such
a treaty is essentially a contract between two nations and
unless the nations were at war and one is defeated, it is
reasonable to assume that the contract was negotiated at arm's
length. The Court found that standard applicable in this
case. The principle must, however, be coupled with the usual
deference accorded to Indians. These principles, taken

together, lead to the principle that it is Indians' likely
understanding which must prevail.

—6-
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realized nor intended that their contract would determine
whether and how a resource thought inexhaustible at that time
would be allocated between the Indians and incoming settlers
when it became scarce. Therein the Court held:

"As in Arizona v. California and its predecessor
cases, the central principle here must be that Indian
treaty rights to a natural resource that once was
thoroughly and exclusively exploited by the Indians
secures so much as, but no more than is necessary to
provide the Indians with a livelihood that is to say. a
moderate living." (Id. at 685).

The Court set the maximum amount of fish which could be taken
by the tribe and left open the possibility that the tribe's
share could be reduced. For example, if the tribe dwindled to
a few members or if the tribe found another source of support,
the right could be reduced, since the livelihood of the Tribes
under such reduced circumstances could not reasonably require a
large allotment of fish. The Court opened the door to allow a
reduction but not an increase in the tribe's maximum
entitlement. By awarding a maximum, the Court satisfied a
certainty and finality standard, but also left room for some
flexibility for changing circumstances.

While those cases discussed above were not Winters
cases, the Ninth Circuit in United States v. Adair, 723 F.2d.
1394, cited with approval the Cappaert and New Mexico cases and
held that two guidelines had been established by those two
cases regarding Winters rights; water rights are implied only
where water is necessary to fulfill the very purpose of the
reservation and not for secondary uses; and the scope of the
right is circumscribed by the necessity that calls for its
creation in other words, it reserves only that amount necessary
to fulfill the purpose of the reservation and no more.

Thus, these cases recognized the exceptional nature of
federal-reserved rights and the need to limit such rights in
the face of today's realities. Even though it appears to be
well-settled law that the tribe can lease and sell, under
limited circumstances, land and water together, that limited
right to sell does not support the right to sell such right
apart from the land. 1In Skeem v. United States, (1921) 273
Fed. 93, land had been allotted to individual Indian tribal
members and subsequently leased to a non-Indian. The Court
found that the patents under which the individual tribal member
had received his allotment made no express indication as to
whether or not the water right would be lost if the land was
leased, therefore, the Court implied a right to lease a portion
of the water with the land although the Court did not directly
deal with the quantity or extent of the lessee's rights. The

-7-
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Court was of the view that treaties should be construed in
light of the purpose to induce the Tribes to relinquish their
nomadic ways, become farmers and that meaning should be given
to such agreements which would enable the Tribes to cultivate
all of the land so reserved.

In United States' v. Hibner, (D. Ida. E.D. 1928) 27
F.2d 909, the Court relying upon Skeem, found that a non-Indian
purchaser of an allotment receives what was actually used by
the tribal member and what the non-Indian allottee can put to
use with reasonable diligence. The water is accorded the same
priority date as the other Indian water rights. The rationale
for allowing an Indian allottee to sell his land and the
associated water right was expressed by the Court in Colville
1, where the Court reasoned that because the use of the
reserved right was not limited to fulfilling the original
purpose of the reservation, Congress had the power to grant
reserved rights to individuals and to allow the transfer of
such rights to non-Indians; whether it did so is a question of
congressional intent. Since the Allotment Act was passed
before Winters, the Court held that Congress did not consider
transferability and, therefore, the Court must determine what
Congress would have intended. The Court adhered to the
principle that the diminution or termination of an Indian right
requires express legislation or a clear inference of Congress
of its intent to do so. Here, the Court was unable to find
such an intent for it was often the water right which gave the
land value. Therefore, the Court held that an allottee may
convey its ratable share of the reserved right and that the
non-Indian successor acquires a right to water which is being
appropriated by the allottee at the time title passes plus the
amount which the non-Indian successor puts to beneficial use
within a reasonable period of time, but no more than the Indian
allottee was entitled. 1Indeed, the Ninth Circuit has two
restrictions on the transfer of Winters rights, the non-Indian
right is limited by the number of irrigable acres owned, and if
the non-Indians fail to use the water, it is lost and cannot be
reacquired by the tribe. (United States v. Anderson (9th Cir.
1984) 736 F.2d4 1358.) Thus, the rationale of these cases
wherein tribes or individual Indian allottees lease or sell a
Winters right do not support the sale of water apart from the
land. 1Indeed, if they were separated, the land could be
valueless which would defeat the very purpose of Winters.

To allow the sale of Winters rights off the
reservation would be contrary to the very intent and purpose of
the right, Winters rights were created as an adjunct to land
and have no existence apart from the land. ("Considerations
and Conclusions Concerning The Transferability of Indian Water
Rights" 20 Natural Resources Law Journal 91, January 1980,

Jack D. Palma II.) Indeed. surplus water is beyond the scope

-8
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of retained water rights for although the Tribes are entitled
to water rights, they are entitled to only the minimum amount
necessary to satisfy the purposes for which the reservation was
created. Moreover, Winters is an exception to the rule that
the United States defers to state law in the acquisition of
water rights and the intent to reserve such rights is implied.
Can it really be said that at the time of the creation of the
reservations that the United States or the Tribes contemplated
that water would be sold for use off the reservation? It is
clear that at the time of creation, the parties were seeking to
change the way of life of the Tribes by making them pastoral:
and agricultural entities. To be sure, some of them also
retained fishing and hunting rights, but it is most unlikely
that the parties would have contemplated that the Tribes would
sell water as they sold crops. The intent was to make the
reservation, which was a reduced amount of land, productive
enough to allow the Tribes no less than the same standard of
living as that which they enjoined on their larger
reservation. They were not intended to benefit third parties
unrelated to the reservation, which would be the case if other
non-Indian users were allowed to purchase the tribe's water
rights for use off the reservation.
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Mr. CampBELL. Do the other gentlemen have statements, or are
you just open for questions? Let me ask a few. Congressman
Rhodes will be back in a few minutes. I am sure he had a couple,
too. '

First of all, you have a number of reservations within the State
boundaries of Arizona. Do you know how many negotiated settle-
ments on water there have been in that area between the tribes
and either municipalities or State government?

Mr. HUNSAKER. I am aware of two.

Mr. CampBELL. So I assume you support negotiated settlements
rather than litigated settlements with tribes?

Mr. HunsakeR. We in Arizona definitely support the negotiated
settlements, as long as they are settlements which affect only the
State within which they are made.

Mr. CamMpPBELL. Governor Romer of Colorado indicated that the
Western Governors Association resolution, perhaps you were here
when he talked about that, do you know if the Governor of Arizona
mentioned voting for that resolution?

Mr. HUNSAKER. I don’t know that.

Mr. CaMPBELL. Also in your testimony you were concerned that
you had not been involved in the negotiated settlement within Col-
orado. It made me wonder how many times the State of Colorado
has been involved in negotiated settlements with tribes in Arizona.
Do you know?

Mr. HUNSAKER. I am unaware of any as such except that none of
those settlements contain provisions indicating that sales of water
can be made to other States and across basin boundaries, and those
are our concerns today. As I said, we have no difficulty with the
Indians in Colorado.

Mr. CaMPBELL. That is the way you interpret 5(c)?

Mr. HUNSAKER. Yes, we do.

Mr. CampBELL. Colorado, as you heard the testimony, interprets
it to remain neutral.

Mr. Hunsaker. We don't see it as being neutral when it specifi-
cally suggests the concept of selling out of State, which could mean
in any other State and interbasin, and we don’t see that it is neu-
tral when the legislation which has been propounded to implement
the agreement authorizes the Secretary’s approval when he is al-
ready a party to the agreement.

Mr. CampPBELL. I will defer to Congressman Rhodes if he has
some questions.

Mr. RHoDES. Mr. Chairman, it is kind of scary to ask Ralph Hun-
saker questions. Generally he has the answers. I might note, Mr.
Chairman, for the benefit of the committee, that when Ralph talks
about the law of the river, it is worth first of all to note that he
helped write it or a good portion of it. Ralph was a significant
member of the legal team that argued and won Arizona v. Califor-
nia, and was involved in Colorado River matters for the State of
Arizona for many years, including representing the Central Arizo-
na Water Conservation District which owns and operates the Cen-
tral Arizona project, and I think the committee should take special
note of his testimony because he is never wrong.

Mr. HuNsAkER. Thank you, Congressman.
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Mr. RHopES. Ralph, will you explain in a little more detail your
concerns as to the curtailment of downstream users rights to Colo-
rado River water and the impact on the priority systems if one of
these interbasin transfers were to take place?

Mr. Hunsaker. I will. Our concerns are probably illustrated by
first of all referring to the fact that each State in the Lower Basin,
and for that matter, each State has a specific entitlement to water.
Let’s take 100,000 acre feet as being the amount that may be sold,
either to Arizona, California or Nevada. If that 100,000 acre-feet
had caused us to exceed our entitlement, then somebody could le-
gitimately say that you have to cut back by 100,000 acre-feet, and
we then would be concerned in our State by reason of what oc-
curred in the State of Colorado with trying to decide who should
cut back, and we have developed priorities within our State as has
California and Nevada, and our concern in regard to the priority
system might be that the purchaser of this water or lessee of this
water could possibly argue that I have taken a water right now
that has a priority of 1980, let’s say for ﬁtllsrposes of illustration.

Consequently, I am a higher user of this water, an earlier user of
this water than other persons within your State, so I am the last to
cut back, and people with long existing uses of Colorado River
water in our State may have to cut back prior to this water. We
feel this is only going to foster litigation which will be greater, it
will be basin water rather than just the southwestern part of Colo-
rado, and we are trying very hard to avoid that.

Mr. RHobpEs. Your concern is among other things that the down-
stream purchaser of that water will assert the claim that he not
onlﬁ"’bought the right to use the water but bought the priority as
well?

Mr. HunsakeRr. That is our concern, and if I were paying for the
water, I think I might make that assertion.

Mr. RHobEs. Would you speculate as to what the reaction of the
Upper Basin States might be to sale to a Lower Basin States? They
have a right to consumptive use of a certain portion of the flow of
the Colorado River by virtue of the compact. Wouldn’t you say that
the Upper Basin States would have as much concern about such a
sale in interbasin transfer as the Lower Basin States might have?

Mr. HunsakeR. I think legitimately they should have. Some have
expressed that concern.

Mr. RHODES. Can you tell us which ones have expressed such con-
cern. Remember, you are never wrong.

Mr. Hunsaker. I think all have expressed the concern about
that.

Mr. Ruopes. I thank you for clarifying that position. It is a very
important one, and one that this committee needs to be especially
aware of and concerned of, and I agree with you, if I were a pur-
chaser of water at the prices that are obviously going to be charged
for that water, I would certainly assert that I purchased not only
the right to use the water but the priority as well. And I have no
other questions of this witness, Mr. Chairman. Thank you.

Mr. CampBELL. Thank you.

Let me ask a couple of others, since you raised the point about
priority right and beneficial use too. As I understand it, under the
entitlement given in the 1968 agreement legislation, since that
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time both southern California and Arizona have been using surplus
water that if the Animas-La Plata project were to go through, they
would not be able to use. Do you have any comments on that?

Mr. HUNSAKER. My only comment is that the principle that no
State could withhold water and no State could demand to use
water, that it could not put to beneficial use, was recognized in
1922, so if that has been the concept for use of this water for 65
years, and indeed there have been States which have used unused
water pursuant to that concept since that time.

Mr. CaMPBELL. Is Arizona now using a surplus of water or more
water than they were entitled to?

Mr. HuNsaker. When there is surplus water, the Central Arizo-
na project may receive some of that water.

Mr. CampBELL. And so if this project were to go through, regard-
less of the 5(c) which might give the tribes authority to lease it, if
this project were to go through, then feasibly you would not be able
to u;ie that water in surplus that you have been using; is that cor-
rect?

Mr. Hunsaker. That is correct, and if the water can be used in
the state that has the entitlement to it, we would not object to that
one bit. We feel that that is entirely appropriate, if it is used
within that State.

Mr. CampBELL. Even if you have to give up what you are now
currently using?

Mr. HunsakEeR. That is the concept upon which the Central Ari-
zona project was authorized, we agreed to it, we will live by it, and
we would accept it, and indeed be in favor of it when it can be used
by that state.

Mr. RHopES. Will the chairman yield?

Mr. CAMPBELL. Yes.

Mr. RuobEs. It is worthy to note also that under the agreement
between Arizona and California, in times of shortage, Arizona is
the first to be cut back, so Arizona’s water use planning has long
been based upon first of all recognition that in time of shortage we
lose first, and secondly that as the Upper Basin States develop,
there will be less surplus, which we will be able to put to use, so
that is something that has been long recognized and planned for
with the State of Arizona. .

Mr. CampBELL. I will be happy to defer to my friend from north-
ern New Mexico, Congressman Richardson.

Mr. RicHARDSON. Yes, Mr. Chairman, thank you very much. I
apologize for not being here earlier, and to my New Mexico con-
stituents, for not appearing here when they were testifying. I had a
previous markup, and I know my dear friend Senator Wirth is here
to give his testimony.

Let me just say that I am a cosponsor of this bill, I believe the
second cosponsor. I think this is an important bill not just for two
States but for the Southwest, and perhaps the line of questioning
here does not coincide with the schedule of the chairman, because 1
know Senator Wirth has to appear, but I fail to simply see why
passage of this legislation and this important agreement adversely
affects the interests of the State of Arizona. It seems to me that the
agreement represents binding agreement only among the signato-
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ries. The agreement can’t change the law of the river, and there-
fore I guess I fail to see the way it adversely affects the interest.

Mr. Chairman, I wish to thank you for letting me intervene like
this. I have no questions of this witness, given the schedule of the
subcommittee.

Mr. CampBELL. Thank you, Congressman Richardson.

Is there any further thing you would like to add?

Mr. HunsAKER. Only, Mr. Chairman, that we have no objection
to the State of Colorado and their water interests in settling and
agreeing to the amounts of water that they will distribute among
themselves. That is not our problem. We would encourage that
kind of concept.

Mr. CampBELL. Thank you very much.

Before we go on to the next panel, I would like to take two out of
context of speakers. First Senator Tim Wirth, who is on a tight
schedule. If Senator Wirth would like to take the table. And then
when he is done, if we could have Mr. George Orbanek, who has
also a very tight schedule, we will take him next.

You may proceed, Senator Wirth.

STATEMENT OF HON. TIMOTHY E. WIRTH, A U.S. SENATOR FROM
THE STATE OF COLORADO

Mr. WirtH. Thank you very much, Congressman Campbell. I
greatly appreciate your managing the schedule in such a way to
allow me to go over and chair the Senate, where I have to be as we
are in the middle of debate over another enormous issue. If we
could have as much agreement on the ABM treaty as you and
others have been able to forge on Ute water rights, we would be a
lot further ahead.

We had the potential in this, I think, for an extraordinary shoot-
out. A lot of people thought it was going to happen over water
rights. But instead, the Federal Government and the State govern-
ment, the Indian tribes, the State of Colorado and the State of New
Mexico sat down worked out an agreement that everyone can sup-
port. The legislative effort which you have sponsored here and
which Bill Armstrong and I have sponsored along with Senator Do-
menici and Senator Bingham on the Senate side is certainly testa-
ment to the fact that clearly this job can be done and can be done
very well. We will do everything that we can on the Senate side to
move forward as expeditiously as possible on the enabling legisla-
tion. I have a longer statement which I would like, with your per-
mission, to have included in full in the record.

Mr. CampBELL. Without objection, it will be done.

[Prepared statement of Mr. Wirth follows:]
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STATEMENT OF THE
HONORABLE TIMOTHY E. WIRTH

September 16, 1987

Mr. Chairman, I appreciate the opportunity to testify before
you today on this important legislation that Congressman Campbell
has introduced. Senator Armstrong has introduced identical
legislation in the Senate, with unanimous support from the
Colorado and New Mexico delegations.

It is a pleasure to be with you this morning. We have
worked together on many conservation issues in the past, and I
know that you have also been a tireless advocate for Indian tribes
across the West. I am looking forward to working with you on this
legislation, which ratifies a precedent-setting agreement between
the Ute Mountain and Southern Ute Indian Tribes, the state of
Colorado, many conservancy districts, and the United States
Departments of Justice and Interior.

Many people in my own state of Colorado and in New Mexico
have worked long and hard to put together the water rights
agreement and the cost-sharing agreement that are embodied by this
legislation.

The Ute Mountain Ute and the Southern Ute Indian Tribes have
done what many people thought could not be done -- they have
negotiated an agreement that settles their water rights claims in
the Animas, Mancos, La Plata, and other river systems in
southwestern Colorado. The agreement that they worked out will
provide these tribes with the water they need to develop their
reservations and to provide some of the basic services that almost
everyone else in this room takes for granted.

For its part, the State of Colorado has demonstrated that it
is possible to sit down with Indian tribes, conservancy districts,
and cities and work out a fair solution to water rights disputes
-- and all of us from the West know that there are few issues that
can so easily provoke a march to the courthouse as a water rights
dispute.

I want to emphasize Colorado's commitment to these
agreements. The state legislature has appropriated the funds to
begin implementing these agreements, and is already constructing a
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pipeline to carry water from the Dolores Project to the Ute
Mountain Indian Reservation.

Now the ball is in the federal government's hands. I hope
that the Congress will recognize the importance of these
agreements and this legislation. This legislation was the product
of many long, tough hours of negotiations. The legislation will
satisfy the tribes' reserved water rights without disrupting the
water rights of others in the drainages. And the legislation

comes with significant cost-sharing agreements from the states of
Colorado and New Mexico.

I urge your support for this legislation, Mr. Chairman, and
I look forward to working with you and the members of this
Committee.
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Mr. WirTH. I greatly appreciate the support and help as well
from Congressman Richardson and look forward to working with
Congressman Rhodes, whose wife’s family’s history and my family’s
history goes way back, in fact, to northern New Mexico up above
Los Alamos and Santa Fe. I hope in the spirit of that history, Con-
gressman Rhodes, we will find your involvement, your commitment
and your support of this very important piece of legislation.

With that, Congressman Campbell, I would just hope that your
great commitment carries over into a sweeping support for this
particular piece of legislation from all of your colleagues on the
subcommittee and the full committee. We look forward to working
with you, and once again I thank you very much.

Mr. CampBELL. Thank you, Senator Wirth.

Any questions, Congressman Rhodes?

Mr. RHobEs. Senator, I would simply like to request that if you
are going to involve your father and my father-in-law in lobbying
on this legislation, that you have them appropriately registered.

Mr. WirTH. They in fact need no registration, when you are cor-
rect on the issue, Mr. Rhodes. I am sure that they together would
be delighted to have us both here working together on this legisla-
tion.

Mr. RHODEs. Senator, I am comforted by the fact that we prob-
ably can, and let me just briefly state that in fact my only problem
with this legislation is the interstate transfer or interbasin trans-
fer. As Mr. Hunsaker indicated earlier, I not only have no objection
to the settlement itself, I applaud it. There are dozens of situations
like this around the Southwest, as you well know, including in Ari-
zona where we have to get issues resolved, and I want to work with
you and with Mr. Richardson and Mr. Campbell to see whether we
can resolve the situation.

Mr. WirTH. I think this is an ingenious solution. This also re-
flects upon the Dolores River project which is of great importance
to us in Colorado, and I think this will have a salutary effect on
the success of that program. That is right in your back yard, Con-
gressman Campbell. I know how much that means to you, and I
think this can certainly help on that front.

Congressman Richardson, thank you very much for your kind
coxﬁments and thoughtfulness and approach to this whole issue as
well.

Mr. CAMPBELL. Senator Wirth, thank you for your testimony and
appearance.

Mr. WirtH. Thank you very much. I look forward to working
with you. Thank you, gentlemen.

Mr. CampBELL. We are going to take out of context one group
who have to leave early. Mr. John Fetcher, president of Colorado
Water Congress; Mr. Girts Krumins, president, Colorado-Ute Rural
Electric; and Mr. Herrick Roth, member, Colorado Forum, accom-
.panied by Mr. George Orbanek, member of the Colorado River
Forum.

Try and remember we are trying to keep our time down to 5
minuges and we will put all of your written testimony in the
record.

Mr. Fetcher, if you would like to start, just go ahead.
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PANEL CONSISTING OF JOHN FETCHER, PRESIDENT, COLORADO
WATER CONGRESS; GIRTS KRUMINS, PRESIDENT, COLORADO-
UTE RURAL ELECTRIC; AND HERRICK ROTH, MEMBER, COLO-
RADO FORUM, ACCOMPANIED BY GEORGE ORBANEK, MEMBER
OF THE COLORADO FORUM AND EDITOR OF THE GRAND JUNC-
TION DAILY SENTINEL

Mr. FErcHER. I will not take advantage of your time.

My name is John Fetcher. I saw in the original agenda it was
spelled Fletcher, which reminds me I was giving my name over the
phone the other day to a lady and I said, “My name is Fletcher
without the ‘L,” ’ and she said, “Oh, Mr. Letcher.” -

Thank you for receiving us. I am presently president of the Colo-
rado Water Congress. It is a broad based membership organization
composed of units of government, water organizations and individ-
uals and municipals, industrial and irrigators, both large and
small, and of course I am very glad to appear here on behalf of the
Colorado Water Congress.

-The Congress supports without any equivocation the Indian
water rights fund settlement agreement of 1986, and the associated
cost sharing arrangements for the Animas-La Plata project. CWC is
squarely behind it, and toward that end, in connection with my
written testimony, which I assume will be made a part of the
record, there is a resolution to that effect that was passed at our
convention last January.

I won't repeat much of the testimony that you have heard today.
We all know that the Animas-La Plata project is a vital component
of the agreement, and as you are aware, I think Colorado perhaps
naively thought that it was going to get five projects back in 1968,
together with the central Arizona project. Well, we all know that
CAP is delivering Colorado water right now, and all we have is the
Dolores, and a token appropriation for Animas-La Plata last year.
This settlement, of course, offers our government not only to meet
its responsibilities to the tribes but also to meet a portion of its ob-
ligation to Colorado under the 1968 Colorado River Basin Project
Act. I think surely you will agree that the proposed cost sharing
agreement is eminently fair.

My son and I and our wives own and operate a cattle ranch
north of Steamboat Springs. This year we are in a drought. In
1980, the district of which I happen to be the manager, built a res-
ervoir called Yamkola. This year, without that reservoir, the
ranchers in the upper Jampa Basin could not have put up their
crop of hay needed to carry our cattle through the winter, so I
know the importance of water. On our own ranch we ran out of
water this year, so that we know its importance, and as Wayne
Aspinall, who is looking down on us so eloquently, said, in the arid
West, the only way to have water during the dry months is to store
the spring run-off. Animas-La Plata will do just that.

Thanks a lot.

Mr. CampBELL. Thank you, Mr. Fetcher.

[Prepared statement of Mr. Fetcher, with attachment, follows:]
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STATEMENT CF JOHN R. FEICHER
PRESIDENT (F THE QOLORADO WATER QONGRESS
before the
HOUSE QOMMITTEE ON INTERICR AND INSULAR AFFAIRS

concerning
THE OOLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT (F 1987-HR2642
September 16, 1987

Mr. Chairmen and members of the committee. My name is John Fetcher. I am currently president
of the Colorado Water Congress, a broad based membership organization composed of local units
of government, public and private water user organizations, and private individuals. Our
membership is widely distributed throughout the state and is composed of mmicipal,industrial,
and irrigation water users, both large and smll and represents their commn interest.

I am glad to appear before you today on behalf of the Water Congress to express its support

for the Colorado Ute Indian Water Rights Final Settlement Agreement of December 1986, and the
associated cost sharing arrengements for the Animas-1a Plata Project. The Water Congress is
squarely on record in support of the Agreement and the Animas-1a Plata Project. Our formal

resolution in that regard is attached to my written statement.

The Colorado Water Congress wishes to ask you to consider favorably the legislation for the
settlement agreement. The State, the two Tribes and our water users in southwestern Colorado
have reached an Agreement which is fair and equitable, It advances both the interests of the
Tribes and of their non-Indian neighbors, and pramotes the development and conservation of
Colorado's water resources,

We find particularly important the fact that Animas-1a Plata is a vital component of the
Agreement. Colorado has waited many years for the fulfillment of the compromise reached in
the 1968 Colorado River Besin Project Act between the Upper and Lower Basin states. In that
Act, it is specified that construction of five Colorado projects shall proceed "...
concurrently with the construction of the Central Arizona Project...." Deliveries to CAP
have, of course, already commenced. However, of the five Colorado projects, only the Dolores
Project is under construction., Animas-Ia Plata received just a token appropriation last year.
The settlement offers the United States not only an opportunity to discharge its trustee
responsibilities to the Tribes, but also to discharge its obligations pursuant to the 1968
Act.,

We believe that the cost sharing agreement for Animas-1a Plata is fair. Congress has laid
down a challenge to non—federal parties to increase their financial contributions to federal
projects. The State of Colorado and local water users have, we believe, met that challenge
and then same. While a substantial portion of state financial resources available for water
project development has been committed to this project and this settlement, we other water
users throughout Colorado firmly support the state's decision in this regard.

My son and I and our wives own and operate a cattle ranch north of Steamboat Springs in
northwest Colorado. It so happens that in our part of the State we are now in a drought. In
1980 the Upper Yampa District of which I am manager, built Yamcolo Reservoir. Without this
storage the ranchers of this area would not have been able to raise the hay necessary to carry
their cattle thru our long winters. As Wayne Aspinall so often said, "in the arid West, to
provide water during the dry monthe we must store the spring runoff,"” Animas-ia Plata will do
Just that, Thank you for hearing us out.
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RESOLUTION OF THE COLORADO WATER CONGRESS

7= W

WHEREAS, as evidenced by the "Colorado Ute Indian Water
Rights Final Settlement Agreement” dated December 10, 1986, the
United States Government, the State of Colorado, local water
conservancy districts and municipalities, the Southern Ute Indian
Tribe and the Ute Mountain Ute Indian Tribe have reached a
negotiated compromise of Indian reserved water rights claims
presently pending in the District Court for Water Division No. 7; and

WHEREAS, said Agreement quantifies and establishes the
water rights of said Tribes on streams that cross the reservation of
said Tribes; and

wﬂsnsas; said Agreement protects the interests of water
users who have long relied upon said water for domestic,
agricultural and municipal uses; and

WHEREAS, said Agreement utilizes as its primary vehicle for
resolving said disputes, the water to be obtained from construction
of the Animas-La Plata Water Reclamation Project, first authorized
for construction by the United States Congress in 1968; and

WHEREAS, the construction of the Animas-La Plata Water
Reclamation Project in addition to facilitating settlement of the
Ute Indian Reserved water rights claims, will also provide
additional water for municipal, industrial, agricultural, and
recreational uses in southwestern Colorado and northern New Mexico:;
and

WHEREAS, the provisions contained in the "Colorado Ute
Indian Water Rights Final Settlement Agreement” are the product of
extended discussions and arduous negotiation in which each affected
party modified its position for the ultimate benefit of the Four
Corners Region and the residents of the State of Colorado, either
Indian or non-Indian.

NOW, THEREFORE, BE IT RESOLVED that the Colorado Water
Congress endorses and supports the "Colorado Ute Indian Water Rights
Final Settlement Agreement,” while also recognizing that it is a
compromise solution; and

BE IT FURTHER RESOLVED that the Colorado Water Congress
urges the passage of implementing legislation and appropriations by .
the United States Congress and the Colorado General Assembly so that
the Animas-La Plata Water Reclamation Project may be constructed,
and so that the provisions of this unique settlement agreement may
be performed for the benefit of all residents of the State of

- Colorado.
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Mr. CaMPBELL. Girts Krumins will continue.

Mr. Krumins. Thank you, Mr. Chairman. I would be pleased to
summarize my written testimony that has been submitted to the
record.

My name is Girts Krumins. I am the president and chief execu-
tive officer of Colorado-Ute Electric Association, which is a coopera-
tive engaged in the generation and transmission of electric power
and energy in the State of Colorado, where our members serve over
190,000 customers in 47 of the State’s 63 counties. Together we con-
stitute the second largest supplier in Colorado serving a population
of about 600,000.

The thrust of my testimony is that the Colorado-Ute Electric As-
sociation supports the proposal in H.R. 2642 that would impose a
30-year straight line amortization schedule for repayment of the ir-
rigation assistance costs. We believe that such a schedule is emi-
nently reasonable under the present conditions, particularly in
view of the fact that the power rates to the customers of the Feder-
al hydroelectric power from the Colorado River would not be sig-
nificantly affected by this change.

In short, we support this legislation and we ask you to look at it
favorably. We believe that the construction of the Animas-La Plata
project will fulfill commitments made by the United states Govern-
ment not only to the Ute Indian Tribes but also to customers of
Colorado-Ute’s member systems. We ask you to look at it favorably,
and we appreciate your consideration.

Thank you very much.

Mr. CampBELL. Thank you.

[Prepared statement of Mr. Krumins follows:]
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STATEMENT OF
GIRTS -KRUMINS, PRESIDENT
COLORADO-UTE ELECTRIC ASSOCIATION, INC.
BEFORE THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES
regarding
H.R. 2642
THE COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT OF 1987
WASHINGTON, D.C.
September 16, 1987

My name is Girts Krumins. | am President and Chief Executive Officer of
Colorado-Ute Electric Association (Colorado-Ute). Colorado-Ute is engaged
in the generation and transmission of electric power and energy to
fourteen rural electric coc;peratives serving over 190,000 customers in 47 of
the 63 counties in the state of Colorado. Colorado-Ute is itself a rural
electric cooperative owned and controlled by the 14 distribution
cooperatives it supplies at wholesale. Colorado-Ute and its member

systems constitute the second largest supplier of electricity in Colorado,

serving a population of about 600,000,

HR 2642 proposes a thirty-year straight-line amortization schedule for
repayment of the irrigation assistance costs of the Animas-La Plata Project
in Colorado. Some power interests associated with federal reclamation
projects .in western United States are concerned because, if enacted, this
proposal would change existing irrigation assistance repayment policy.
Colorado-Ute Electric does not share this concern, and supports the

proposed amortization schedule.

The Western Area Power Administration, which oversees the distribution

and marketing of federal hydroelectric energy produced at the
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hydroelectric power plants on the Colorado River, was asked to study the
impact the proposed change in repayment policy under HR 2642 would have
Colorado River Storage Project power rates. The Western Area Power
Administration concluded that the 30-year straight-line amortization could
be accomplished without a significant impact on the power rates charged to
CRSP customers. This is indeed a fortunate and unique circumstance. The
partnership between water and power interests in western United States
has been one of mutual cooperation and benefit. Power customers have
historically met their commitment to repay the irrigation costs of federal
reclamation projects such as projects built under the Colorado River
Storage Project Act. Water and power interests have cooperated to
maximize power production at all of the major mainstem hydroelectric
producing reservoir sites on the Colorado River. This cooperation has
enabled both interests to maximize the benefits available from multi-purpose
water storage projects. The ultimate benefits have accrued, not only to
power customers, but also to farmers and other citizens of the United
States who have shared the economic benefits of water development in the

West.

Colorado-Ute Electric Association urges members of the Committee to view
this legislation favorably. Construction of the Animas-La Plata Project will
fulfill commitments made by the United States Government not only to the
Ute Indian Tribes but also to customers of Colorado-Ute's member systems.
The citizens of Colorado will benefit from the electric energy supplied by
the hydroelectric power plants on the Colorado Rvier and be able to make
beneficial use of their share of the waters of the Colorado River. This

beneficial use was promised to them under the provisions of the Upper
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Colorado River Compact and the previous enactments by the United States
Congress. Passage of H.R. 2642 is necessary if past commitments are to

be honored.

. Thank you very much for your consideration.
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Mr. RotH. I am Herrick Roth, and George Orbanek who is with
me jointly represent the Colorado Forum, and the statement which
we filed with the committee and which we trust will become a
matter of the record.

Having said that, Mr. Orbanek is going to lead off our sharing of
this 5 minutes.

Mr. OrBANEK. Thank you, Mr. Chairman, once again for your in-
dulgence of some of our flight schedules. I only have a couple of
very brief personal observations, and they are these.

Mr. Chairman, I am an outdoorsman and an avid fly fisherman.
I love rivers. I love free flowing rivers. That being the case, I am
not the type of person who is always presumptively sympathetic to
major Western reclamation projects. However, that is immaterial.
It 1s not hyperbole to suggest that there is a moral imperative at
issue here, and that is the fulfillment of the Federal Government’s
trustee responsibilities to the native American peoples of this land.

I would urge this committee to keep that fact uppermost in
mind, and expeditiously pass this legislation.

Thank you.

Mr. RotH. Let me continue by saying, since each of you has our
statement, and it is distinguished, I suppose, primarily by the un-
usual color, which represents droughts. It is Chatham tan paper
that it indicates why the Colorado Forum, as a public leadership
group as contrasted with the water managers and the political
leaders who are primarily those testifying before you today, has a
rather broad public interest that goes across the entire State of
Colorado and has members in every part of the State living and/or
owning businesses related to their leadership in Colorado and every
one of our major water basins and every tributaries of the headwa-
ters of the Colorado River.

For the last 6% years we spent our primary attention on water
policy on what we called the upper Colorado River. I know Con-
gressman Rhodes in particular will be appreciative of the fact that
the Colorado Forum has done more than that. We have met with
every business interest, every water management interest in south-
ern California, in the State of Arizona over a period of 3% years by
either their visiting us or we with them.

The first time we even had an inkling that there is anyone ques-
tioning something is just right now. I think if the forum were gath-
ered together today, they would simply say the public interest is
served, because do you know why we went for the Animas-La Plata
project on the assumption that the balance of the projects that
Wayne Aspinall and subsequently Mo Udall and others have been
involved in allocating and appropriating to in the Congress of the
United States? It wasn’t to have more projects in Colorado. It was
because the Indian rights question could indeed be negotiated and
could be settled, and it is not settled just in terms of the State of
Colorado. That is a very narrow point of view, and the blinders are
on, if that is where the point of view is going to be.

I read the language in this bill today. As Ben Campbell knows, I
have been in both Houses in the legislature and chaired commit-
tees and have served on sufficient capacity to know what goes on
here in the Congress by having been back here for one purpose or
another for over 40 years. That language is so clear in that subsec-
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tion (c¢) that nobody can misconstrue the language as to how many .
other laws are in effect with regard to the river, and when you say
it this way, one other thing that I think occurs to me that I think
if the forum in toto were here today, it would have to say to you
that there are two kinds of surplus water.

There is only one way to quantify water. That is on expected
normal flow. It has been properly said today that the normal flow
of the river has not been as great as was predicted in the compact
since the legislation in the Colorado when we voted on the Upper
Basin Compact in 1949, so we are not unaware of what this is all
about, but if there are two kinds of surpluses, one is the surplus of
excess flow and the other is surplus of unused entitlements from
the head of the ditch, and Colorado is 92 percent of the head of the
ditch, and therefore the water has freely been used, and the Colo-
rado Forum’s point of view is we have a total system of a river.
Everybody.who lives downstream is entitled to their entitlements,
and should not be raising narrow questions at this time about an
Indian rights settlement which should be the supreme law of the
land. I am certainly pleased that both Senator Domenici came to

this room and you, Mr. Chairman.

- Congressman Campbell, you both raised the question appropri-
ately on where is the Department of the Interior at this point be-
cause the Colorado Forum has met with them on four times on
this, three with the Secretary of the Interior, and it has been clear
to us that there was an agreement. Apparently, as you well know,
.and we want this testimony in the record because somebody who is
not the Secretary himself was.sent to Denver to sign it on a precise
date, it is as if the Secretary were signing, the same as if the Presi-
dent of the United States authorizes somebody to sign on his behalf
within his command and jurisdiction.

The Department of the Interior has agreed to this, and I hope
that you will on behalf of the Colorado Forum at least all of you
expedite the agreement that has to come to you. We have overused
our 5 minutes by virtue of my tenacity and attempt to make it
clear that his is totally Federal interest, totally public interest.
Don’t get provincial.

Mr. Rhodes and Mr. Udall, we are going to need your support,
and it is important that you do support it, and it has really nothing
to do with whether you do or do not negotiate with Indian tribes
totally within a State, because some Indian tribes reservations
cross State boundaries.

If there are any questions, of course we will be glad to answer
them.

-[Con'ibined prepared statements of Mr. Roth and Mr. Orbanek
follow:
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JOINTLY PRESENTED BY GEORGE ORBANEK, EDITOR AND PUBLISHER , THE
DAILY SENTINEL, GRAND JUNCTION, COLORADO; AND HERRICK S.ROTH,
PRESIDENT, HERRICK S. ROTH ASSOCIATES INC., DENVER, COLORADO, ON
BEHALF OF THE CO-CHAIRMEN OF THE WATER POLICY COMMITTEE OF THE
COLORADO FORUM, WILLIAM D. LORING OF GRAND JUNCTION AND WILL F.
NICHOLSON, JR., OF DENVER,

BEFORE THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES

regarding
H.R. 2642

THE COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT OF 1987
WASHINGTON, D.C.
Background

The COLORADO FORUM is a not-for-profit, non-political,
unincorporated association of the chief executive or principal
officers of the key business and professional firms in Colorado's
private sector. Their names and a brief description of the
purpose of the FORUM and the process which the FORUM utilizes are
on the reverse side of this letterhead. The business leaders of
the FORUM represent a diversified base of our State's principal
economic sectors as well as a geographical representation which
truly represents the intermix of our trade areas =-- urban and
rural; agriculture, manufacturing, mineral production, tourism,
communications, law and services in all of our major river basins

in both mountains and plains.
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The COLORADO FORUM, since its inception nine and one-half years
ago, has proceeded to address problems of growth and quality of
life in our State in an effective manner because of a deliberate
structural (as well as non-structural) design. The participants
are the members, themselves, not their intergovernmental and
public affairs staff. Members must be in regular attendance at
monthly meetings or else a new member takes his/her place.
Membership is limited to thirty-four individual firms and three
out-State business leader consortiums. No more than three major
public policy issues are on the program agenda so that the
FORUM's attention can be focused rather than spread thinly
across-the-board. All agreements must be unanimous for programs
to be put on the agenda and conclusions reached as the respective
programs are evaluated. Public advocacies (like this statement)
are made when appropriate but the FORUM, itself, retains no

. professional advocate or lobbyist at any level of governmental

policy concern.

The FORUM applies pre-mediation processes when meeting with
adversaries in major public policy areas with the hope of finding
"common ground" for such adversaries. If found, a strategy is
proposed for the parties to pursue the solution required to solve

the problems that run counter to the general community interest.

The FORUM has no officers and can deal with no client problems --
only public policy issues. The FORUM has a "sunrise". It must
have unanimous consent to continue its existence from year to (more)

—2-
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year or else it will terminate itself, automatically, any
December 31st. Subject to that consent, the FORUM will extend
into its eleventh year in 1988.

Understanding Our Commitment to H.R. 2642
Given this background, we believe Members of your Committee will
better appreciate the commiément the FORUM has to both the
Agreement among the parties and the proposal resulting from that

Agreement now before you for passage into public law.

We have in nine years involved ourselves in work on problem areas
relating to only seven public policy issues in Colorado. Two of
these we have kept on our agenda for seven of our nine years and
have just elected to continue to do so for the year ahead -- (1)
the relocation and establishment of the world's fifth busiest
airport and (2) water policy and the Colorado River Basin. The

latter we address appropriately for your consideration today.

Five years ago the FORUM published under one cover a total review
of the historic development of water resources on the Colorado
River. We evaluated what the River now means and could further
mean to Colorado in particular and to the Southwest in general.
It has been updated once but is again out-of=-print. But out of
that report, the FORUM focused, first, on a major reclamation
projeét that we determined had a sufficient community of interest

to warrant its construction, namely, Animas-La Plata. (more)

_3_
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Simultaneously, but to a lesser extent, we determined that the
Colorado River had to be considered as a total system. Because
the greater number of its utilizers are in the Lower Basin
States, we determined that even we in Colorado had to view the
River's resources on a more global basis. We therefore have had
during the past three years, communication in a limited manner
with business leaders in Arizona and Southern California, and

with water management officials to a greater degree.

Let us look briefly at the second part of our focus. We have
visited with and have had official visitors come visit with the
FORUM in Colorado from the Los Angeles Metropolitan Water
District, the Colorado River Board of California, the San Diego
County Water Authority, the Arizona Department of Watef
Resources, the Salt River Project, the Central Arizona Project,
the Colorado River Commission, the Bureau of Reclamation, the
Western Area Power Administration and the Central Arizona Project
Association. Additionally, we have conferred with the principal
director or state engineer relating to water resources in five of
the seven Basin States, not to mention a number in both the
Missouri and Columbia River Basins. We have also participated in
both water marketing and water quality environmental issues
discussions and conferences in California, New Mexico, Utah and

Colorado.

out of it, we continue to maintain and stress a very paramount
consideration in the measure before you, namely, that THE (more)

-4-
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COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT OF 1987 must be
viewed as one of Federal interest and not one of provincial
interest of any of the seven States in the Colorado River Basin.

You must not lose sight of this.

- hts
Why did we focus, then, on Animas-La Plata ? Several reasons, of
course, but the one of greatest significance to us was the
question of negotiating, not litigating, Indian water rights. Wwe
not only developed that theme but have had the entire FORUM
membership, four times in the past four years, visit directly
with three successive Secretaries in the Department of the
Interior, with the OMB and with the leaders from the
Congressional delegations of New Mexico, Arizona, California and

Colorado.

Indian water rights problems are a common thread throughout the
West. Indian water rights claims versus non-Indian water rights
claims have caused, and will continue to cause, extreme social
and economic problems. The present day problems which arose out
of the 1907 Supreme Court decision in Winters vs. United States,
a case which has been often referred to as the genesis of Indian
water rights, have been compounded by the inability or refusal of
public officials to deal with those problems over the last 80
years. The luxury enjoyed by our predecessors, basically a
policy of ignoring or overlooking the rightful claims which our
Indian tribes have to many of the streams in the West can no (more)
_5-
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longer be enjoyed. 1Indian tribes have gone to court and have
successfully demonstrated their entitlement to water under the
laws of the land. Litigation, however, has proven to be a very

ineffective tool.

The Cost Sharing Agreement entered into on June 30, 1986,
together with the December 10, 1986 COLORADO UTE INDIAN WATER
RIGHTS SETTLEMENT ACT, represent a win-win solution to the Indian
water rights problems =-- or more appropriately referred to as the
non-Indian water rights problems -- in the State of Colorado and
should serve as a model agreement for other states throughout the
West who are faced with Indian versus non-Indian water conflicts.
The Cost Sharing Agreement represents Colorado's commitment and
good faith effort to join with the Federal government in bringing
about a new method of financing water resource development in the
West. The Cost Sharing Agreement represents a significant
departure from the historic and accepted methods of financing
water projects in the West. The negotiated settlement presented
by the Colorado Ute Indian Water Rights Agreement allows each of
the parties involved to meet some or all of their major concerns.
It allows for unique and creative arrangements to meet as many of
each party's concerns as possible. It secures commitment from
all the parties to take action and provide the funding to
implement the agreement according to an agreed upon time
schedule. In general, the Agreement will maximize economic
opportunities by allowing the Southern Ute and Ute Mountain Ute
Indian Tribes to progress toward becoming viable, self-sustaining

-6- (more)
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communities and will at the same time protect the considerable
investments of the non-Indians in the San Juan Basin in their

water use.

In addition, the Agreement allows the Federal government to
fulfill its trustee obligations to the Tribes and avoid payment
of damages for breach of trust responsibility or of claims for
compensation for lost rights from non-Indians. Negotiated
settlements are clearly preferable to litigation. Congress'
approval of this legislation will send a strong message to areas
in the West where these disputes are still pending that Congress
is enunciating a policy of Federal participation in favoring
negotiated settlements as a method of resolving these disputes.
The approval of the Agreement will bring certainty to water
rights disputes through a negotiated settlement process. The
approval of the legislation will ensure fulfillment of a unique
Federal responsibility that the Federal government has to Indian
tribes. Just as the Congress mandated that states should share
the cost of water resource development, Congress should signal
the Indian tribes in other states that negotiated settlements

will be reviewed and accepted as the favored policy of Congress.

The COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT is strongly

supported by both Indians and non-Indians in the State of

Colorado. The Federal government is asked and should be willing

to make a fair and just contribution to the settlement in

fulfillment of its obligations to tribes. The settlement is (more)
-7-
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compatible with existing water rights conditions in Southwestern
Colorado and Northwestern New Mexico and will prevent a
dislocation of water rights which have been used and vested in
non-Indian water users over a significant length of time. There
does not appear to the COLORADO FORUM to be any detrimental
effects that would flow from approval of this legislation. We
believe that by approving the legislation, Congress will be
adopting a policy which can be emulated by others in the West to
the benefit of all the citizens of the United States.

ncludin asis
Let us conclude, then, by underscoring that this is a Federal
responsibility, not that of ‘the seven States of the Colorado
River Basin. Provincial interests among us should not override

this heavy responsibility.

Let us also reemphasize that having eight parties sit at a four-
sided negotiations' table ably chaired by a woman mayor in the
San Juan Basin/Four Corners area is proof of the kind of
negotiated settlements that can be achieved. Common grounds were
found both in general and specific settlements. Patience, humor,
purpose and fairness were interwoven into this good faith
process. A new day has been born in this process, a day not
often understood by those who do not always readily sense that
the process of judiciousness can prevail in the historic legacy
of representative government and move us ahead into the new
world, even within the framework of what old timers refer to as (more)

-8-
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the law of the River, seemingly unaware that the law of the River
was at work in the Agreement that was reached on June 30, 1986,

that brings this measure before you today.

-9-
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A SUPPLEMENTARY STATEMENT PRESENTED BY HERRICK S. ROTH, ON BEHALF
OF THE CO-CHAIRMEN AND MEMBERS OF THE WATER POLICY COMMITTEE OF
THE COLORADO FORUM, WILLIAM D. LORING OF GRAND JUNCTION AND WILL
F. NICHOLSON, JR. OF DENVER, AND ALL MEMBERS OF THE COLORADO
FORUM

TO THE COMMITTEE ON INTERIOR AND INSULAR AFFAIRS
UNITED STATES HOUSE OF REPRESENTATIVES

regarding
H.R. 2642

THE COLORADO UTE INDIAN WATER RIGHTS SETTLEMENT ACT OF 1987
WASHINGTON, D.C.