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Backlround

The drought which began in 1999 resulted in a Lake Powell drawdown of

approximately 16 mafthrough 2004 This left Lake Powell with about 8 maf of live

storage and just over 4 maf of storage above the minimum power pool which had the

drought continued without any relief could have been lost in one or two years

Meanwhile Lake Mead was full enough that surplus releases were being made to the

Lower Bain and Mexico during the first few years of the drought As a result the Upper
Division States requested the Secretary of Interior during the development of the 2005

Annual Operating Plan for Colorado River reservoirs reduce releases out of Lake Powell

The Lower Division States strongly resisted and even questioned whether or not the

Secretary had the authority to do so The Secretary of Interior while she did not reduce

the releases from Lake Powell did direct the US Bureau of Reclamation Reclamation

to develop shortage criteria for the Lower Basin and to develop coordinated operating
strategies for Lakes Powell and Mead under low reservoir conditions

As a result on June 15 2005 Reclamation published a Federal Register Notice

announcing its intent to solicit comments and hold public meetings on the

development ofmanagement strategies for Lakes Powell and Mead under low

reservoir conditions which strategies would include the development of Lower Basin

Shortage Guidelines In response the 7 Colorado River Basin States sent a letter to

Reclamation on August 25 2005 indicating the states were discussing ways to utilize

water surface elevations or volumetric contents at both Lakes Powell and Mead to

determine the beginning and end of Lower Basin Shortage Guidelines and operations
under low reservoir conditions Colorado s negotiating team consisted of Rod
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Kuharich Scott Balcomb and Jim Lochhead with support from myself as Colorado s

representative to the Technical Group

On January 31 2006 after three days of intense discussions representatives of the 7

Colorado River Basin states reached tentative agreement on a set of recommendations to

Secretary of Interior Norton for consideration by Reclamation during the NEPA scoping
process for the development of shortage guidelines for the Lower Basin and for the

coordinated operations of Glen Canyon and Hoover Dams under low reservoir

conditions The Basin states recommendations are contained in three documents I a

transmittal letter to Secretary Norton 2 a Seven Basin states Preliminary Proposal
Regarding Colorado River Interim Operations and 3 a draft Basin states agreement
These three documents were sent to Secretary Norton on February 3 2006 and are

attached hereto

It is anticipated that as the Basin states and stakeholders continue through the NEPA

process that both the preliminary proposal and the draft agreement may be refined and

more detail added and additional agreements developed as necessary among the parties
to implement the recommendations made to Interior

Leeal Issues Set Aside

I Lower Basin Overuse Lower Basin uses averaged 7 989 maf from the mainstem

2 508 maf on the tributaries and there was 1 321 maf of evaporative losses from

Lakes Mead Mohave Havasu and Imperial during the 1996 2000 time frame Some

ofthe uses were the result of surplus conditions The use of surplus and unused

allocations in one state creates no recurrent right to the use of such waters

2 Tributary Uses Arizona argues that they have unrestricted use of tributary water

contrary to the plain reading ofthe Colorado River Compact The Compact allowed

for only an additional 1 0 maf of tributary use Nevada s efforts to develop a

VirginMuddy River pipeline to support Las Vegas rapid growth raised the tributary
issue to the forefront

3 Mexican Treaty Deliveries The Upper Basin is being charged for one half of the

Mexican Treaty obligation pursuant to the 1970 Coordinated Long Range Operating
Criteria Tributary inflows under today s conditions average about 13 maf even in

light of the Lower Basin s current uses

4 Coordinated Long Range Operating Criteria The Criteria in order to maintain

the respective legal positions of the states in 1970 have created a large disparity in

reservoir storage during significant droughts Lake Powell absorbs all the effects of

the drought on the front end while Lake Mead absorbs the drought impacts on the

backend until Lake Powell recovers to an elevation that is at or above the 602 a

storage leveL Calculation of 602 A storage requirements and the inclusion of

minimum power protection and an annual delivery by the Upper Basin of one half of

the Mexican Treaty obligation are the areas of dispute

2005 2006 7 Basin State Discussions

7 Basin State Goals Setting aside the legal issues the goals of these discussions were

to minimize the shortages that the Lower Basin would incur and to avoid the possibility
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Interim Surplus Guidelines ISG that expanded the range of normal operation by
eliminating the partial domestic surplus step and capped a domestic surplus at

450 000 AF

The computer modeling that was done to develop these criteria relied on Reclamation s

CRSS program using the current Upper Basin depletion schedule 6 0 MAF and the

current 602 a storage algorithm which determines the storage required to protect current

Upper Basin depletions and reservoir power pools during the critical drought period The

Upper Basin was insistent on these modeling parameters which Arizona in particular
objected to The 2025 termination unless renewed provision associated with the

coordinated Powell Mead operations proposal is the principal reason that the 7 states

allowed the proposed coordinated operations to move forward Reclamation with

assistance from the 7 state technical workgroup as indicated that they will prepare a

report that documents the modeling runs and results used to develop the proposed
operations plan

The recommendations in the proposed 7 state agreement address system efficiency
extraordinary conservation and augmentation projects Svstem efficiencv projects are

those projects that conserve or salvage water that is being lost to the Colorado River

System where there is not a Section 5 Boulder Canyon Project Act water service contract

associated with the use of the water that is being lost An example of such a project is the

conservation or salvage of water that is currently flowing to Mexico that is above the

United States delivery requirement to Mexico in accordance with the 1944 Mexican

Water Treaty Extraordinarv conservation proiects are associated with the conservation

ofwater that is being lost to the Colorado River System where there is a Section 5

Boulder Canyon Project Act water service contract associated with the use of the water

that is being lost An example of an extraordinary conservation project is the fallowing
of a parcel of land within an irrigation district that has had a history of use Augmentation

proiects are projects such as weather modification and desalination that provide
additional water for use within the Colorado River System

The Basin states have proposed that the Secretary develop a policy and accounting
procedure that allows water that is conserved through extraordinary conservation

measures or efficiency projects or that is imported into the Colorado River System from

non Colorado River sources to be transferred under certain conditions to the project
beneficiary through Articles II B 2 and II B 6 of the 1964 Decree in Arizona v

California The Basin states have suggested an accounting mechanism that allows this to

occur through the concept of creating Intentionally Created Surplus ICS credits The

ICS pool in Lake Mead would be limited to a combined total of2 l MAF at any time

All ICS water would be reduced by 5 in order to provide a benefit to the system as a

whole IeS water would be subject to upto a 3 evaporation charge as well and subject
to spill under certain storage conditions in Lake Mead In a specific year through
forbearance agreements these ICS credits could be used by the Section 5 contractor in

addition to the water that was apportioned to the contractor
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Explanation of Compromise Scenario
As of 2 12006

Powell Powell Powell

Elevation Operation Live Storage
ft maf
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Projected Low May 2007 Elevation 1125 96 Content 13 947 maf

Mead below 1075 while Powell is in Upper Balancing Zone eq line 3575 15 of time 295 98 20

Mead below 1025 while Powefl is in the 7488 23 Zone 3575 3525 2 6 ofUme 51 98 20

Mead below 1075 while Powell is in 7488 23 Zone 3575 3525 in previous year Powell in lower balance zone below 3525 9 Of time 1798 20

Mead at or below 1075 Powell in Upper Balancing Zone eq fine 3575 and in previous year Powell in the 748 8 23 3 2 of time 62 98 20

Blue indicates the prevIous operation strategy that did not change
Red indicates portions of previous strategy that were elimiated

Black in combination with Blue indicates the proposed operations strategy
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EXECUTIVE ORDER

COMMISSIONER

COLORADO RIVER

ORDERED

That Scott M Balcomb of Glenwood Springs Colorado pursuant to

Sections 24 1 109 and 37 60 109 C R S 2005 be and is hereby appointed
as

1 Colorado s Commissioner on the Colorado River involving
the Seven Basin States Discussions and Negotiations and

2 the Upper Colorado River Commissioner

to negotiate interstate agreements on behalf of Colorado in a manner

consistent with the law ofthe river effective from September 23 1999

nunc pro tunc for a term expiring at the pleasure of the Governor

Given under my hand and the

Executive Seal of the State of

Colorado this day of

2006

Bill Owens

Governor
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mainstream It is our position that implementation of these operational and accounting
procedures can be accomplished without modification of the Long Range Operating Criteria or

other elements of the law of the river

The States attached proposal incorporates an approach to shortage management Additionally
the proposal includes modification and extension of the Department s Interim Surplus Guidelines

to incorporate operations for all reservoir conditions

The attached proposal also addresses the States recommended approach to implementation of

shortages pursuant to the U S Mexico Treaty of 1944 We request that the Department of the

Interior initiate at the earliest appropriate time consultation with the U S Section of the

International Boundary and Water Commission and the U S Department of State on

implementation of Treaty shortages We further request the opportunity to consult with Interior

and State Department officials on this issue as the federal government formulates its approach to

any bi national consultation with Mexico

An agreement between Basin State water managers and users will be necessary to put in place
additional terms upon which they have reached common understanding We intend that this

agreement be finalized while Reclamation is preparing the draft EIS and be executed as soon as

practicable We are including with this letter a draft version of the agreement Attachment B to

memorialize our current understandings and to provide you the benefits of our thoughts at this

time As with Attachment A please recognize that the parties are still actively working on the

matters addressed in Attachment B and contemplate additional development and refmement of

the agreement We recognize that timely execution of our agreement is necessary in order to

allow funding of certain efficiency projects to go forward

During the time Reclamation is preparing the draft EIS the States will move forward with a

package of other actions that include implementation of a demonstration program for

extraordinary conservation in 2006 system efficiency projects preparation of an action plan for

system augmentation through weather modification execution of a memorandum of

understanding for preparing a Lower Division States interstate drought management plan
development of forbearance agreements among the Lower Division States and the initiation of a

study for long term augmentation of Colorado River system water supplies The States have

already begun the consultant procurement process to support the long term augmentation study
and intend to complete a weather modification action plan and a memorandum of understanding
for interstate drought planning as soon as practicable The Basin States recognize that
Reclamation is undertaking NEPA compliance separately to determine whether to construct a

regulating reservoir near Drop 2 of the All American Canal and urge swift completion of that

process

We appreciate the opportunity you have provided for the Colorado River Basin States to

recommend to you a program of reservoir management that considers all their respective
concerns and interests The Basin States look forward to working with you and Reclamation in

analyzing and addressing these matters
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Seven Basin States Preliminary Proposal Rel ardinlColorado River Interim Operations

The Seven Basin States States have worked together to recommend interim operations to the

Secretary that should minimize shortages in the Lower Basin and avoid the risk of curtaihnent in
the Upper Basin through conservation more efficient reservoir operations and long term

alternatives to bring additional water into the Colorado River community

The States recommendation has three key elements First the States propose to manage the
reservoirs to minimize shortages and avoid curtaihnents Second the States have identified
actions in the Lower Basin to conserve water Third the States recommend a specific proposal
for implementing shortages in the Lower Basin Finally the States recognize the need for
additional water supplies to meet the current and future needs in the Basin

Section 1 Allocation of Unused Basic Apportionment Water under Article II B 6

A Introduction

Article II B 6 of the 1964 Decree in Arizona v California Decree allows the

Secretary to allocate water that is apportioned to one Lower Division State but is for any
reason unused in that State to another Lower Division State This determination is made
for one year only and no rights to recurrent use of the water accrue to the State that
receives the allocated water

B Application ofUnused Basic Apportionment

Before making a determination of a surplus condition under this proposal the Secretary
will determine the quantity of apportioned but unused water under Article II B 6 and
will allocate such water in the following order of priority

1 Meet the direct delivery domestic use requirements of the Metropolitan
Water District of Southern California MWD and the Southern Nevada
Water Authority SNWA as allocated between them by agreement

2 Meet the needs ofoff stream banking activities by MWD in California and
SNWA in Nevada as allocated between them by agreement

3 Meet the other needs for water in California in accordance with the
California Seven Party Agreement as supplemented by the Quantification
Settlement Agreement

Section 2 Coordinated Operation of Lakes Powell and Mead

Figure I describes the operating strategy that has been agreed to by the Colorado River Basin
States

1



Powell Powell Powell
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3700 24 32
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9 52
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I 3525
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Lake Powell Equalization Elevation Table

In each ofthe following years the Lake Powell Equalization Elevation will be as follows

Year Elevation feet

2008 3636

2009 3639

2010 3642

2011 3643

2012 3645

2013 3646

2014 3648

2015 3649

2016 3651

2017 3652

2018 3654

2019 3655

2020 3657

2021 3659

2022 3660

2023 3662

2024 3663

2025 3664

2



1EqualizationInyearswhenLakePowellcontentisprojectedonJanuary1tobeatorabovetheelevationstatedintheLakePowellEqualizationElevationTableanamountofwaterwillbereleasedfromLakePowelltoLakeMeadatarategreaterthan8230000acrefeetperyeartotheextentnecessarytoequalizestorageinthetworeservoirsorotherwisetorelease8230000acrefeetfromLakePowell2UpperElevationBalancingInyearswhenLakePowellcontentisprojectedonJanuary1tobebelowtheelevationstatedintheLakePowellEqualizationElevationTableandatorabove3575fttheSecretaryshallrelease8230000acrefeetfromLakePowelliftheprojectedelevationofLakeMeadisatorabove1075ftIftheprojectedelevationofLakeMeadisbelow1075fttheSecretaryshallbalancethecontentsofLakeMeadandLakePowellbutshallreleasenomorethan9000000acrefeetandnolessthan7000000acrefeetfromLakePowell3MidElevationReleasesInyearswhenLakePowellcontentisprojectedonJanuary1tobebelow3575ftandatorabove3525fttheSecretaryshallrelease7480000acrefeetfromLakePowelliftheprojectedelevationofLakeMeadisatorabove1025ftIftheprojectedelevationofLakeMeadisbelow1025fttheSecretaryshallrelease8230000acrefeetfromLakePowell4LowerElevationBalancingInyearswhenLakePowellcontentisprojectedonJanuaryItobebelow3525fttheSecretaryshallbalancethecontentsofLakeMeadandLakePowellbutshallreleasenomorethan9500000acrefeetandnolessthan7000000acrefeetfromLakePowellCoordinatedOperationofLakesPowellandMeadasdescribedhereinwillbepresumedtobeconsistentwiththeSection602astoragerequirementcontainedintheColoradoRiverBasinProjectActTheobjectiveoftheoperationofLakesPowellandMeadasdescribedhereinistoavoidcurtailmentofusesintheUpperBasinminimizeshortagesintheLowerBasinandnotadverselyaffecttheyieldfordevelopmentavailableintheUpperBasinTheAugust24monthstudyprojectionsfortheJanuaryIsystemstorageandreservoirwatersurfaceelevationsforthefollowingyearwouldbeusedtodeterminetheapplicabilityofthecoordinatedoperationofLakesPowellandMeadSection3DeterminationofLakeMeadOperationduringtheInterimPeriodAInterimSurplusGuidelines1TheBasinStatesrecommendthattheSecretarycontinuetoimplementtheInterimSurplusGuidelinesISGexceptasmodifiedbythisproposalincludingthefollowing3



aPartialDomesticSurpluswouldbediscontinueduponissuanceoftheRecordOfDecisionRODandbTheISOeffectiveperiodwouldbeextendedthroughDecember3120252Duringtheyears2017through2025theSecretaryshalldistributeDomesticSurpluswateraForusebyMWD250000acrefeetperyearinadditiontotheamountofCalifomiasbasicapportionmentavailabletoMWDbForusebySNWA100000acrefeetperyearinadditiontotheamountofNevadasbasicapportionmentavailabletoSNWAcForuseinArizona100000acrefeetperyearinadditiontotheamountofArizonasbasicapportionmentavailabletoArizonacontractorsBFloodControlSurplusInyearsinwhichtheSecretarymakesspacebuildingorfloodcontrolreleasespursuanttotheFieldWorkingAgreementtheSecretaryshalldetermineaFloodControlSurplusfortheremainderofthatyearorthesubsequentyearasspecifiedinSection7oftheISGInsuchyearsreleaseswillbemadetosatisfyallbeneficialuseswithintheUnitedStatesincludingunlimitedoffstreambankingIntentionallyCreatedSurpluscreditsasdefinedhereinwouldbereducedbytheamountofanyfloodcontrolreleaseifnecessaryuntilnocreditsareremainingUndercurrentpracticesurplusdeclarationsundertheTreatyforMexicoaredeclaredwhenfloodcontrolreleasesaremadeOperationunderaFloodControlSurplusdoesnotestablishanydeterminationrelatingtoimplementationoftheTreatyincludinganypotentialchangesinapproachrelatingtosurplusdeclarationsundertheTreatySuchdeterminationsmustbeaddressedinabilateralfashionwiththeRepublicofMexicoCQuantifiedSurplus70RStrategyInyearswhentheSecretarydeterminesthatwatershouldbereleasedforbeneficialconsumptiveusetoreducetheriskofpotentialreservoirspillsbasedonthe70RStrategytheSecretaryshalldetermineandallocateQuantifiedSurplussequentiallyasfollows1EstablishthevolumeoftheQuantifiedSurplusForthepurposeofdeterminingtheexistenceandestablishingthevolumeofQuantifiedSurplustheSecretarywouldnotconsiderthevolumeofIntentionallyCreatedSurpluscreditsasdefinedherein2AllocateanddistributetheQuantifiedSurplus50toCalifornia46toArizonaand4toNevadasubjectto3through5thatfollow4



3DistributeCaliforniassharefirsttomeetbasicapportionmentdemandsandMWDsdemandsThendistributetoCaliforniaPriorities6and7andothersurpluscontractsDistributeNevadassharefirsttomeetbasicapportionmentdemandsandSNWAsdemandsDistributeArizonassharetosurplusdemandsinArizonaincludingoffstreambankingandinterstatebankingdemandsArizonaCaliforniaandNevadaagreethatNevadawouldgetfirstpriorityforinterstatebankinginArizona4DistributeanyunusedshareoftheQuantifiedSurplusinaccordancewithSectionIAllocationofUnusedBasicApportionmentWaterUnderArticleIIB65DeterminewhetherMWDSNWAandArizonahavereceivedtheamountofwatertheywouldhavereceivedunderSection3DofthisproposalDomesticSurplusifaQuantifiedSurplushadnotbeendeclaredIftheyhavenotthendetermineandmeetalldemandsprovidedforinSection3DDomesticSurplusDDomesticSurplusInyearswhenLakeMeadelevationisprojectedonJanuary1tobeabove1145ftandbelow70RStrategyelevationdeterminationtheSecretarywoulddetermineaDomesticSurplusinaccordancewithSection2B2oftheISGbetweentheeffectivedateoftheRODandDecember312016andinaccordancewithSection3A2ofthisproposalbetweenJanuary12017andDecember312025ENormalConditionsInyearswhenLakeMeadelevationisprojectedonJanuary1tobeaboveelevation1075ftandbelow1145fttheSecretarywoulddetermineanormaloperatingconditionInanyyearwhenLakeMeadelevationsareinthisrangetheSecretarymaydeterminethatIntentionallyCreatedSurplusICSasdescribedinSection4ofthisproposalisavailableICScreditsmaythenbedeliveredpursuanttotheprovisionsofSection4FShortageConditionsShortageswouldbeimplementedintheLowerDivisionStatesandMexicounderthefollowingconditionsandinthefollowingmanner1400000acrefootshortageInyearswhenLakeMeadcontentisprojectedonJanuary1tobeatorbelowelevation1075ftandatorabove1050ftaquantityof400000acrefeetshallnotbereleasedordeliveredintheLowerDivisionStatesandMexico2500000acrefootshortageInyearswhenLakeMeadcontentisprojectedonJanuary1tobebelowelevation1050ftandatorabove1025ftaquantityof500000acrefeetshallnotbereleasedordeliveredintheLowerDivisionStatesandMexico5
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3 600 000 acre foot shortage In years when Lake Mead content is projected
on January 1 to be below 1025 ft a quantity of 600 000 acre feet shall not

be released or delivered in the Lower Division States and Mexico

4 The three conditions described above are illustrated in Figure 2

Figure 2

Lake Mead Steo Shortage

Mead Mead

Elevation ft Steooed Shortage Live Storage
1075 to 1050 400 kaf 9 37 to 747 maf

w

1050 to 1025 500 kaf 747 to 5 80 maf

1025 to 1000 600 kaf 5 80 to 4 33 maf

1000
Increased reductions to be

433 maf
consistent with consultation s

5 The United States through the appropriate mechanisms should implement
a shortage pursuant to Article 10 of the 1944 Treaty in any year in which
the Secretary has declared that a shortage condition exists pursuant to Art

I1 B 3 of the Decree The total quantity ofwater that will not be

released or delivered to Mexico shall be based on Lower Basin water

deliveries during nonnal water supply conditions The proportion ofthe

shortage that shall be borne by Mexico will be 17 15 maf 9 mafx

100 17

6 Arizona and Nevada will share shortages based on a shortage sharing
agreement In the event that no agreement has been reached Arizona and
Nevada will share shortages in accordance with the 1968 Colorado River

Basin Project Act the Decree other existing law as applicable and the

Interstate Banking Agreement between Arizona and Nevada parties

7 Whenever Lake Mead reaches elevationl025 ft the Secretary will consult

with the States to detennine whether Colorado River hydrologic
conditions together with the delivery of 84 million acre feet of Colorado
River water to Lower Basin users and Mexico will cause the elevation of
Lake Mead to fall below 1000 ft Upon such a detennination the

Secretary shall consult with the states to discuss further measures that may
be undertaken to avoid or reduce further increases in shortage
detenninations If increased reductions are required the Secretary shall

implement the reductions consistent with the law of the river

The States will evaluate factors at critical elevations that may avoid

shortage detenninations as reservoir elevations approach critical

thresholds The States may provide operational recommendations

surrounding the critical elevations at some later date

6



Section4SystemEfficiencyExtraordinaryConservationandAugmentationProjectsTheStatesproposethattheSecretarydevelopapolicyandaccountingprocedureconcerningaugmentationextraordinaryconservationandsystemefficiencyprojectsincludingspecificextraordinaryconservationprojectstributaryconservationprojectsintroductionofnonColoradoRiverSystemwatersystemefficiencyimprovementsandexchangeofnonColoradoRiverSystemwaterTheaccountingandrecoveryprocesswouldbereferredtoasIntentionallyCreatedSmplusconsistentwiththeconceptthattheStateswilltakeactionstoaugmentstorageofwaterintheLowerColoradoRiverBasinThewaterwouldbedistributedpursuanttoSectionIIB2oftheDecreeandforbearanceagreementsbetweentheStatesThercscreditsmaynotbecreatedorreleasedwithoutsuchforbearanceagreementsAThepmposesoftheLakeMeadIntentionallyCreatedSurplusrCSprogramareto1HelpavoidshortagestotheLowerBasinForthepurposesofdeterminingcalendaryeardeclarationsofDomesticSmplusNormalandShortageconditionsanyrcscreditswouldbeconsideredsystemwater2BenefitbothLakeMeadandLakePowelland3IncreasethesurfaceelevationsofbothLakesPowellandMeadtohigherlevelsthanwouldhaveotherwiseoccurredBExtraordinaryConservationStorageCredits1UsersofColoradoRiverwatermaycreatercscreditsthroughextraordinaryconservationunderthefollowingconditionsaABoulderCanyonProjectActSection5ContractorContractorshallrepayalloutstandingsystempaybackobligationsbeforeitcancreatercscreditsbrcscreditscanonlybecreatedifsuchwatercouldhaveotherwisebeenbeneficiallyusedcAContractornotifiesReclamationbySeptember15oftheamountofrcscreditsitwishestocreateforthesubsequentyear2rcscreditsmaybecreatedonlythroughextraordinaryconservationactivitiesTheseactivitiesincludeaFallowingoflandthatcurrentlyishistoricallywasandotherwisewouldhavebeeninthenextyearirrigatedbCanalliningprogramscDesalinationprograms7



dExtraordinaryconservationprogramsexistingasofJanuary12006eOtherextraordinaryconservationmeasuresasagreeduponbytheStates3IfconditionsduringtheyearchangeduetoweatherorotherunforeseencircumstancesaContractormayrequestamidyearmodificationofitswaterordertoreducetheamountoncscreditscreatedduringthatyearAContractorcannotincreasetheamountofICScreditsithadpreviouslyscheduledtocreateduringtheyear4AnyICScreditswouldbeusedfirsttooffsetanyoverrunforthatyearorfutureyears5ThemaximumamountoncscreditsthatcanbecreatedduringanyyearthroughextraordinaryconservationislimitedtoeachstateaslistedbelowaCalifornia400000acrefeetperyearbNevada125000acrefeetperyearcArizona100000acrefeetperyear6Themaximumcumulativeamountoncscreditscreatedthroughextraordinaryconservationthatwouldbeavailableatanyonetimeisa1500000acrefeetforCaliforniab300000acrefeetforNevadaandc300000acrefeetforArizona7Nocategoryofsurpluswatercanbeusedtocreatercscredits8AtthetimethercscreditsarecreatedbyextraordinaryconservationtheContractorwilldedicate5ofthercscreditstothesystemonaonetimebasistoprovideawatersupplybenefittothesystemAdditionallyrcscreditswillbesubjecttoannualevaporationlossestimatedtobenomorethan3annuallyduringeachyearinwhichnoshortagehasbeendeclaredTheSecretarywillnotassessanyotherchargeforcreatingrcscredits9ContractorsthathavecreatedICScreditsmayrecoverthemunderthefollowingconditionsaAContractormayrequestdeliveryofrcscreditsithascreatedatthetimeitsubmitsitsannualwaterorderforthefollowingyearThercscreditswouldbeaddedtotheContractorsapprovedwaterorderforthatyearuponapprovalbyReclamation8



bTheamountofICScreditsthatmayberecoveredbyCaliforniainanyoneyearislimitedto400000acrefeetbyNevada300000acrefeetandArizona300000acrefeetprovidedthattheMay124monthstudyforthatyeardoesnotindicatethatashortageconditionwouldbedeclaredinthecurrentorsucceedingyearcIfextraordinaryweatherconditionsorwateremergenciesoccuraContractormayrequestthatReclamationincreaseitsuseofICScreditsforthatyeardAContractormayrequesttoreduceitsuseoncscreditsduringtheyearforanyreasonincludingreductioninwaterdemandseIfReclamationreleaseswaterforfloodcontrolpurposesICScreditsshallbereducedonaproratabasisamongallholdersofICScreditsifnecessaryuntilnocreditsremainIndeterminingtheamountofQuantifiedSurplusReclamationshallnotconsiderthevolumeoncscreditsthatwillbeavailable10Contractorsmaybegintocreatercsthroughextraordinaryconservation1beginningin2006asapilotprogramwhichmaybelostiftheSecretarydoesnotadoptanextraordinaryconservationprogramaspartoftheCoordinatedOperationofLakesPowellandMeador2afteradoptionoftheCoordinatedOperationforLakesPowellandMeaduntil2025Anyrcscreditsunderthisprogramremainingattheendoftheprogramwouldremainavailableforrecoveryforupto10yearsfollowingterminationoftheProgramCTributaryConservationTheSecretaryshoulddevelopproceduresinconsultationwiththeStatesthatwouldpermitContractorstopurchaseandfallowannualorpermanentwaterrightsontributarieswithintheLowerDivisionStatesthathavebeenusedforasignificantperiodofyearsandwerecreatedpriortoCongressadoptionoftheBoulderCanyonProjectActthatwhenretiredandverifiedbytheSecretarycontributewatertotheColoradoRivermainstreamfordiversionbytheContractorThewaterrecoveredbytheContractormaybeusedformunicipalandindustrialpurposesonlyThiswaterwouldbeinadditiontotheStatesbasicapportionmentandwouldbeavailableduringdeclaredshortagesItisintendedthatthewaterwouldbetakenonarealtimebasisandthatnotmorethan95ofsuchwaterwillberecoveredhoweverifstoragewererequiredsuchstoredwaterwouldbesubjecttoallprovisionsapplicabletoICScreditscreatedthroughextraordinaryconservation9



DSystemEfficiencyProjectsAContractormaymakecontributionsofcapitaltotheSecretaryforuseinSecretarialprojectsdesignedtorealizeefficienciesthatsavewaterthatwouldotherwisebelostfromtheColoradoRiverSystemintheUnitedStatesTheSecretaryinconsultationwiththeStateswillidentifysystemefficiencyprojectstermsforcapitalparticipationinsuchprojectsandtypesandamountsofbenefitstheSecretarywouldprovideinconsiderationofnonfederalcapitalcontributionstosystemefficiencyprojectsincludingaportionofthewatersavedbytheprojectWatermadeavailabletoContractorsbytheSecretarywouldbeconsideredIntentionallyCreatedSurplusSystemefficiencyprojectsareonlyintendedtoprovidetemporarywatersuppliesandwouldnotbeavailableforpermanentuseBenefitstothetotalwateravailablewithintheColoradoRiverSystemintheUnitedStatesshouldbesubstantialtakingintoaccountanybenefitprovidedtoanynonfederalcapitalcontributorInthosecasesinwhichbenefitsareprovidedtoanonfederalcapitalcontributorintheformofaportionofthewatersavedbythesystemefficiencyprojectthewaterprovidedtothecapitalcontributorshouldbecharacterizedasColoradoRiversurpluswaterintentionallycreatedbythesystemefficiencyprojectTheICScreditsshouldbeprovidedtothecapitalcontributorpursuanttoitsBCPA5surpluscontractTheSecretaryshouldfirstobtainthewaiverorforbearanceofanyotherBCPA5surpluscontractorsthatmaypossessanyrighttothedeliveryofthesamewatersothattheSecretarymaydeliverittothecapitalcontributorpursuanttoArticleIIB6oftheDecreeTheICScreditsshouldbeprovidedtothecapitalcontributoronapredeterminedscheduleofannualdeliveriesforaperiodofyearsasagreedbytheSecretaryandContractorTheICScreditswouldnotbestoredandthereforewouldnotspillfromsystemreservoirsDeliveryofICScreditsduringshortageconditionswillbedeterminedonaprojectbyprojectbasisEIntroductionandRecoveryofNonColoradoRiverSystemWaterTheSecretaryshoulddevelopproceduresinconsultationwiththeStatesthatwouldprospectivelyallownonColoradoRiverSystemwaterinaLowerDivisionStatetobeintroducedintoconveyedthroughanddivertedfromsystemreservoirsorotherwisethroughtheColoradoRiverSystemThenonColoradoRiverSystemwatermaybeintroducedeither1directlyfromthenonColoradoRiverSystemsourceor2aseffluentresultingfromuseofthenonColoradoRiverSystemwaterintheintroducingentitysserviceareaassumingwaterqualityconcernsareadequatelyaddressedbytheContractorintroducingthewaterThiswaterisinadditiontoastatesbasicapportionmentandmaybeusedduringdeclaredshortagesContractorsproposingtointroduceconveyandrecoversuchnonColoradoRiverSystemwatershouldmakesufficientarrangementscontractualorotherwisewiththeSecretarysoastoguaranteethatanysuchactioncausesnohanntotheSecretarysmanagementoftheColoradoRiverSystemSucharrangementswouldprovidethattheintroductionconveyanceandrecoveryofsuchwaterbedonepursuanttoappropriatepermitsorotherauthorizationsasrequiredbystatelawthattheactualamountofwaterintroducedconveyedandrecoveredwouldbereportedtotheSecretaryonanannualbasisandthatnomorethan95ofsuchwaterintroducedwillberecoveredThenonColoradoRiverSystemwaterwouldbeintendedtobetakenonarealtimebasisandhencewouldnot10



spillfromsystemreservoirsHoweverifstoragewererequiredsuchstoredwaterwouldbesubjecttoallprovisionsapplicabletorcscreatedthroughextraordinaryconservationAnyagreementsmadewiththeSecretarytointroduceandrecoverthiswaterwillsurvivetheterminationoftheCoordinatedOperationsofLakesPowellandMeadWeathermodificationprojectsshouldbepursuedasameansofaugmentingColoradoRiverSystemwatersuppliesHoweverincreasesinwatersupplythatresultfromweathermodificationprojectsarenotincludedwithintheprojectsdefinedinthisSectionandwouldnotcreateanyadditionalsupplyforaContractororStatethatengagesinaweathermodificationprojectSection5NonColoradoRiverSystemWaterExchangesContractorsinArizonaCaliforniaorNevadamaysecureanadditionalwatersupplybyfundingthedevelopmentofanonColoradoRiverSystemwatersupplyinoneLowerDivisionStateforuseinanotherStatebyexchangeThenewwatersupplydevelopedwouldbeconsumptivelyusedintheStateinwhichitwasdevelopedbyaContractorandthatContractorwouldintentionallyreduceitsconsumptiveuseofColoradoRiverwaterThiswouldallowtheContractorsintheotherLowerDivisionStatesthatprovidedthefundingtoconsumptivelyusetheColoradoRiverwaterthatwasintentionallyunusedthroughanagreementwiththeSecretaryoftheInteriorThroughthecooperationoftheInternationalBoundaryandWaterCommissionUnitedStatesandMexicosimilaragreementscouldbeestablishedbywhichnonColoradoRiverSystemwatersuppliesinMexicocouldbedevelopedforuseintheUnitedStatesbyexchangeItcouldbenecessaryforaStateorotherlowerpriorityContractorsintheStateinwhichconsumptiveusewasintentionallyreducedtoagreetoforebeartheiruseofsuchwaterdependingonthethenexistingprioritysystemtouseofColoradoRiverwatertoavoidaclaimagainstthewaterbeingdeliveredtotheContractorthatfundedthenewwatersupplyAsanalternativetoforbearanceanofferbytheContractordevelopingthenonColoradoRiverSystemwatertoallowthelowerpriorityContractortopaythecostofdevelopingaportionorallofthenonColoradoRiverSystemwatersuppliestobedevelopedwouldbeutilizedtoprotectsuchalowerpriorityContractorspositioninthethenexistingprioritysystemArefusalofanoffertopaythecostofdevelopingaportionorallofthenonColoradoRiverSystemwatersuppliestobedevelopedwouldconstitutethelowerpriorityContractorswaiverofarighttochallengetheexchangeSection6AccountingMechanismsTheoperatingalternativesdiscussedinSections4and5willrequirenewormodifiedColoradoRiveraccountingmechanismsNospecificaccountingmechanismtoallowthesetypesofoperationsisproposedforevaluationinReclamationscurrentNEPAprocessHoweverthedescriptionandevaluationofsuchaccountingmechanismswouldprovideContractorswiththeassurancethatifsuchaccountingmechanismwereadoptedintheRecordofDecisionfundsspenttoproposesuchanarrangementinthefuturewouldnotbespentinvain11
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AGREEMENT

The name parties hereby enter into this Agreement effective as of

RECITALS

A Parties

1 Arizona

a The Arizona Department of Water Resources through its Director is the

successor to the signatory agency of the State for the 1922 Colorado River

Compact and the 1944 Contract for Delivery of Water with the United

States both authorized and ratified by the Arizona Legislature ARS 99
45 1301 and 1311 PursuanttoARS 99 45 107 the Director is

authorized and directed subject to the limitations in ARS 9945 106 for

and on behalf ofthe State ofArizona to consult advise and cooperate
with the Secretary of the Interior of the United States with respect to the

exercise by the Secretary of Congressionally authorized authority relative

to the waters of the Colorado River including but not limited to the

Boulder Canyon Project Act 43 U S C 9617 and the 1968 Colorado

River Basin Project Act 43 Us c 9 1501 and with respect to the

development negotiation and execution of interstate agreements
Additionally under ARS 9 45 105 A 9 the Director is authorized to

prosecute and defend all rights claims and privileges of this state

respecting interstate streams

b Under ARS 9 11 951 et seq the Director is authorized to enter into

Intergovernmental Agreements with other public agencies which includes
another state departments agencies boards and commissions of another
state and political subdivisions of another state

2 California The chairman ofthe Colorado River Board of California acting
as the Colorado River Commissioner pursuant to California Water Code
section 12525 has the authority to exercise on behalf of California every right
and power granted to California by the Boulder Canyon Project Act and to do
and perform all other things necessary or expedient to carry out the purposes
ofthe Colorado River Board

3 Colorado

a Section 24 1 109 Colorado Revised Statutes 2005 provides that

Interstate compacts authorized by law shall be administered under the
direction of the office of the governor This includes the Colorado River

Compact and the Upper Colorado River Basin Compact Section 37 60
109 provides that the governor from time to time with approval of the

1
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board shall appoint a commissioner who shall represent the state of

Colorado upon joint commissions to be composed of commissioners

representing the state of Colorado and another state or other states for the

purpose of negotiating and entering into compacts or agreements between

said states By Executive Order issued 2006

attached hereto as Exhibit and incorporated herein by reference

the Governor appointed Upper Colorado River Commissioner Scott

Balcomb to represent the State of Colorado

b Section 37 60 106 subsections e and i C RS 2005 authorize the

Colorado Water Conservation Board to cooperate with the United States

and the agencies thereof and with other states for the purpose ofbringing
about the greater utilization of the water of the state of Colorado and the

prevention of flood damages and to confer with and appear before the

officers representatives boards bureaus committees commissions or

other agencies of other states or of the federal government for the

purpose ofprotecting and asserting the authority interests and rights of

the state of Colorado and its citizens with respect to the waters of the

interstate streams in this state By resolution dated

attached hereto as Exhibit and incorporated herein by reference the

Colorado Water Conservation Board authorized and directed its Director

to negotiate with and enter into agreements with other state entities within

the Colorado River Basin

4 Nevada

a The Colorado River Commission of the State ofNevada CRCN is an

agency of the State ofNevada authorized generally by N RS 538 041

and 538 251 CRCN is authorized byNRS 538161 6 7 to enter

into this Agreement The CRCN in furtherance of the State ofNevada s

responsibility to promote the health and welfare of its people in Colorado

River matters makes this Agreement to supplement the supply ofwater in

the Colorado River which is available for use in Nevada augment the

waters of the Colorado River and facilitate the more flexible operation of

dams and facilities by the Secretary of the Interior of the United States

The Chairman of the Commission signatory hereto serves as one of the

Governor s representatives as contemplated by Section 602b of the 1968

Colorado River Basin Project Act 43 U S C I 552b and the Criteria for

Coordinated Long Range Operation of Colorado River Reservoirs

Pursuant to the Colorado River Basin Project Act

b The Southern Nevada Water Authority SNWA is a Nevada joint powers

agency and political subdivision ofthe State of Nevada created by
agreement dated July 25 1991 as amended November 17 1994 and

January 1 1996 pursuant to N R S 277 074 and 277120 SNWA is

authorized by N RS 538 186 to enter into this Agreement and pursuant

2
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to its contract issued under section 5 of the Boulder Canyon Project Act of

1928 SNWA has the right to divert supplemental water as defined by
NRS 538 041 6 The General Manager of the SNWA signatory
hereto serves as one ofthe Governor s Representatives as contemplated
by Section 602b of the 1968 Colorado River Basin Project Act 43

U S C 1552 b and the Criteria for Coordinated Long Range Operation
of Colorado River Reservoirs Pursuant to the Colorado River Basin

Project Act

5 New Mexico Pursuant to NMSA 1978 72 14 3 the New Mexico Interstate

Stream Commission is authorized to investigate water supply to develop to

conserve to protect and to do any and all other things necessary to protect
conserve and develop the waters and stream systems ofthe State ofNew

Mexico interstate or otherwise The Interstate Stream Commission also is

authorized to institute or cause to be instituted in the name of the state ofNew

Mexico any and all negotiations andor legal proceedings as in its judgment
are necessary By Resolution dated the Interstate Stream

Commission authorizes the execution of this Agreement

6 Utah The Division of Water Resources DWR is the water resource

authority for the State of Utah Utah Code Ann 73 10 18 The Utah

Department ofNatural Resources Executive Director Department with the

concurrence of the Utah Board of Water Resources Board appoints the

DWR Director Director 63 34 6 1 The Board makes DWR policy
73 10 15 The Board develops conserves protects and controls Utah

waters 73 10 4 4 5 and in cooperation with the Department and

Governor supervises administration of interstate compacts 73 10 4 such as

the Colorado River Compact 73 12a l through 3 and the Upper Colorado

River Basin Compact 73 13 10 The Board with Department and

Gubernatorial approval appoints a Utah Interstate Stream Commissioner

73 10 3 currently the DWR Director to represent Utah in interstate

conferences to administerinterstate compacts 73 10 3 and 73 10 4

These delegations of authority authorize the Utah Interstate Stream

CommissionerlDWR Director to sign this document He acts pursuant to a

Board resolution acknowledged by the Department dated

attached hereto as Exhibit and incorporated herein by reference

7 Wyoming Water in Wyoming belongs to the state WYo CaNST Art 8 I 1

The Wyoming State Engineer is a constitutionally created office and is

Wyoming s chief water official with general supervisory authority over the

waters ofthe state WYo CaNST Art 8 5 The Wyoming legislature
conferred upon Wyoming officers the authority to cooperate with and assist

like authorities and entities of other states in the performance of any lawful

power duty or authority WYo STAT ANN I 16 1 101 LEXISNEXIS 2005

Wyoming and its State Engineer represent the rights and interests of all

Wyoming appropriators with respect to other states Wyoming v Colorado

3
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286 U S 494 1922 See Hinderlider v La Plata River Cherry Creek

Ditch Co 304 U S 92 1938 In signing this Agreement the State Engineer
intends that this Agreement be mutually and equally binding between the

Parties

B Background

1 Federal law and practice including Section 602b of the 1968 Colorado River

Basin Project Act 43 US c 9 1552 b and the Criteria for Coordinated Long Range

Operation of Colorado River Reservoirs Pursuant to the Colorado River Basin Project
Act contemplate that in the operation of Lakes Powell and Mead the Secretary ofthe

Interior consults with the States through Governors Representatives who represent the

Governors and their respective States Through this law and practice the Governors

Representatives have in the past reached agreements among themselves and with the

Secretary on various aspects of Colorado River reservoir operation This Agreement is

entered into in furtherance ofthis law and practice

2 On January 16 2001 the Secretary adopted Colorado River Interim Surplus
Guidelines ISG based on an alternative prepared by the Colorado River Basin States

for the purposes of determining annually the conditions under which the Secretary would

declare the availability of surplus water for use within the states of Arizona California

and Nevada in accordance with and under the authority of the Boulder Canyon Project
Act of 1928 45 Stat 1057 and the Decree of the United States Supreme Court in

Arizona v California 376 US 340 1964 The ISG are effective through calendar year

2015 through preparation ofthe 2016 Annual Operating Plan

3 In the years following the adoption of the ISG drought conditions in the

Colorado River Basin caused a significant reduction in storage levels in Lakes Powell

and Mead and precipitated discussions by and among the Parties and between the

Parties and the United States through the Department of the Interior and the Bureau of

Reclamation The Parties recognize that the Upper Division States have not yet

developed their full apportionment under the Colorado River Compact Although the

Secretary has not imposed any shortage in the Lower Basin the Parties also recognize
that with additional Upper Basin development and in drought conditions the Lower

Division States may be required to suffer shortages in deliveries ofwater from Lake

Mead Therefore these discussions focused on ways to improve the management of

water in Lakes Powell and Mead so as to enhance the protection afforded to the Upper
Basin by Lake Powell and to delay the onset and minimize the extent and duration of

shortages in the Lower Basin

4 Shortages in the Lower Basin will also trigger shortages in the delivery of

water to Mexico pursuant to the Mexican Water Treaty of 1944 February 3 1944 US

Mex 59 Stat 1219 T S 994 3 UN T S 313

4



DRAFT5OnMay22005theSecretaryannouncedherintenttoundertakeaprocesstodevelopLowerBasinshortageguidelinesandexploremanagementoptionsforthecoordinatedoperationofLakesPowe1andMeadOnJune152005theBureauofReclamationpublishedanoticeintheFederalRegisterannouncingitsintenttoimplementtheSecretarysdirectionTheBureauofReclamationhasproceededtoundertakescopinganddevelopalternativespursuanttotheNationalEnvironmentalPolicyActtheNEPAProcesswhichthePartiesanticipatewi1formthebasisforaRODtobeissuedbytheSecretarybyDecember20076OnAugust252005theGovernorsRepresentativesforthesevenColoradoRiverBasinStateswrotealettertotheSecretaryexpressingconceptualagreementinthedevelopmentandimplementationofthreebroadstrategiesforimprovedmanagementandoperationoftheColoradoRiverCoordinatedReservoirManagementandLowerBasinShortageGuidelinesSystemEfficiencyandManagementandAugmentationofSupply7OnFebruary32006theGovernorsRepresentativestransmittedtotheSecretarytheirrecommendationforthescopeoftheNEPAProcesswhichrefinedmanyoftheelementsoutlinedintheAugust252005letter8AttherequestoftheSecretarythePartieshavecontinuedtheirdiscussionsrelativetotheareasofagreementouilinedinthelettersofAugust252005andFebruary320069InfurtheranceofthelettersofAugust252005andFebruary32006thePartieshavereachedagreementtotakeadditionalactionsfortheirmutualbenefitwhicharedesignedtoaugmentthesupplyofwateravailableforuseintheColoradoRiverSystemandimprovethemanagementofwaterintheColoradoRiverCpurposeThePartiesintendthattheactionsbythemcontemplatedinthisAgreementwillimprovecooperationandcommunicationamongthemprovideadditionalsecurityandcertaintyinthewatersupplyoftheColoradoRiverSystemforthebenefitofthepeopleservedbywaterfromtheColoradoRiverSystemandavoidcircumstanceswhichcouldotherwiseformthebasisforclaimsorcontroversiesoverinterpretationorimplementationoftheColoradoRiverCompactandotherapplicableprovisionsofthelawoftheriverAGREEMENTInconsiderationoftheaboverecitalsandthemutualcovenantscontainedhereinandothergoodandvaluableconsiderationthereceiptandsufficiencyofwhichisherebyacknowledgedthePartiesagreeasfollows51RecitalsTheRecitalssetforthabovearematerialfactsthatarerelevanttoandformthebasisfortheagreementssetforthherein



DRAFT2DefinitionsAsusedinthisAgreementthefollowingtermshavethefollowingmeaningsAColoradoRiverSvstemThistermshallhavethemeaningasdefinedintheColoradoRiverCompactBISGTheColoradoRiverInterimSurplusGuidelinesadoptedbytheSecretaryonJanuary162001CNEPAProcessThedecisionmakingprocesspursuanttotheNationalEnvironmentalPolicyAct42USc994321through47beginningwiththeBureauofReclamationsNoticetoSolicitCommentsandHoldPublicMeetings70FedReg34794June152005andculminatinginaRecordofDecisionDPartvorPartiesAnypartyorpartiestothisAgreementEPartiesRecommendationTheSevenBasinStatesPreliminaryProposalRegardingColoradoRiverInterimOperationsacopyofwhichisattachedheretoandincorporatedhereinbythisreferencepresentedbythePartiestotheSecretaryinfurtheranceoftheStateslettersofAugust252005andFebruary32006andanymodificationofthePartiesRecommendationadoptedbythePartiespursuanttothisAgreementFRODTheRecordofDecisionanticipatedtobeissuedbytheSecretaryaftercompletionofNEPAProcesspursuanttoherletterofMay22005andtheNoticepublishedintheFederalRegisteronSeptember30200570FedReg57322GSecretaryTheSecretaryoftheInteriorortheBureauofReclamationasapplicableHStateorStatesAnyofthestatesofArizonaCaliforniaColoradoNevadaNewMexicoUtahorWyomingascontextrequires3SupportforPartiesRecommendationAfterconsideringanumberofalternativeseachPartyhasdeterminedthatthePartiesRecommendationisinthebestinterestsofthatPartyandpromotesthehealthandwelfareofthatPartyandoftheColoradoRiverBasinStatesIntheNEPAProcessthePartiesshallsupporttheSecretarysadoptionofthePartiesRecommendationinaRODIfduringthecourseoftheNEPAProcessanynewinformationbecomesavailablewhichcausesanyPartyinitssoleandabsolutediscretiontoreassessanyprovisionofthePartiesRecommendationthatPartyshallimmediatelynotifyallotherPartiesinwritingThePartiesshalljointlyconferandiftheyagreetoanymodificationofthePartiesRecommendationshallconsultwiththeSecretarytoadviseherofsuchmodificationandrequesttheadoptionthereofintheRODIfaftersuchconferenceandconsultationitisapparentthereisan6



DRAFTirreconcilableconflictbetweenthePartiesastosuchmodificationthenanyPartymayuponwrittennoticetotheotherPartieswithdrawfromthisAgreementandinsucheventthisAgreementshallnolongerbeeffectiveorbindinguponsuchwithdrawingPartyAllwithdrawingPartiesherebyreserveallrightsuponwithdrawalfromthisAgreementtotakesuchactionsincludingsupportoforchallengestotheRODastheyintheirsoleandabsolutediscretiondeemnecessaryorappropriateIntheeventofthewithdrawalofanyoneormorePartiesfromthisAgreementthisAgreementshallcontinueinfullforceandeffectastotheremainingPartiesTheremainingPartiesmayconfertodeterminewhethertocontinuethisAgreementineffecttoamendthisAgreementortoterminatethisAgreementIntheeventofterminationallPartiesshallberelievedfromthetermshereofandthisAgreementshallbeofnofurtherforceoreffect4RODConsistentwiththePartiesRecommendationIntheeventtheSecretaryadoptsaRODinsubstantialconformancewiththePartiesRecommendationthePartiesshalltakeallnecessaryactionstoimplementthetermsoftheRODincludingtheapprovalandexecutionofagreementsnecessaryforsuchimplementation5RODInconsistentwiththePartiesRecommendationIntheeventtheSecretaryadoptsaRODthatanyPartyinitssoleandabsolutediscretiondeterminesisnotinsubstantialconformancewiththePartiesRecommendationsuchPartyshallimmediatelynotifyallotherPartiesofsuchdeterminationinwritingThePartiesshalljointlyconferandconsultwiththeSecretaryasnecessaryinordertodeterminewhethertheRODisinsubstantialconformancewiththisAgreementorwhetheranyactionincludingtheamendmentofthisAgreementmayresolvesuchconcernIfaftersuchconferenceandconsultationitisapparentthereisanirreconcilableconflictbetweentheRODandtheconcernsofsuchPartythensuchPartymayuponwrittennoticetotheotherPartieswithdrawfromthisAgreementandinsucheventthisAgreementshallnolongerbeeffectiveorbindinguponsuchwithdrawingPartyAllwithdrawingPartiesherebyreserveallrightsuponwithdrawalfromthisAgreementtotakesuchactionsincludingsupportoforchallengestotheRODastheyintheirsoleandabsolutediscretiondeemnecessaryorappropriateIntheeventofthewithdrawalofanyoneormorePartiesfromthisAgreementthisAgreementshallcontinueinfullforceandeffectastotheremainingPartiesTheremainingPartiesmayconfertodeterminewhethertocontinuethisAgreementineffecttoamendthisAgreementortoterminatethisAgreementIntheeventofterminationallPartiesshallberelievedfromthetermshereofandthisAgreementshallbeofnofurtherforceoreffect6AdditionstotheRODThePartiesherebyrequestthattheSecretaryrecognizethespecificprovisionsofthisAgreementaspartoftheNEPAProcessandifappropriateincludeintheRODspecificprovisionsthatreferencethisAgreementasabasisfortheRODThePartiesalsoherebyrequestthattheSecretaryincludeintheRODspecificprovisionthattheSecretarywillfirstconsultwithalltheStatesthroughtheirdesignatedGovernorsRepresentativesbeforemakinganysubstantivemodificationtotheRODFinallythePartiesherebyrequestthattheSecretaryincludeintheRODspecificprovisionthatuponarequestbyanyStateformodificationoftheRODoruponanyrequestbyanyStatetoresolveanyclaimorcontroversyarisingunderthisAgreementor7



DRAFTundertheoperationsofLakesPowellandMeadpursuanttotheRODtheISGoranyotherapplicableprovisionoffederallawregulationcriteriapolicyruleorguidelinetheSecretaryshallinvitealloftheGovernorsortheirdesignatedrepresentativestoconsultwiththeSecretaryinanattempttoresolvesuchclaimorcontroversybymutualagreement7ConsultationonOPerationsAftertheSecretarycommencesoperatingLakesPowellandMeadpursuanttotheRODthePartiesshallconferamongthemselvesasnecessarybutatleastannuallytoassesssuchoperationsAnyPartymayrequestconsultationwiththeotherPartiesonaproposedadjustmentormodificationofsuchoperationsbasedonchangedcircumstancesunanticipatedconditionsorotherfactorsUponsuchrequestthePartiesshallingoodfaithconfertoresolveanysuchissuesandbasedthereonmayrequestconsultationbytheStateswiththeSecretaryonadjustmentstoormodificationsofoperationsundertheRODInanyeventthePartiesshallconferbeforeDecember312020todeterminewhethertoextendthisAgreementandrecommendthattheSecretarycontinueoperationsundertheRODforanadditionalperiodormodifythisAgreementandrecommendthattheSecretarymodifyoperationsundertheRODorterminatethisAgreementandrecommendthattheSecretarynotcontinueoperationsundertheRODaftertheexpirationthereof8DevelopmentofSvstemAugmentationThePartiesagreetodiligentlypursuesystemaugmentationwithintheColoradoRiverSystemincludingbutnotlimitedtothedeterminationofthefeasibilityofprojectstoincreaseprecipitationinthebasinortoaugmentavailablesuppliesthroughdesalinationAdditionallythePartiesagreetocooperativelypursueaninterimwatersupplyofatleastacumulativeamountof280000acrefeetforuseinNevadawhilelongtermaugmentationprojectsarebeingpursuedItisanticipatedthatthisinterimwatersupplywillbemadeavailableinreturnforNevadasfundingoftheDrop2ReservoircurrentlyproposedforconstructionbytheBureauofReclamationAnnualrecoveryofthisinterimwatersupplybyNevadawillnotexceed40000acrefeetAllwateravailabletoNevadainconsiderationforfundingtheDrop2ReservoirwouldremainavailableduringallshortageconditionsdeclaredbytheSecretaryInconsiderationofthePartiesdiligentpursuitoflongtermaugmentationandtheavailabilityoftheinterimwatersupplytheSouthernNevadaWaterAuthoritySNWAagreesthatitwillwithdrawrightofwayApplicationNoN79203filedwiththeBureauofLandManagementonOctober12004forthepurposeofdevelopingPermitNo58591issuedbytheNevadaStateEngineerinRulingNo4151TheSNWAwillnotrefilesuchrightofwayapplicationorotherwiseseektodivertthewaterrightsavailableunderPermitNo58591fromtheVirginRiverpriorto2014solongasNevadaisallowedtoutilizeitspreBoulderCanyonProjectActVirginandMuddyRiverrightsinaccordancewithsection4CofthepartiesRecommendationintheformforwardedtotheSecretaryonFebruary32006andtheinterimwatersupplymadeavailabletoNevadaisreasonablycertaintoremainavailableTheSNWAwillnotrefilesuchrightofwayapplicationorotherwiseseektodivertthewaterrightsavailable8
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under Permit No 58591 from the Virgin River after 2014 so long as diligent pursuit of

system augmentation is proceeding to provide Nevada an annual supply of75 000 acre

feet by the year 2020 Prior to re filing any applications with the Bureau of Land

Management SNWA and Nevada will consult with the other Basin States

This agreement is without prejudice to any Party s claims rights or interests in the Virgin
or Muddy River systems

9 Consistency with Existing Law The Parties Recommendation is consistent

with existing law The Parties expressly agree that the storage of water in and release of

water from Lakes Powell and Mead pursuant to a ROD issued by the Secretary in

substantial conformance with the Parties Recommendation and this Agreement and any

agreements rules and regulations adopted by the Secretary or the parties to implement
such ROD shall not constitute a violation of Article III a e inclusive of the Colorado

River Compact or Sections 601 and 602 a ofthe Colorado River Basin Project Act of

1968 43 US C 99 1551 and 1552 a and all applicable rules and regulations
promulgated thereunder

10 Resolution of Claims or Controversies The Parties recognize that litigation
is not the preferred alternative to the resolution of claims or controversies concerning the

law ofthe river In furtherance ofthis Agreement the Parties desire to avoid litigation
and agree to pursue a consultative approach to the resolution of any claim or controversy
In the event that any Party becomes concerned that there may be a claim or controversy
under this Agreement the ROD Article HI a e inclusive ofthe Colorado River

Compact or Sections 601 and 602 a of the Colorado River Basin Project Act of 1968

43 D S C 99 1551 and 1552 a and all applicable rules and regulations promulgated
thereunder such Party shall notify all other Parties in writing and the Parties shall in

good faith meet in order to resolve such claim or controversy by mutual agreement prior
to any litigation No Party shall initiate any judicial or administrative proceeding against
any other Party or against the Secretary under Article HI a e inclusive of the Colorado

River Compact or Sections 601 and 602 a ofthe Colorado River Basin Project Act of

1968 43 D S C 99 1551 and 1552 a or any other applicable provision offederallaw

regulation criteria policy rule or guideline and no claim thereunder shall be ripe until

such conference has been completed In addition all States shall comply with any

request by the Secretary for consultation in order to resolve any claim or controversy In

addition any State may invoke the provisions of Article VI of the Colorado River

Compact Notwithstanding anything in this Agreement to the contrary the terms ofthis

Paragraph 10 shall survive for a period of five years following the termination or

expiration of this Agreement and shall apply to any withdrawing Party after withdrawal

for such period

11 Reservation of Rights Notwithstanding the terms of this Agreement and the

Parties Recommendation in the event that for any reason this Agreement is terminated

or that the term of this Agreement is not extended or upon the withdrawal of any Party
from this Agreement the Parties reserve and shall not be deemed to have waived any
and all rights including any claims or defenses they may have as of the date hereof or as

9
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may accrue during the term hereof under any existing federal or state law or

administrative rule regulation or guideline including without limitation the Colorado

River Compact the Upper Colorado River Basin Compact the Decree in Arizona v

California the Colorado River Basin Project Act of 1968 and any other applicable
provision of federal law rule regulation or guideline

12 No Third Partv Beneficiaries This Agreement is made for the benefit ofthe

Parties No Party to this Agreement intends for this Agreement to confer any benefit

upon any person or entity not a signatory upon a theory of third party beneficiary or

otherwise

13 Joint Defense Against Third Partv Claims In the event the Secretary adopts
a ROD in substantial conformance with the Parties Recommendation as set forth herein

they will have certain common closely parallel or identical interests in supporting
preserving and defending the ROD and this Agreement The nature of this interest and

the relationship among the Parties present common legal and factual issues and a

mutuality of interests Because of these common interests the Parties will mutually
benefit from an exchange of information relating to the support preservation and defense

ofthe ROD and this Agreement as well as from a coordinated investigation and

preparation for discussion of such interests In furtherance thereof in the event of any

challenge by a third party as to the ROD or this Agreement including claims by any

withdrawing Party the Parties will cooperate to proceed with reasonable diligence and

to use reasonable best efforts in the support preservation and defense thereof including
any lawsuit or administrative proceeding challenging the legality validity or

enforceability of any term of the ROD or this Agreement and will to the extent

appropriate enter into such agreements including joint defense or common interest

agreements as are necessary therefor Each Party shall bear its own costs ofparticipation
and representation in any such defense

14 Reaffirmation ofExisting Law Nothing in this Agreement or the Parties

Recommendation is intended to nor shall this Agreement be construed so as to diminish

or modifY the right of any Party under existing law including without limitation the

Colorado River Compact the Upper Colorado River Basin Compact or the Decree in

Arizona v California The Parties hereby affirm the entitlement and right of each State

under such existing law to use and develop the water ofthe Colorado River System

15 Term This Agreement shall be effective as of the date ofthe first two

signatories hereto and shall be effective as to any additional Party as of the date of

execution by such Party Unless earlier terminated this Agreement shall be effective for

so long as the ROD and the ISO are in effect and shall terminate upon the termination of

the ROD and the ISO

16 Authoritv The persons and entities executing this Agreement on behalf of

the Parties are recognized by the Parties as representing the respective States in matters

concerning the operation of Lakes Powell and Mead and as those persons and entities

authorized to bind the respective Parties to the terms hereof Each person executing this

10
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06

EXECUTIVE ORDER

MEMBER

COLORADO RIVER 7 BASIN STATE NEGOTIATING TEAM

ORDERED

That Scott M Balcomb of Glenwood Springs Colorado pursuant to

Sections 24 1 109 and 37 60 109 C RS 2005 be and is hereby appointed
as

1 Colorado s Commissioner on the Colorado River involving
the Seven Basin States Discussions and Negotiations and

2 the Upper Colorado River Commissioner

to negotiate interstate agreements on behalf of Colorado in a manner

consistent with the law of the river effective from September 23 1999

nunc pro tunc for a term expiring at the pleasure of the Governor

Given under my hand and the

Executive Seal of the State of

Colorado this day of

2006

Bill Owens

Governor
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The Upper Colorado River Compact is state law having been adopted in 1949 codified

as Article 62 of Title 37 ofthe Colorado Revised Statutes Article VIII ofthe Upper
Colorado River Compact established the Upper Colorado River Commission as an

interstate administrative agency to be composed of one commissioner representing each

ofthe four states ofthe upper division The Governor is authorized and required to

appoint a representative to the commission and to fix the compensation The

Commissioner serves at the pleasure ofthe Governor in accordance with the laws of

Colorado and Governor Owens has appointed Mr Balcomb pursuant to Executive Order

A 186 99 to serve as Colorado s representative to the Commission effective September
23 1999 The provisions of37 62 101 et seq and Section 37 60 101 et seq C R S

govern this appointment To date a Purchase Order has been issued annually to

compensate the Commissioner for his time and expenses as set by the Governor

In the Scope of Work that follows the duties assigned to the Upper Colorado River

Commissioner include the activities of which he has currently been participating In as

much as Colorado s Upper Colorado River Compact Commission has a duty and

obligation to participate in the discussions described in the attached Scope of Work we

never the less believe it appropriate to make it very clear that Colorado s Commissioner

has full and complete authority to do so

A Background and General Scope of Work

L The Contractor will attend all meetings of the Upper Colorado River

Commission and the 7 Basin State meetings to the extent practicable and

maintain regular communication with the Commission its Executive

Director the Executive Director for the Colorado Department ofNatural

Resources the Director of the Colorado Water Conservation Board and

the Commission s advisors The contractor my also maintain regular
communication with the representatives from the other parties to the

Upper Colorado River Compact with representatives from the other states

and Tribes and with others that comprise or derive water supplies from

the Colorado River system

2 Attend and participate constructively in all meetings ofthe Colorado River

Policy Advisory Council established by Governor Owens under Executive

Order B 01799 which will be convened periodically by the Executive

Director of the Department ofNatural Resources and Director of the

Colorado Water Conservation Board to involve key stakeholders in

essential briefings discussion and strategy development and

3 In representing the State of Colorado and its interests in matters related to

the Upper Colorado River Compact and the 7 Basin States the Contractor

shall

a Give special attention to the development of California s plan to

limit its depletions both now and in the future to its 44 million
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acre feet ofbasic water allocation California s progress with

respect to the Interim Surplus Guidelines adopted by the Bureau

of Reclamation for administration of waters within the Colorado

River system any proposals for the marketing or exchange of

water supplies among the states and tribes which comprise or

derive water supplies from the Colorado River basin development
of the Annual Operating Plan and reviews of the Long Range
Operating Criteria issues concerning the 1944 Mexican Water

Treaty and the Colorado River Delta discussions concerning the

use ofUpper Colorado River basin water in the Lower Colorado

River Basin Navajo Gallup and Utah s Lake Powell Pipeline
potential compact litigation and issues related to the Commission s

annual budget and

b Provide regular and timely reports to the executive director of the

Department ofNatural Resources and the Director ofthe Colorado

Water Conservation Board concerning all significant activities and

concerns related to Colorado s interests under the Upper Colorado

River Compact and the 7 Basin States and

c Provide an invoice of 1 850 00 per month for 11 months August
1 2004 through June 30 2005 for all cost regarding the Upper
Colorado River Commission and the 7 Basin State meetings This

agreement shall not exceed 20 350 00

d The Commissioner will report to and receive direction from the

CWCB either through regularly scheduled agenda items or special
meetings should the need arise
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